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Milwaukee  Street  R.  Co.^  Mayer  v 622 

Milwaukee  St/reet  It,  Co.^  The  State  ex  rd.^  v.  Anderson,  660 

Mitchell  and  othersj  Craves  v f06 

Momsen,  GianeUa  v ^7& 

Moshier  v.  La  Crosse  County  Agricultural  Society 37 

Arbitration:  Agreement  to  submit:  Notice  of  rules  governing 
horse  race& 

Mukwa^  Town  of^  Luedke  v 67 

Mwrphey  v.  American  Mutual  Accident  Asso 20& 

Accident  insurance:  False  statement  in  application:  Occupa- 
tion: Evidence. 
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Neenah^  Town  of^  Beach  v 6SS 

Ifieholson  v,  Coleman  and  another 639 

Waste:  Cutting  of  timber  by  mortgagor:  License:  Evidence. 

NUe%&ScoU  Co,,J.L  Case  Plow  WorUv 590 

Naidhem  Assurance  Co,  of  England  v,  Hotchhiss J^15 

Suretyship:  Bond  of  insurance  agent:  Action  for  breach:  Plead- 
ing. 

Northwest&m  Iron  Co.  v.  Central  Trust  Co.of  N.  Z". . . .  570 
Equity:  Creditor's  bill:  Insolyent  foreign  corporation:  AppeaL 

Northwestern  Mutual  Relief  Asso.,  Boorman  v IH^ 

Northwestern  Mutual  Relief  Asso.^  Johns  v S3^ 

Northwestern  National  Ins.  Co.y  Roberts  v SIO 

Odette  V.  The  State S68 

Criminal  law  and  practice:  Murder:  Evidence:  Instructions: 
Self-defense:  Manslaughter:  Urging  jury  to  agree. 

O^Orady,  Bv/mham  and  others  v iSl 

O'  NmU,  Estate  of J^SO 

Otsego^  Torjon  of  Lai/rd  v 96 

Pand/yw  v.  Eichsted. B98 

Slander:  Pleading. 

Park  <&  Nelson  Lumber  Co.,  Suter  v 118 

Patten  Paper  Co.^  Chreen  Bay  dk  Mississippi  Canal  Co.  v.  S70 
PeaJce  v.  BueU 608 

Negligence:  Unguarded  window  opening  into  elevator  shaft: 
» Pleading:  Conclusions  of  law. 

Pennington  and  otliers^  Roche  v 107 

Peterson  v.  Sherry  Lumber  Co 8S 

Master  and  servant:  Negligence:  Assumption  of  risks:  Fellow- 
servants:  Court  and  jury. 

Porath  V.  The  State 697 

Criminal  law  and  practice:  Incest:  Rape:  Preliminary  examina^ 
tion:  Pleading:  Joinder  of  counts:  Election:  Evidence:  Lead- 
ing questions:  Accomplice:  Subsequent  offenses:  Instructions 
to  jury. 
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ProfMT  V.  MilAJoaukee^  Lake  Shore  cfe  Western  JR.  Go. .  •  SIS 

(1)  Master  and  servant:  Precautions  to  prevent  injnry:  Assump- 
tion of  risk.  (3, 8)  Railroads:  Injury  to  employee:  "  Elicking " 
car  at  night:  Negligence:  Contributoiy  negUgenoe:  Court 
and  jury:  Fellow-servants. 

jRantouly  Tovm  of^In  re i88 

Bay  V.  JSzxon  and  others S9 

Voluntary  assigmnent:  Waiver  by  assignee  of  right  to  appeal 
from  judgment:  Bill  of  exceptions:  Appealable  order. 

Raysan  v.  Horton  and  another S67 

Change  of  v^nue:  Appeal  from  municipal  court:  Foreclosure  of 
lien  on  logs,  eto. 

Beilhfy  Cooper  and  another  v 4X7 

Heinke  t^.  BenUey ifi7 

Liability  of  master  for  negUg^ce  of  servant:  Scope  of  employ- 
ment: Disregard  of  instructions:  Damages. 

Bvn^^  Hinder  v 3S8 

Boberts  and  another  v.  ^Northwestern  UTattonal  Ins,  Co.  SIO 

(1)  Husband  and  wife:  Agency:  Evidence.  (3-4)  Insurance 
against  fire:  Disappearance  of  owner:  Action  by  agent  in 
owner's  name:  Proofs  of  loss:  Waiver:  BstoppeL 

Boche  i).  Pennington  and  others 107 

(l-S)  Agency:  Authority  to  employ  men:  Taking  risk  of  com- 
petency: Presumption:  Evidence.  (4)  Improper  remarks  by 
counsel:  Reversal  of  judgment. 

Rock  Covm,ty  v.  City  of  Edgerton 288 

Excise  laws:  Disposition  of  license  moneys:  Uniformity:  Con- 
stitutionai  law. 

Bodecker  a/nd  another^  Duncan  v 1 

Bosertbergy  In  re 581 

Sdiwyer^  JUaayweU  v ^ <?5^ 

Schim  V.  Sohvnz 230 

Wills:  Construction:  Compensation  of  executor:  Appeal:  Ex- 
ceptions. 
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ScHwnZy  Zantner  v tS6 

Sohlvmgen  v.  Chicago^  MUwauhee  db  8t.  Pcml  H.  Co, . .  186 

Railroads:  Injury  to  person  at  street  orossmg:  Detached  cars: 
Failure  to  keep  lookout:  Contributory  negligence:  Failure  of 
person  to  look. 

Schmidt  V.  Chicago  dk  Norih/vDegtem  R.  Co. SOi, 

Carriers:  Warehousemen:  Loss  by  fire:  Court  and  jury. 

Schv/maJcer  cmd  oiherSy  In  re i88 

Seamcms  v.  MiUer^  Mutual  Ins.  Co Jt90 

Mutual  insuranoe  companies:  Assessments:  Release  of  member 
from  liabilitj:  Withdrawal:  Annulment  of  policy:  Measure 
of  liabilitj:  What  assessment  may  include:  ReoeiTenL 

S&mpUj  Oreenberg  v SS6 

Shearer  and  another^  Davis  v £S0 

Sherry  Zvmber  Co.^  Peterson  v 8S 

Singer^  Freiberg  and  others  v 608 

Sommers  v.  City  of  Marshjidd 59 

Municipal  oorporatioils:  Charter  oonstmed:  "Claim  or  de- 
mand:" Injury  from  defective  sidewalk:  FrinuuT' liability  of 
lot  owner. 

SUicy^  Oreenv. Jlf6 

Stanton,  Town  of  CoaUv ISO 

Starhev.  Wolf 43^, 

Written  oontraot:  Prior  oral  agreement:  Evidence:  Commission 
on  sale;  Broker  becoming  purchaser:  Taking  documents  to 
jury  roooL 

Starkweather,  The  State  ex  rd.,  v.  Common  CoyncU  of 

Superior. 619 

Stale  V.  Dulcet S79 

Dissolution  of  marriage  by  life  sentence:  Constitutional  law: 
Subsequent  marriage:  Validity:  Reversal  of  sentenoa 

Stats  V.  J^ichoh 161 

(1)  Excise  laws:  Unlicensed  sale  of  liquor:  Complaint:  Cer- 
tainty: Place  of  sale.  (S)  Report  to  supreme  court:  Question 
which  did  not  arise. 


Wis.]  cases  KEPOETED.  xvii 
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\8taie  ff.  HwMm 66 ^ 

Crimiiial  law:  Fraudulent  oonyeyanoe  of  inoumbeied  land. 

SUUe^  OdeUe  v 668 

StcOe,  Parath  V 697 

iState  €X  rd.  Dtmn  v.  BUder  and  another 10 

Grinunal  law:  Jurisdiotion  of  jiutioes  of  thepeaoe  in  Milwaukee. 

State  ex  rd.  EnrUe  v.  City  iyf  Ja/neewUe 167 

Ezdfle  laws:  Special  election  to  fix  lioenae  fees:  Form  of  bal- 
lots: Notice:  Certiorari, 

JStaU  ex  rd.  Oordon  v.  MelTay  and  otAere 104 

Ditches  and  drains:  Police  power:  Mandamu$  to  oompel  town 
officers  to  act:  Costa 

State  ex  rd.  Kenypeier  ^.  Common  Council  qf  Milwaukee  4S7 

Cities:  BemoTal  of  official  1^  council:  Certiorari:  Appeal:  Far- 
tie& 

JSiate  ex  rd.  Milwaukee  Street  R.  Co.  v.  Anderson 660 

Taxation:  Corporations:  Street  railway  company:  Assessment 
.    of  franchises  and  other  property:  C«riiorca%  to  review  assess- 
ment: Judgment:  Constitutional  law:  Uniformity  in  role  of 
taxation:  Assessors  and  board  of  review:  General  or  special 
law?    City  charter. 

State  ex  rd.  Starkweather  v.  Common  CotmeU  of  Sth 
perior 6 It 

Municipal  corporations:  Bemoval  of  mayor  1^  common  coun- 
cil: Constitutional  law:  Practice. 

Steams  and  another^  Sammd  v 467 

Steams  and  another^  H.  B.  Clotfiin  Co.v 683 

SUaans  and  wnother^  Inhusch  v 467 

Steams  and  anothery  Ka/rger  v 467 

Stewart  and  another^  Heath  v 418 

Stewart  v.  Stewart 616 

Ejectment:  Becovery  for  improvements:  Color  of  title:  Dis- 
charge of  mortgage:  Subrogation:  Tenants  in  common. 

Superior^  Common  Council  of^  The  State  ex  rd.  Stark- 
weather V 616 
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Sitter  V.  Park  dk  Nelson  Ijumber  Co.... US 

Master  and  servant:  Defecttve  appliances:  Death  of  empl<^ee: 
Assumption  of  risk:  Contributorj  negligence:  Evidence:  In- 
structions. 

Sweet  cmd  others  v. Dwvis. ^09^ 

(1)  Pleading:  Insufficient  answer.  (3)  Evidence:  Tnmsactioa 
with  person  since  deceased.  (3)  Frivolous  appeal:  Damages 
for  delay. 

Taylor  CourUy^  Town  of  Wes^oro  v. S6S 

Tebo  «.  City  (^Augusta IfiS 

(1-^)  Evidence:  Physicians  and  surgeons:  Hypothetical  ques- 
tions: What  facts  may  be  assumed:  Improper  answer.  (4)  Ap- 
peal: Exceptions  to  charge:  Sufficiency. 

Theresa  Pramage  Dtsiricty  In  re SOI 

Tietz  V.  Tieia 6e 

Written  contract:  Recovery  on  implied  assumpsit:  Gross- 
examination  of  plaintiff:  Contract  made  part  of  his  cia/^i  Evi- 
dence of  prior  negotiations. 

Trester^  Crosby  Sardwood  Co.v ilS' 

Trustees  of  Wis,  State  Grange  0.  P.  M.  v.  Kniffen. ...     llj^ 

Voluntary  assignment:  DisduLrge:  Mortgage:  Foreclosure: 
Judgment  for  deficiency. 

Yass  v.  Tovm  of  Waukesha •  • . .  SST 

Highways:  Personal  injuries:  Temporary  track  through  snow- 
drift: Negligence:  Remarks  of  judge:  Instructions  to  jury. 

Warner  v.  Cuckow 691' 

Appeal:  Exceptions  to  findings  of  fact:  Agency:  Accounting; 

Waukesha,  Tovm  of  Yass  v SST 

Weber  amd  another  v,  Weber ^,67 

Debtor  and  creditor:  Equity:  Who  may  attack  fraudulent  jndg^ 
ments:  Partnership:  Receivers:  Restraining  actions  against 
firm:  Appealable  ordera 
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WeSs  V.  Oreen  Bay  dk  Misdssippi  Canal  Go.  and  others  JU2 

CorporatioiiB:  Fall-paid  stock:  Consideration:  ConTeyanoe  of 
pfoperty:  Calls  and  assessments:  Action  to  compel  delivery  of 
certificate:  Limitations:  Parties:  Costs:  AppeaL 

WedborOy  Town  ofy  v.  Taylor  County S65 

Taxation:  Towns:  Recovery  of  county  taxes  wrongfully  col- 
lected. 

WhUeomb  lAimber  Co,j  Oremberg  v £26 

WhUefoot  V.  Zeffrngtaell 18^ 

Heading:  Amendment  of  answer:  Notice  of  trial:  Continuance: 
Appealable  order. 

Wisconsin  State  Orange  v.  Kniffen  and  others i^ 

Witts  f).  JFoote  and  wife ^ 235 

Pleading:  Prior  action  pending. 

WoLfSUx/rUv ^Sk, 

Wdlski  V.  Knapp-SUyui  db  Co.  Company 17S 

Master  and  servant:  Dangerous  employment:  yilling  of  minor 
servant:  Assumption  of  risk:  Court  and  jury. 


Zentner  v.  Schim SSff 

Zieman  v.  JKieekhefer  Elevator  Mfg.  Co k97 

N^lig^ence:  Defective  elevator:  Personal  injuries:  Privity  or 
contract  relation:  Implied  invitation:  Act  imminently  dan- 
gerous  to  lif e. 
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IN  MEMORIAM. 


DEATH  OF  OHIEP  JUSTICE  ORTON. 

Hablow  S.  Obton,  a  justice  of  this  coart  from  the  18th 
day  of  April,  1878,  and  after  the  1st  day  of  January,  1894, 
its  Ohief  Justice,  died  at  his  home  in  the  city  of  Madison  on 
the  4th  day  of  July,  1895. 

On  the  2d  day  of  September,  1895,  Judge  E.  W,  Ebtbs 
addressed  the  court  and  presented  the  following 

Memorial  of  the  Bar  of  thU  Court 

Chief  Justice  Ortok  has  dosed  a  judicial  career  of  over  twenty- 
three  yean.  Elected  circuit  judge  in  1859,  he  continued  in  office  until 
1865i  Elected  an  associate  justice  of  the  supreme  court  in  1878,  he 
oontiniied  in  office  until  his  death,  serving  since  1804  as  the  Chief  Jus- 
tice. He  brought  to  the  discharge  of  his  duties  abilities  of  a  high 
order,  and  a  quickness  of  apprehension,  a  promptness  in  the  dispatch 
of  business,  and  a  readiness  of  decision  altogether  exceptional  These 
had  been  developed  through  his  long  service  on  the  bench  and  by 
many  years  of  active  practice  at  the  bar.  It  was  as  an  advocate  tbat  he 
there  ezoeUed.  In  the  supreme  court  these  qualities  were  strikingly 
apparent;  and  he  gave  to  his  judicial  duties  and  to  his  family  the 
whole  of  his  energies  and  his  life,  and  to  society  no  part  whatsoever. 
As  Chief  Justice,  he  administered  the  office  with  noticeable  courtesy  to 
the  bar  and  special  kindness  to  the  young  lawyer. 

BxsoiiVXD:  That  in  the  death  of  Chief  Justice  Obton  his  friends 
have  lost  a  kind  companion,  his  profession  a  conscientious  brother,  the 
supreme  court  of  Wisconsin  a  faithful,  able,  and  courteous  member, 
and  the  people  of  the  state  an  upright  judge. 

Rbsolyed:  That  the  chairman  of  the  committee  be  requested  to  lay 
this  minute  and  these  resolutions  before  the  court,  and  to  ask  that  they 
he  quread  upon  the  record;  and 

Besolybd:  That  the  chairman  be  requested  to  transmit  a  copy  of 
them  to  the  family  of  Chief  Justice  Orton. 
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Judge  Kbyss  then  spoke  as  follows : 

On  the  4th  day  of  July,  1895,  in  the  afternoon  of  that  day,  the  pre- 
siding judge  of  this  court,  Chief  Justice  Hablow  S.  Obton,  passed 
from  life  to  death  and  ended  his  earthly  career.  Instances  are  not  few 
in  the  history  of  our  country  when  the  lives  of  great  and  patriotic  men 
have  ended  upocr  the  day  commemorative  of  American  independence. 
It  seemed  .eminently  fitting  and  proper  that  a  man  endowed  with  such 
high  and  lofty  patriotism,  one  imbued  with  such  strong  love  of  country, 
and  so  broadly  and  thoroughly  American  in  every  thought  and  action, 
should  be  called  hence  on  that  day,  when  all  the  people  throughout  the 
'length  and  breadth  of  the  land  were  stirred  to  the  greatest  depths  in 
celebrating  the  most  important  event  in  our  history.  As  the  echoes  of 
this  natal  day  were  drawing  to  a  close,  and  as  the  sun  went  down  in 
its  glory,  with  the  shadows  of  earth  about  it,  so  went  out  the  life  of  the 
Chief  Justice,  set  in  grandeur  and  beauty,  forever.  Let  us  pause  upon 
the  threshold  of  his  departed  life,  and  strew  flowers  upon  his  bier;  let 
us  speak  of  him  as  he  was  and  nothing  extenuate.  Let  us  paint  the 
picture  of  his  life,  true  to  the  noble  attributes  which  possessed  him,  and 
follow  the  lead  of  the  great  masters,  with  that  fidelity  characteristic  of 
them,  and  with  our  feeble  pencils  draw  him  truthfully  and  well;  the 
touches  of  the  pencil,  in  light  and  in  shadow,  in  color  and  expression,  in 
form  and  detail,  and  in  every  feature,  should  give  a  manifestation  true 
to  the  subject  and  true  to  the  just  claims  of  one  of  Gk)d's  noble  creat- 
ures. 

Judge  Orton  was  bom  in  Niagara  county,  New  York,  November  28, 
1817.  His  father,  Harlow  N.  Orton,  M.  D.,  was  a  native  of  Vermont, 
and  his  mother,  Grace  Orton,  nie  Marsh,  was  bom  in  Connecticut.  His 
paternal  ancestors  migrated  from  England  in  the  middle  of  the  18th 
century,  and  his  maternal  progenitors  were  of  the  early  Puritans  of 
New  England.  The  members  of  both  branches  of  the  family  were  en- 
listed in  the  service  of  the  Revolutionary  war.  Both  of  his  grandfathers 
were  Baptist  clergymen,  who  shouldered  muskets  and  fought  for  liberty 
and  independence. 

Judge  Obton  was  educated  first  at  the  common  schools,  and  later 
at  the  Hamilton  academy  and  Madison  University  in  his  native  state, 
receiving  at  the  latter  institution  his  degree  of  graduation.  Upon 
leaving  the  university  he  became  a  school  teacher  in  Kentucky,  and 
while  thus  engaged,  in  1837,  he  began  the  study  of  law.  In  the  same 
year  he  left  Kentucky  to  join  his  brother,  Myron  H.  Orton,  late  of  this 
city  but  now  deceased,  whp  was  then  practicing  law  in  La  Porte,  In- 
diana. At  this  place,  in  1838,  he  was  admitted  to  the  bar,  and  began 
to  practice  in  the  northern  Indiana  circuit    He  became  deeply  inter- 
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«sied  in  the  political  campaign  of  the  year  1840,  and  he  was  enlisted 
into  the  service  as  a  speaker  in  several  of  the  states  of  the  Union, 
making  neaiiy  one  hundred  speaches  advocating  the  election  of  Gen- 
eral Harrison.  In  1848  he  was  appointed  probate  judge  of  Porter 
county  by  the  governor  of  Indiana.  In  1847  he  moved  to  the  territory 
of  Wisconsin  and  commenced  the  practice  of  law  in  Milwaukee. 

In  1852  he  became  private  secretary  and  legal  adviser  of  Governor  L.  J. 
IFVurwelly  and  moved  to  Madison,  his  last  residence.  In  1854  he  repre- 
sented the  Madison  district  in  the  assembly  of  the  state.  In  1850  he 
was  elected  judge  of  the  Ninth  judicial  circuit,  and  reelected  without 
opposition.  He  resigned  that  office  in  1865  and  resumed  the  general 
practice  of  his  profession.  In  1869  he  was  again  elected  to  the  legisla- 
irmre,  and  was  re-elected  in  1871.  In  1876  he  was  the  candidate  of  his 
party  for  Congress,  but  was  defeated  in  a  Republican  district  by  a  few 
votes.  In  the  same  year  he  was  appointed  one  of  the  revisers  of  the 
statutes  of  the  state.  f>om  1869  to  1874  Judge  Orton  was  dean  of  the 
law  faculty  of  the  university,  and  during  his  term  of  service  as  dean 
the  degree  of  LLl  D.  was  conferred  upon  him.  In  1877  he  was  elected 
-mayor  of  Madison,  and  he  served  one  term.  From  1870  to  1878,  the 
time  of  his  election  as  justice,  he  was  the  senior  in  the  law  firm  of 
Orton,  Keyes  &  Chynoweth. 

Under  the  reorganization  of  the  supreme  court  in  the  addition  of 
two  justices  thereto,  he  and  David  Taylor  were  elected  to  those  posi- 
•tions,  and  took  their  seats  in  April,  1878.  On  the  retiracy  of  Chief  Jus- 
tice Lton,  Judge  Orton  succeeded  him  as  Chief  Justice.  This  was  in 
January,  1894,  and  that  position  he  occupied  until  his  death.  His  term 
would  not  have  expired  tiU  1898.  Among  his  last  public  acts  was  ad- 
ministering the  official  oaths  to  the  state  officers  on  the{r  inauguration, 
January  7th  of  this  year.  Shortly  after  that  date  he  had  sat  for  the 
•last  time  upon  the  supreme  bench,  though  he  lived  in  daily  hope  of 
«oon  resuming  his  duties  there. 

Politically,  Chief  Justice  Ortox  affiliated  with  the  Whig  party  until 
1854^  since  then  he  has  been  an  independent  Democrat,  but  he  never 
identified  himself  with  politics  while  on  the  bench  and  never  allowed 
his  decisions  to  be  affected  by  partisan  lines. 

Judge  Orton  has  always  taken  a  deep  interest  in  history,  literature, 
:and  art  He  aided  in  the  organization  of  the  Wisconsin  State  Histor- 
ical Society,  and  was  vice  president  for  many  years,  having  declined 
the  presidency.  He  was  also  for  a  long  time  actively  identified,  as  a 
member,  with  the  Wisconsin  Academy  of  Sciences,  Arts,  and  Letters. 

Judge  Orton  was  ma^ed  July  5th,  1839,  to  Elizabeth  Cheney,  a 
mativ^of  Maryland,  who  survives  him.  Four  of  their  children  are  now 
iiving:  O.  B.  Orton,  the  eldest,  is  a  member  of  the  Indiana  bar,  and  is 


xxxiv       SUPKEME  COUKT  OF  WISCONSIN.   _     [90' 

Death  of  Chief  Justice  Orton. 

located  at  Indianapolis;  O.  H.  Orton  is  a  lawyer  at  Beloit;  Harlow  N^ 
Orton,  M.  D.,  the  youngest  son,  is  a  practicing  physician  of  Minneapolis; 
and  the  daughter,  Ora»  is  now  Mra  Henry  Coe  of  Indianapolis. 

To  sum  up  the  career  of  this  great  lawyer  and  able  judge,  it  can^ 
truthfully  be  said  of  him  that  he  filled  faithfully  and  well  every  posi- 
tion assigned  him,  as  if  he  had  inscribed  upon  his  heart  the  words  of 
the  poet,  "  Act  well  your  part,  there  all  the  honor  lies." 

Judge  Orton  was  a  remarkable  man;  he  possessed  a  high  order  or 
talent  and  ability.  But  in  the  first  place  I  wish  to  speak  briefly  of  those*^ 
qualities  which  found  expression,  as  a  friend  and  neighbor,  in  the  every 
day  walks  of  life.  In  his  intercourse  with  the  people  of  every  class  he 
was  gentle,  sympathetic,  and  kindly,  and  he  was  gallant  and  courteous 
in  a  strong  degree.  His  radiant  smiles  and  his  ringing  cheery  voice 
were  in  themselves  mediums  of  encouragement  and  hope  to  all  who~ 
came  within  the  circle  of  his  presence.  He  was  natural  and  true,  the 
same  yesterday  and  to-day;  and  his  genial  manners,  wherever  he  might 
be,  were  as  a  ray  of  sunlight  to  clear  away  the  clouds.  His  demeanor 
was  peculiar  to  himself.  He  was  fashioned  in  a  mold  of  his  own ;  there 
was  no  one  like  him.  His  geniality  was  proverbial  He  was  a  bom 
actor,  and  in  his  style  there  was  evidence  at  times  of  the  natural  attri- 
butes  of  tragedy  and  comedy.  In  his  step  he  was  light  and  active;  his^ 
movements  were  graceful  and  dignified;  and  he  ever  evoked,  in  his  per- 
sonal presence,  the  admiration  of  those  with  whom  he  came  in  contact. 
He  was  democratic  in  the  highest  and  truest  sense  of  the  word;  he  was 
emphatically  one  of  the  people.  His  feelings  and  sympathies  went  out 
strongly  and  in  no  mistaken  terms  in  behalf  of  the  poor,  the  suffering, 
and  the  downtrodden,  as  against  injustice  and  oppression  in  whatever 
form  they  might  appear.  And  he  was  always  ready  to  lend  a  helping 
hand  to  relieve  the  distressed,  to  strengthen  the  weak,  and  to  give  words 
of  hope  and  encouragement  to  those  who  were  despondent  and  in 
trouble.  These  noble  and  manly  qualities,  so  characteristic  of  Judge 
Orton,  were  given  manifestation,  in  a  greater  or  less  degree,  every  day 
of  his  life.  His  greetings  to  friends  and  neighbors  were  cordial,  sincere^ 
and  came  from  the  heart.  The  magnetism  of  his  presence,  the  shake 
of  his  hand,  would  seem  to  impart  his  own  impulses  and  to  gladden  the 
heart  with  pleasure  almost  unaccountable.  The  manner  of  his  inter- 
course with  his  fellow-men,  of  high  or  low  degree,  was  always  the  same^ 
prompt,  cordial,  and  genuine.  There  was  no  selfishness  in  it.  He  sought 
not  to  ply  the  arts  of  the  intriguer  or  politician,  to  reap  benefits  there- 
from. It  was  all  spontaneous  with  him,  the  natural  outpouring  of  his. 
sincere  and  generous  nature. 

While,  at  times,  he  seemed  inexorable  in  his  ideas  of  propriety,  ju^ 
tice,  and  right,  and  perhaps  was  subject  to  the  charge  of  severity,  still 
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he  was  always  reasonable  and  ready  to  modify  his  views  and  opinions, 
of  a  personal  or  general  nature,  to  correspond  with  those  of  his  friend» 
and  awociates,  when  such  modification  required  no  sacrifice  of  prin- 
dpla  He  was  a  man  of  firm  and  lasting  friendships,  true  as  the  needle 
to  the  pole,  and  while  he  was  inapt  to  be  presumptuous  or  to  crowd 
himself  forward  in  his  association  with  others,  yet  he  enjoyed  in  a  high 
degree  dose  and  intimate  companionship. 

It  is  true,  however,  that  he  lived  much  within  himself,  keeping^ 
closely  within  the  family  circle,  and  was  disinclined  to  society  in  it» 
ordinary  course.  Still  his  sooiability  and  fraternity  were  strongly  de- 
Teloped  and  cultivated  by  him  on  all  possible  occasiona 

Judge  Obton  had  a  high  sense  of  honor.  He  could  not  tolerate  & 
mean  or  dishonest  action  in  any  one,  and  when  knowledge  of  such 
conduct  oame  to  him  he  would  denounce  it  in  language  forcible  and 
strongly  condemnatory. 

In  his  family,  'with  wife,  children,  and  grandchildren,  he  was  ever 
kind,  tender,  and  affectionate.  It  was  here  in  this  hallowed  presence, 
in  the  latter  years  of  his  life,  when  not  engaged  in  official  duties,  that 
his  time  was  mostly  spent.  His  devotion  to  her  who  with  him  had 
passed  the  half-century  line  of  wedded  life,  was  touching  in  the  ex- 
treme. During  the  months  of  his  ill-health,  when  confined  mostly  to  his 
house,  he  seemed  to  live  and  move  and  have  his  being  in  the  gentle 
ministrations  of  his  fond  and  faithful  wife.  The  mutuality  of  love  and 
affection  between  them  during  the  trying  ordeal  that  ended  in  death, 
was  most  beautiful  to  behold.  Like  lovers,  hand  in  hand,  they  had 
passed  along  the  road  in  the  journey  of  life,  imtil,  weary  with  burdens, 
the  tired  footsteps  of  one  sought  the  haven  of  rest  which  is  ready  for 
usalL 

But  few,  if  any,  sustained  more  close  and  intimate  relations  with 
Judge  Orton  than  myself.  I  knew  him  during  my  student  life,  but 
our  friendship  began  with  his  residence  in  Madison,  when  in  1852  he 
removed  from  Milwaukee  to  accept  the  position  of  legal  adviser  to- 
Governor  L.  J.  Farwell.  Our  friendly  relations  continued  uninterrupt- 
edly from  that  time  until  his  death,  during  a  period  of  over  forty  years. 

In  his  manners  he  was  most  pleasing;  his  ready  off-hand  ways,  the 
dash  and  gallantry  he  displayed  in  his  contact  with  the  people,  and  the 
wit  and  eloquence  of  his  speeches  from  the  rostrum,  as  well  as  from 
the  bar,  could  not  fail  to  captivate  the  crowd  and  make  him  one  of  the 
most  popular  of  men. 

I  had  occasion  to  know  not  a  little  of  the  methods  of  his  profes- 
sional life,  as  for  a  number  of  years  we  were  law  partners;  and  while 
in  that  relation  I  learned  to  appreciate  his  sterling  qualities  as  a  law- 
yer and  his  great  attractions  as  an  associate  and  friend. 
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He  was  painstaking  and  industrious,  making  thorough  preparation 
of  his  oases,  and  especially  mastering  the  facts,  realizing  fully,  in  all 
its  length  and  breadth,  what  some  lawyers  seem  to  overlook,  that  mosfe 
cases  are  determined  by  the  facts,  and  that  if  they  are  properly  pre- 
sented the  law  will  take  care  of  itself. 

As  an  advocate,  Judge  Obton  possessed  g^at  powers.  He  stood 
Almost  without  a  rival,  and  entitled  to  take  rank  with  the  most  cele- 
brated orators  the  state  has  ever  furnished,  and  in  history  and  tradi- 
tion standing  shoulder  to  shoulder  with  Matt  Carpenter  and  K  G. 
Byan,  the  three  once  forming  a  glorious  trio  of  wit»  learning,  eloquence, 
And  oratory,  and  who  in  their  day  were  the  most  renowned  of  all  the 
lawyers  pleading  at  the  bar  of  our  courts. 

Judge  Obton  had  been  in  the  active  practice  of  his  profession  since 
his  admission  to  the  bar  in  1888,  except  the  time  that  he  had  occupied 
positions  upon  the  bench.  He  was  circuit  judge  during  six  years,  he 
j^rved  as  a  justice  of  the  supreme  court  seventeen  years,  dividing  his 
life  as  a  lawyer  to  thirty-four  years,  and  his  judicial  career  to  twenty- 
three  years,  making  a  grand  total  of  fifty-seven  years  of  the  seventy- 
«ight  years  of  his  life  that  he  was  engaged  in  the  performance  of  the 
high  and  responsible  duties  of  lawyer  and  judge.  What  a  grand  and 
■successful  career  was  his!  What  a  record  he  made  up  in  his  life  work! 
Where  in  the  annals  of  this  state  or  the  mighty  West  can  we  look  for 
a  greater  lawyer  or  a  more  profound  and  upright  judge?  His  equals 
were  few,  and  his  superiors  difficult  to  find.  When  Judge  Obton  en- 
tered the  arena  of  the  bar  of  the  territory  of  Wisconsin  he  found  it 
filled  with  legal  giants,  and  there  he  stood  conspicuous  in  the  presence 
of  such  able  and  gallant  knights  of  the  law  as  Edward  G.  Ryan,  Edward 
V.  Whiton,  Jonathan  E.  Arnold,  John  W.  Cary,  Moses  M.  Strong,  Mat- 
thew H.  Carpenter,  A.  Scott  Sloan,  Levi  Hubbell,  Timothy  O.  Howe, 
George  B.  Smith,  Abram  D.  Smith,  Samuel  Crawford,  William  Pitt 
Lynde,  Alexander  W.  Bandall,  David  Noggle,  James  H.  Knowlton, 
Alexander  W.  Stow,  Marshall  M.  Strong,  Charles  Dunn,  and  numerous 
others  who  have  since  then  tried  their  last  case,  fought  their  last  legal 
battle,  passed  over  the  silent  river  to  the  great  beyond,  to  join  the  large 
majority  awaiting  final  judgment  at  the  bar  of  a  merciful  God. 

At  this  early  day,  entering  into  companionship  with  such  a  brilliant 
array  of  young  lawyers,  strong  in  their  noble  manhood,  inspired  by  high 
and  lofty  ambition,  standing  upon  the  threshold  of  life's  hopes  and  pos- 
ftibilities,  with  the  near  future  of  a  great  state  spread  out  before  them, 
animated  by  faith  and  hope  and  courage,  it  was  not  strange  that  Hab- 
x/>w  S.  Obton  proved  no  laggard  in  the  race,  and  that  in  this  splendid 
galaxy  of  great  lawyers  and  great  men,  of  which  our  x>eople  should  ever 
feel  proud,  not  one  reached  a  higher  pinnacle  of  fame,  or  stood  higher 
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in  the  esteem,  affection,  and  reverence  of  the  people  of  Wisconsin,  than 
the  late  Chief  Justice,  whose  virtues  as  a  man  and  citizen,  and  whose 
abilities  as  a  lawyer  and  judge,  we  stand  here  to-day  to  commemorate. 

Judge  K.  D.  Makshall  then  spoke  as  follows: 

Your  Honors, —  It  is  fitting  that  words  be  here  spoken  and  recorded, 
commemorating  the  life  and  character  of  the  late  distinguished  Chief 
Justice  of  this  court,  more  for  public  reasons  than  for  any  other;  it  is 
conducive  to  the  highest  standard  of  public  virtue  and  to  a  just  ad- 
ministration of  human  affairs,  that  able,  faithful,  and  conscientious  pro- 
fessional and  public  service  be  cherished  and  thus  commemorated.  The 
local  bar  of  which  I  have  the  honor  to  be  a  member  adopted  appropri- 
ate resolutions  and  transmitted  the  same  here  for  presentation  at  some 
proper  time  and  in  some  proper  way,  that  they  may  have  a  place  upon 
the  records  of  the  court;  and,  in  order  to  make  effectual  the  effort  of 
my  brethren  to  thus  lay  a  wreath  on  the  bier  of  the  deceased  jurist, 
and  as  a  part  of  my  remarks  to  the  resolutions  heretofore  offered,  I  now 
present  their  tribute,  adopted  at  Chippewa  Falls  on  the  8th  day  of 
Jnly,  1895,  as  follows: 

''Resolved:  That  it  was  with  deep  regret  that  we  received  informa- 
tion of  the  death  of  the  Honorable  Harlow  S.  Orton,  so  long  one  of  the 
most  distinguished  members  of  the  supreme  court  of  the  stote  of  Wis- 
consin; that  he  was  rightly  accorded  a  place  among  the  eminent  jurists 
of  the  state,  regarded  by  all  who  knew  him  as  an  able,  upright  man, 
honest,  capable,  and  true,  an  honor  to  his  high  office,  a  worthy  citizen 
of  a  great  state,  whose  life  was  blameless  and  whose  memory  is  with- 
oat  a  stain.  His  death  will  be  sincerely  mourned  by  the  people  of 
Wisconsin,  and  particularly  by  the  bar  of  the  state  who  were  always 
so  courteously  treated  by  him. 

'^Resolved:  That  a  copy  of  these  resolutions  be  presented  to  the 
mipreme  court  of  the  state  of  Wisconsin  at  the  time  that  the  formal 
announcement  of  the  death  of  the  late  Chief  Justice  is  made  to  that 
«)urt" 

In  performing  this  service  I  will  not  take  time  to  make  any  ex- 
tended remarks. 

The  worthy  life  and  distinguished  public  service  of  him  whom  we 
all  here  honor  constitute  an  important  part  of  the  history  of  our  com- 
monwealth; this  sufficiently  appears  and  can  be  readily  comprehended 
when  it  is  considered  that  more  than  half  the  work  of  this  court  since 
its  organization,  as  evidenced  by  the  published  reports,  has  been  per- 
formed since  Justice  Orton's  accession  to  the  bench. 

I  enjoyed  his  acquaintance  for  a  considerable  period  of  time,  and 
came  sufficiently  within  his  circle  to  become  sensible  of  his  intellectual 
power,  of  his  sturdy  and  noble  manhood,  his  keen  sense  of  justice,  and 
his  ready  disposition  to  sweep  aside  all  barriers  that  stood  in  the  way 
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of  meting  out  exact  justice  between  parties.  Perhaps  the  time  has  not 
yet  arriyed  to  express  justlj  an  opinion  of  his  judicial  work,  bat  when 
it  does,  I  yentuxe  the  assertion  that  it  will  be  clearly  revealed  and  said 
of  him  that  he  was  exceptionally  free  from  the  trammels  of  mere  legal 
technicalities  and  existing  opinions  which  fell  below  his  high  concep- 
tions of  those  immutable  principles  of  justice  which  measure  out  to 
and  protect  each  in  the  possession  and  enjoyment  of  his  just  share  of 
the  pleasures  of  life,  liberty,  and  property;  that  he  did  as  much,  at 
least,  as  any  of  the  distinguished  men  who  have  made  the  history  of  the 
jurisprudence  of  this  state,  to  abolish  in  fact,  as  well  as  in  form,  all 
distinctions  between  law  and  equity,  to  free  our  jurisprudence  from 
the  restraints  of  all  technicalities  and  precedents  that  would  otherwise 
stand  in  the  way  of  the  perfection  of  a  system  combining  common-law 
methods  with  equitable  principles,  and  to  bring  the  law  as  a  whole 
into  complete  harmony  with  justice  and  equity;  that  in  this  respect 
he  made  a  mark  upon  the  history  of  the  jurisprudence  of  this  state  that 
will  not  fade  away. 

He  lived  beyond  the  allotted  time  of  himian  life,  active  in  public 
work  till  near  the  last,  and  it  may  well  be  imagined  that  he  was  so  far 
weary  of  the  intense  activities  and  exacting  duties  of  his  position  that 
without  regret,  except  at  leaving  those  he  loved,  he  submitted  to  the 
mysterious  boatman  to  cross  the  dark  river  into  that  perfect  rest  of 
the  eternal  shades  beyond,  where  we  may  reasonably  hope  an  impor- 
tant element  in  the  perfection  of  his  joy  is  the  consciousness  that  all 
men  here  revere  his  memory,  award  him  a  high  place  in  the  temple  of 
human  fame,  and  bear  witness  to  his  strong,  deep  but  tender  nature, 
liis  eloquence  as  an  advocate,  his  high  conceptions  of  official  duty,  hif^ 
intellectual  power,  and  the  characteristics  which  rightly  class  him  with 
the  great  men  of  our  state  and  nation.  Well  may  it  be  said  that  he 
left  no  stain  ux)on  his  name,  that  death  came  to  him  not  as  an  inter- 
ruption but  as  A  climax,  his  career  constituting,  as  it  were,  a  finished 
course,  leaving  little  that  can  be  regretted  except  that  his  valuable  life- 
could  not  have  been  prolonged  and  his  labors  continued;  but  a  wise 
and  mysterious  Providence  decreed  otherwise,  and  removed  him  be- 
yond the  vale,  leaving  to  us  the  memory  of  his  honesty  of  purpose  in 
all  the  walks  of  life,  his  distinguished  public  career,  the  nobility  of  his 
manhood,  and  that  will  live  on  and  on,  in  this  respect: — 

"Immortality  o*er  sweeps 
All  forms,  all  tears,  all  times,  all  fears,  and  poals, 

Like  the  eternal  thunders  of  the  deep. 
Into  our  ears  the  truth,  he  lives  forever.'* 

May  we  long  feel  his  influence  in  his  accustomed  place,  seek  wisdom 
of  him  as  if  he  were  here  by  drinking  at  the  fountain  of  his  creation! 
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Thus,  though  it  is  written  he  is  dead,  he  will  be  ever  with  us  to  labor 
in  the  lines  he  loved  and  to  sustain  those  principles  of  justice  among 
men  he  maintained  in  life  so  long,  so  faithfully,  and  so  well 


Judge  OssAKus  GoLB  then  said: 


it  please  the  Court. — I  have  been  requested  to  make  some  re- 
marks on  this  occasion  on  the  late  Chief  Justice  Orton, — a  request  with 
which  I  willingly  comply,  though  with  a  sad  and  chastened  spirit. 
Indeed,  my  natural  feelings,  without  such  a  request,  would  have 
prompted  nie  to  say  something,  if  permitted,  to  pay  some  tribute  of 
respect  and  honor  to  the  memory  of  a  man  with  whom  I  had  been  as- 
sociated for  some  twelve  or  fourteen  years  in  the  discharge  of  those 
important  duties  which  the  laws  and  constitution  impose  on  the  mem- 
bers of  this  court,  and  one  for  whom  I  entertained  sincere  personal  re^ 
gard  to  the  day  of  his  death.  I  speak  for  myself,  as  well  as  for  a  friend, 
a  former  member  of  this  court,  now  in  a  distant  state,  who  can  only  be 
present  in  spirit  at  this  solemn  session. 

I  shall  attempt  no  eulogy  upon  the  deceased.  That  duty,  I  doubt 
not,  will  be  performed,  and  well  performed,  by  others.  Nor  shall  I  at^ 
tempt  to  give  even  a  sketch  of  the  public  life  of  the  Chief  Justice, 
Tailed  and  useful  as  it  was.  I  will  confine  my  remarks  principally  to 
his  professional  career  upon  the  bench  and  at  the  bar  in  this  state. 
I  trost  the  few  remarks  I  shall  make  will  accord  with  simplicity  and 
truth,  as  best  becomes  the  subject  and  occasion. 

I  think  I  became  acquainted  with  Judge  Orton  in  the  winter  of 
1851  I  well  remember  the  first  argument  I  ever  heard  him  make  in 
<x)art  It  made  a  deep  impression  on  my  mind.  It  was  before  this 
court  in  the  case  of  Veeder  v.  Cfuppy,  reported  in  the  8rd  Wisconsin. 
The  case  was  one  which  excited  much  interest  and  public  feeling  in 
the  neighboring  county  of  Columbia,  and  was  hotly  contested.  Such 
giants  in  the  profession  as  Judge  Alexander  Stow  and  £.  G.  Bfyan 
were  engaged  in  the  cause  as  opposing  counsel  When  I  mention  that 
fact,  it  will  be  sufficient  evidence  to  every  lawyer  that  Judge  Orton's 
mteUectual  ability  and  learning  in  his  profession  was  then  generally 
recognized;  otherwise,  he  would  not  have  been  called  upon  to  meet 
sock  antagonists  in  an  important  cause. 

From  that  day  to  the  time  he  left  the  practice  to  take  a  place  on  tlie 
bench  of  the  circuit  court,  and  subsequently  on  the  bench  of  this  court, 
he  maintained  his  position  in  the  front  rank  of  the  profession,  and  was 
justly  regarded  as  one  of  the  ablest  lawyers  and  one  of  the  most  elo- 
quent advocates  at  the  bar  in  this  state.  He  had  a  large  practice  in 
the  trial  courts  and  in  this  court.    And  in  this  connection  I  may  add. 
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as  I  am  now  the  only  survivor  of  all  those  who  participated,  either  on 
the  hench  or  at  the  har,  in  the  trial  and  decision  of  the  novel  and  some- 
what celebrated  case  of  Bashford  v.  Barstow,  reported  in  the  4th  Wis- 
consin, which,  it  will  be  remembered,  was  a  contest  for  the  office  of 
governor  of  the  state  and  excited  intense  interest  and  strong  public 
feelings,  certainly  in  the  political  parties,  Judge  Orton  appeared  for 
the  defendant  He  was  associated  with  such  eminent  and  accomplished 
lawyers  as  Jonathan  E.  Arnold  and  Matt  H.  Carpenter,  but  the  burden 
of  the  argument  upon  all  motions  and  questions  of  law  arising  in  the 
preliminary  proceeding  rested  mainly  upon  the  shoulders  of  Judge 
Orton,  who  seemed,  by  consent,  to  be  given  the  management  of  the 
cause  in  court  The  questions  involved  were  certainly  new, —  I  might 
say,  almost  of  first  impression  under  our  form  of  government  They 
could  not  of  course,  arise  under  any  other  form.  Judge  Orton  met 
and  discussed  these  questions  with  wonderful  learning  and  ability. 
He  was  called  upon,  likewise,  to  discuss  them  often  on  the  spur  of  the 
moment,  without  any  time  for  reflection,  examination  of  the  author- 
ities,  or  even  to  make  preparation,  and  against  such  lawyers  as  Judge 
Timothy  O.  Howe  and  R  G.  Ryan,  whose  supremacy  at  the  bar  will  be 
questioned  by  no  one.  But  Judge  Orton  was  not  surpassed  by  any 
lawyer  in  the  case  in  the  efforts  he  put  forth  or  in  the  intellectual 
powers  he  exhibited/  His  client  surely  had  no  grounds  to  complain 
that  his  rights  and  interests  in  the  litigation  had  not  been  well  and 
fully  protected  and  presented  to  the  court 

In  1859  Judge  Orton  was  appointed  judge  of  the  Ninth  circuity  to 
fill  the  vacancy  created  by  the  resignation  of  Lxtther  S.  Dixon,  who 
was  then  commissioned  as  Chief  Justice  of  this  court  Judge  Orton 
could  have  retained  his  place  on  the  bench  of  the  circuit  court  indefi- 
nitely, had  he  been  so  disposed,  for  he  had  made  a  most  acceptable 
judge,  but  he  declined  a  re-election  to  the  office  and  resumed  the  practice. 

As  an  advocate.  Judge  Orton  was  most  effective,  often  eloquent  and 
imj^bssioned  as  a  speaker.  His  mind  was  clear,  logical,  and  he  had  at 
his  command  a  ready  flow  of  vigorous  language  to  express  his  ideas. 
He  was  earnest  and  sincere  in  the  treatment  of  all  subjects.  His  sensi- 
bilities were  lively  and  always  excited  by  any  act  of  fraud  or  injustice 
which  he  was  called  upon  to  review;  and  when  he  had  to  deal  with 
such  cases,  which  sometimes  happens  to  every  lawyer  in  practice,  he 
did  not  soften  his  denunciations  nor  spare  the  wrongdoer,  but  hurled 
his  words  of  wrath  and  sarcasm  with  pitiless  contempt  and  scorn.  Woe 
to  the  man  who  had  excited  his  indignation  by  any  base  and  dishonest 
conduct,  for  he  was  sure  to  receive  a  castigation  in  words  which  stung 
like  the  whip  of  a  scorpion.  And  yet  he  could  and  did  move  human 
sympathies  and  excite  deep  emotion  and  tender  feeling,  while  he  cap- 
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tiTated  the  judgment  and  oarried  away  the  understanding  of  his  hear- 
ers hy  his  appeals.  But  enough  will  have  been  said  on  this  point  when 
I  add,  he  was  a  most  effective  speaker,  and  by  the  enthusiasm  of  his. 
temper  and  magnetism  of  his  manner  he  had  great  power  and  influence- 
over  courts  and  juriea 

On  the  adoption  of  the  amendment  to  the  constitution  in  1877,  in- 
creasing the  members  of  this  court  to  five  judges,  Judge  Orton  was> 
elected  in  the  spring  of  1878  as  judge  of  this  court,  and  continued  to 
hold  a  seat  on  the  bench  until  his  death,  the  last  two  years  of  which  he- 
served  as  Chief  Justice. 

His  elevation  to  this  bench  seemed  to  fill  the  measure  of  his  ambi- 
tion. The  performance  of  the  duties  of  the  office  was  congenial  to  his- 
tastes,  and  he  looked  and  sought  for  no  further  honors. 

I  hope  I  violate  no  rule  of  the  most  delicate  propriety  when  I  allude- 
to  his  deportment  on  the  bench  and  in  the  consultation  room.  As  & 
judge,  in  his  intercourse  with  his  associates  his  conduct  was  ever  kindr 
considerate,  and  gentlemanly.  He  was  ready  to  express  his  opinions 
on  all  questions,  and  willing  to  listen  to  objections  to  his  views.  H& 
always  did  his  full  share  of  the  work  cheerfully.  He  was  laborious  and 
attentive  to  the  business  of  the  court;  ready  to  accommodate  and  yield 
to  the  wishes  of  others,  when  no  principle  was  involved.  He  was  an 
able,  honest,  and  upright  judge,  trying  always  to  do  the  right  and  to 
administer  his  high  office  with  impartiality  and  finnness,  never  yield- 
ing to  any  popular  prejudice  or  partisan  feelings.  He  seemed  to  desire 
above  all  things  to  see  justice  done  in  all  business  matters,  and  he 
sought  to  settle  legal  cpntroversies  on  the  eternal  principles  of  equity 
and  right.  What  higher  praise  could  be  rendered  to  any  judge?  Some 
wise  man  has  said  that  "  governments  are  established  to  promote  jus- 
tice among  men."  Certainly  no  civilized  society  could  long  exist  with- 
out some  means  or  instrumentalities  to  secure  justice  as  between  man 
and  man.  How  much  real  value  he  contributed  to  the  jurisprudence 
of  the  state  will  appear  by  the  reports  of  the  cases  that  are  published. 
His  acts  and  labors  as  a  judge  are  there  recorded,  and  will  remain  for 
the  instruction  and  criticism  of  an  intelligent  bar  and  public  I  cannot 
bat  believe  that  his  opinions  will  be  read  with  respect  so  long  as  the 
state  has  a  system  of  jurisprudence,  and  that  no  intelligent  lawyer  will 
ever  fail  to  hold  them  in  high  estimation.  It  demands  no  little  wisdom 
and  ability  to  settle  a  code  of  laws  for  a  new  state, —  one  which  is 
adapted  to  its  new  conditions  and,  in  a  measure,  to  its  unformed  so- 
ciety. New  laws  are  constantly  enacted,  tried,  and  changed,  and  must 
be  made  to  meet  certain  wants  and  public  necessities.  And  much  of 
the  labors  of  this  bench  are  devoted  to  the  construction  of  statutes, 
even  to  the  effort  of  harmonizing  them  and  making  them  consistent 
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with  each  other.  But  in  all  this  labor  the  Chief  Justice  participated* 
ss  well  as  in  all  proper  attempts  to  improve  the  common  law,  and  gave 
to  them  his  sympathies  and  best  powers.  He  was  naturally  conserva^ 
tive  in  his  character,  and  fully  understood  the  distinction  of  the  func- 
tions of  a  judge  and  those  of  a  law-maker.  And,  so  far  as  he  could,  he 
endeavored  to  advance  all  wise  reforms  in  the  law  and  to  establish  a 
system  of  jurisprudence  suited  to  the  needs  and  business  interests  of 
our  people.  How  well  he  succeeded  in  this  work,  time  will  disclose. 
There  is  certainly  a  vigor  and  elevated  moral  tone  found  in  his  opinions 
which  all  will  admire.  But  this  is  not  the  time  nor  the  occasion  to 
examine  or  review  at  length  the  judgments  which  he  gave,  and  I  for- 
bear to  do  so. 

The  last  visit  I  was  permitted  to  pay  the  Chief  Justice  was  at  his 
residence  about  a  fortnight  before  he  died.  It  was  in  the  early  part  of 
the  forenoon  when  I  made  my  call,  but  he  was  dressed  and  received  me 
at  the  door.  At  his  invitation  I  entered  his  room  and  had  a  sad  but 
friendly  chat  with  him.  I  could  see  at  a  glance  that  disease  was  mak- 
ing great  inroads  on  his  constitution.  But  his  voice  was  strong,  and 
other  indications  of  vitality  led  me  to  believe  and  hope  that  he  would 
live  some  weeks,  possibly  some  months.  His  mind  seemed  clear,  but 
was  occupied  by  subjects  not  pertaining  to  this  life,  but  those  relating 
to  a  future  state  of  existence.  He  had  upon  his  mind  the  old  question 
which  has  perplexed  mankind  in  all  ages;  a  question  asked  by  the  pa- 
triarch Job  in  that  wonderful  discussion  with  his  friends  on  the  far  dis- 
tant plains  in  the  East;  a  question  possibly  asked  by  thousands  of  the 
sons  and  daughters  of  Adam  before  Job's  day;  and  certainly  a  question 
asked  by  many  thousands  of  them  since  his  day,  and  one  that  will 
continue  to  be  asked,  I  know  not  how  long  nor  how  often,  but  as  long 
as  man  shall  speculate  as  to  his  final  destiny;  and  that  was,  "It  a  man 
die,  shall  he  live  again?  "  This  question  seemed  to  engage  his  thoughts, 
or  lay  upon  his  mind.  Of  course,  I  could  give  no  new  answer  to  the 
question,  nor  throw  any  new  ray  of  light  upon  it,  nor  was  I  able  to 
solve  any  of  his  doubts  or  remove  any  of  his  difficulties.  His  observa- 
tions seemed  to  call  for  some  reply,  and  I  made  the  commonplace  re- 
mark, trite,  but  true,  as  I  believe,  that  we  are  the  children  of  a  Creator 
of  infinite  love  and  mercy,  one  who  gave  us  life  and  prepared  this 
world  for  us  with  all  its  possibilities  of  happiness;  and  if,  in  His  wis- 
dom, it  was  for  our  permanent  welfare  that  our  spiritual  nature,  our 
moral  and  intellectual  being,  should  survive  death  and  the  tomb,  I  was 
confident  our  Creator  had  so  ordered  from  the  beginning,  and  it  might 
suffice  to  rest  the  matter  there.  After  a  few  words  further,  we  parted. 
I  going  my  way  of  life,  and  he,  in  a  very  few  days,  "  going  to  his  long 
home,  and  the  mourners  go  about  the  street" 
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Mr.  Chief  Justice  Cassodat,  on  behalf  of  the  court,  re- 
sponded as  follows : 

The  several  members  of  this  court  fully  endorse  all  the  good  things 
said  of  our  brother,  the  late  Chief  Justice  Orton.  He  was  certainly  a 
▼ery  remarkable  man  in  many  respecta  With  an  ambition  towering 
far  above  that  of  ordinary  mortals,  with  courage  equal  to  any  emer- 
gency, with  an  imagination  excessively  brilliant  and  grandly  compre- 
hensive, with  a  heart  that  sympathized  with  aU  suffering  and  despised 
all  shams  and  aU  meanness,  with  quick  perceptions  and  a  clear  insight 
into  the  ordinary  motives  of  men,  with  ax^  integrity  of  purpose  which 
could  not  be  swayed  by  friendships  or  enmities,  with  a  remarkable  com- 
mand of  language,  with  extensive  reading  and  a  large  acquaintance 
with  men  and  things,  with  an  intensity  of  feeling  and  a  vehemence  of 
expresflion  seldom  equaled,  he  was  bom  to  be  unusually  conspicuous 
among  men,  and  especially  in  the  field  of  oratory  and  the  arena  of  de- 
bate. 

Impelled  by  such  qualities  of  head  and  heart,  he  left  his  home,  his 
relatives,  and  his  friends  in  the  state  of  New  York  at  the  early  age  of 
nineteen,  and  went  to  Kentucky  to  begin  the  battle  of  life.  While 
there,  at  Paris,  in  the  vicinity  of  Lexington,  engaged  in  teaching  the 
young,  he  was  himself  being  taught  in  courage,  in  oratory,  and  in 
statesmanship  by  the  most  iUustrious  advocate  and  political  leader  of 
that  day  —  Henry  Clay.  Inspired  by  the  manly  presence  and  the  per- 
sonal x>opularity  of  that  eminent  American,  he  was  induced  to  study 
law,  and  was  admitted  to  the  bar  at  La  Porte,  Indiana,  at  the  age  of 
twenty-one.  Undoubtedly  his  belief  in,  and  admiration  for,  Henry 
Clay  prompted  many  of  his  political  and  public  utterances  throughout 
liis  long  and  eventful  life. 

While  engaged  in  the  practice  of  his  profession  at  Valparaiso*  Indi- 
ana, in  18S9,  he  met  a  Maryland  girl,  and  the  result  was  mutual  love 
and  marriage  a  few  days  afterward. 

The  summer  before  he  was  twenty-three  he  visited  the  relatives  of 
his  young  wife  in  Maryland.  The  great  campaign  between  William 
Henry  Harrison  and  Martin  Van  Buren  was  then  in  fuU  vigor.  The 
young  and  ardent  "  Hooeier  orator,"  as  he  was  called,  soon  found  him- 
self ux>onthe  stump;  and  he  made  eighty  speeches  during  the  campaign 
in  the  several  states  of  Maryland,  Pennsylvania,  Virginia,  Ohio,  Ken- 
tucky, and  Indiana. 

The  merits  of  his  addresses  may  well  be  imagined  from  the  contents 
of  a  letter  now  present,  dated  at  Chambersburg,  Pennsylvania,  Septem- 
ber 17, 1840,  addressed  to  "Mr.  Orton,*'  and  purporting  to  be  written 
'''at  the  earnest  and  repeated  solicitation  of  many  "  of  the  citizens  of 
d 
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Chambersburg,  "  friendly  to  the  cause  of  '  Harrison  and  reform,*  some- 
of  whom  "  had  heard  him  speak  at  Mercersburg,  Pennsylvania,  and  at 
Hagerstown,  Maryland,  a  few  days  before,  inviting  him  to  be  present 
at  a  meeting  to  be  addressed,  among  others,  by  Hon.  James  Buchanan,, 
then  forty-nine  years  of  age  and  serving  his  second  term  in  the  United 
States  senate,  and  the  special  cliampion  of  Andrew  Jackson  and  Martin 
Van  Buren  in  Pennsylvania,  for  the  purpose  of  taking  up  and  answer* 
ing  **  their  arguments.*'  The  letter  states  in  effect  that  it  emanated 
from  strangers  to  Mr.  Obton,  and  on  behalf  ''of  a  large  and  respectable- 
portion  of"  his  ^warm  admirers  as  an  energetic,  eloquent  public- 
speaker,**  and  the  writer  says:  "Allow  me,  sir,  to  add  that  we  know 
of  none  whom  we  prefer  to  yourself  for  that  trust"  The  tone  of  this 
letter  suggests  the  early  public  efforts  of  Clay  himself,  and  even  those 
of  the  younger  Pitt.  The  fact  that  he  declined  the  invitation  reflects 
credit  on  the  judgment  of  one  so  young,  without  any  disparagement  of 
his  courage. 

With  such  a  make-up,  Hablow  S.  Orton  was  necessarily  a  com- 
manding  figure  at  the  bar,  whether  practicing  in  Indiana  or  Wisconsin. 
Upon  the  dissolution  of  the  old  Whig  party  he  joined  the  Democratic 
party. 

Forty  years  ago  the  coining  January,  as  indicated  in  remarks  from 
the  bar,  there  arose  in  this  court  a  controversy  as  to  the  governorship,, 
which  attracted  the  attention  of  lawyers  and  statesmen  throughout 
the  whole  country.  In  behalf  of  the  claimant  there  appeared  as  coun- 
sel Timothy  O.  Howe,  Edward  G.  Ryan,  James  H.  Knowlton,  and  Alex- 
ander W.  Randall,  wliile  in  behalf  of  the  incmnbent  there  appeared 
Jonathan  E.  Arnold,  Matthew  H.  Carx)enter,  and  Harlow  S.  Orton.. 
It  is  unnecessary  to  say  in  this  presence  that  it  was  a  battle  between 
giants  in  which,  from  the  first  to  the  last,  Mr.  Orton  was  a  very  potent 
factor.  Upon  his  death  there  was  found  among  his  papers  a  note  con- 
taining the  refrain,  which  he  has  often  uttered  in  the  presence  of  hi& 
brethren,  to  the  effect  tliat  ex-Chief  Justice  Cole  and  himself  were  the 
only  survivors  of  the  many  persons  connected  with  that  great  triaL 

Six  years  upon  the  circuit  bench  made  him  restless  of  the  confine- 
ment, and  so  he  voluntarily  resigned  in  February,  1865,  and  resumed 
the  practice  of  the  law,  which  he  continued  until  he  became  a  member 
of  this  court  more  than  thirteen  years  afterwards.  During  that  time 
he  assisted  many  attorneys  in  different  parts  of  the  state  in  the  trial 
of  causes. 

My  estimate  of  him  as  a  lawyer  and  advocate  is  manifest  from  the 
fact  that  twenty-five  years  ago  Judge  Bennett  of  Janesville  and  my- 
self, being  confronted  in  an  important  case  by  a  large  array  of  able 
counsel,  including  the  late  United  States  Senator  Carpenter,  then  in 
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the  zenith  of  his  great  national  reputation  as  a  lawyer,  were  author- 
ized by  our  client  to  select  any  one  we  desired  to  assist  us  on  the  trial, 
and  without  a  moment's  hesitation  we  selected  Harlow  S.  Orton. 

In  the  trial  of  causes  he  seldom  took  any  notes  or  made  any  mem- 
oranda, but  relied  upon  his  memory  and  the  inspiration  of  the  mo- 
ment. His  tact  and  skill  were  mote  conspicuous  in  his  addresses  to 
the  court  and  jury  than  in  the  management  of  the  trial  and  the  ex- 
amination and  cross^xamination  of  the  witnesses.  His  sparkling  wit, 
his  biting  sarcasm,  his  keen  sense  of  the  ludicrous,  his  poeitiye  convic- 
tion, his  powers  of  invective,  his  personal  magnetism,  his  commanding 
voice,  and  his  ability  to  make  every  fact  and  circumstance  appear 
favorable  to  his  cause,  all  conspired  to  secure  the  attention  of  his  hear- 
ers the  moment  he  rose  to  his  feet,  in  the  court  room  or  elsewhere. 

He  was  always  very  social  with  his  friends;  and  during  his  long 
practice  at  the  bar  and  for  several  years  after  he  became  a  member  of 
this  court  he  was  seen  almost  daily  upon  the  streets,  cordially  greeting 
his  many  acquaintances  and  admirers.  • 

At  the  time  he  became  a  member  of  this  court  some  of  his  friends 
doubted  whether  he  could  endure  the  protracted  confinement  and  se- 
clusion, the  patient,  severe,  and  continued  study  and  investigation,  so 
essential  to  the  satisfactory  performance  of  the  responsible  duties  of 
his  office.  But  he  was  equal  to  the  emergency,  and  applied  himself  to 
the  work  of  his  office  with  all  the  enthusiasm  of  his  nature  and  all  the 
energy  of  which  he  was  master.  He  took  great  pride  in  the  opinions 
he  wrote,  and  was  in  the  habit  of  reading  them  aloud  to  himself  in 
order  that  he  might  the  better  detect  any  error  in  thought  or  misuse 
of  language.  Such  readings  were  frequently  interrupted  by  his  breth- 
ren to  prevent  the  premature  announcement  of  the  decision  made,  and 
on  all  such  occasions  he  would  rebuke  himself  with  great  emphasis  for 
the  inadvertence. 

His  opinions  are  embraced  in  forty-seven  volumes  of  Wisconsin  Re- 
ports and  speak  for  themselves.  They  will  remain  as  his  perpetual  and 
living  monument.  Although  he  was  over  sixty  years  of  age  when  he 
became  a  member  of  this  court,  yet  he  served  for  more  than  seventeen 
years  —  two  years  longer  than  Chief  Justice  Dixon,  and  longer  than 
anyone  except  Chief  Justice  Cole  and  Chief  Justice  Lyon.  During  all 
those  years,  except  when  prostrate  by  disease,  he  performed  his  duties 
with  patient  industry,  fidelity,  and  ability.  In  the  consultation  room 
he  was,  when  in  good  health,  vigorous,  suggestive,  and  helpful.  Fre- 
quently he  would  be  the  last  to  yield  to  the  decision  made,  and  then 
write  the  opinion,  from  which  it  might  be  inferred  that  he  had  no  re- 
spect for  any  contention  to  the  contrary.  He  had  a  high  regard  for 
the  personal  courtesies  due  among  members  of  the  court,  and  if  in  the 
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earnestness  of  discussion  and  on  the  impulse  of  the  moment  he  chanced 
to  overstep  the  Umits  of  propriety,  he  was  thereafter  quite  sure  to 
make  a  frank  and  full  apology. 

Some  may  say  he  was  equal,  superior,  or  inferior  to  some  other;  but 
one  independent  personality,  with  fully  developed  brains  and  ]ieart» 
cannot  be  intelligently  compared  with  another  in  the  language  of 
mathematical  formulas.  On  the  contrary,  the  only  intelligent  com- 
parison of  such  men,  even  in  the  same  vocation,  must  be  largely  by 
way  of  contrast.  As  this  court  has  never  had,  and  never  will  have,  but 
one  Crawford,  one  Smith,  one  Whiton,  one  Coue,  one  Dixon,  one 
Painb,  one  Downer,  one  Lyon,  one  Ryan,  and  one  Taylor,  so  it  never 
had,  and  never  will  have,  but  one  Harlow  S.  Orton.  Each  of  these 
men  came  here  by  a  separate  pathway,  with  different  experience  and 
opportunities,  and  with  a  physical  and  mental  make-up  peculiarly  his 
own,  which  resulted  in  an  independent  personality  —  unlike  any  otlier  — 
and  each  has  left  his  peculiar  impress  upon  the  jurisprudence  of  our 
state. 

Of  the  sixteen  men  who  have  been  members  of  this  court  since  its 
organization,  forty-two  years  ago  the  first  day  of  last  June,  nine  are 
dead  —  and  of  these,  five  died  as  members  of  this  court — two  are  living 
in  voluntary  retirement,  and  the  other  five  are  now  on  duty. 

From  November  11, 1880,  to  April  3, 1891,  a  period  of  ten  years  and 
five  months,  there  was  no  change  in  the  personality  of  this  court  and 
no  contest  over  the  election  of  any  of  its  members.  This  very  remark- 
able fact  is  due  to  the  conservative  judgment  of  the  bar,  the  press,  and 
the  people. 

The  soul  of  our  departed  friend  was  highly  strung  and  took  a  broad 
range,  and  was  capable  of  touching  notes  far  above,  as  well  as  below, 
the  ordinary  gamut.  He  would  at  times,  under  the  pressure  of  intense 
excitement,  appear  as  an  uncaged  lion,  and  then  again  as  gentle  as  a 
lamb.  At  times  he  would  walk  the  room  in  the  presence  of  one  or 
more  of  his  brethren,  and  discourse  with  much  emphasis  upon  some 
incident  of  the  day  or  of  his  past  life,  or  some  phase  of  social  order,  or 
the  creative  powers  of  GUxt  or  the  possibilities  and  probabilities  of  im- 
mortality. 

He  was  by  nature  broad,  generous,  and  honest,  but  excessively 
sensitive,  and  hence  was  more  or  less  affected  by  his  environment;  and 
so  at  times  a  change  in  the  weather  was  liable  to  produce  exuberance 
or  depression.  For  many  years  he  dreaded  death  as  the  door  leading 
to  a  terrible  uncertainty,  but  he  always  had  a  strong  belief  in  the 
fatherhood  of  God,  the  brotherhood  of  man,  and  the  teachings  of  Jesus; 
and  during  the  last  weeks  of  his  life  he  became  resigned  and  reconciled. 
He  was  domestic  in  his  habits  and  loved  his  family  with  the  most 
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tender  affection.  His  companion  for  fifty-six  years  of  married  life  was 
to  him  a  guardian  angeL 

When  I  last  saw  him  he  spoke  of  the  terrible  pains  he  had  suffered 
and  the  hours  of  despair  he  had  experienced.  When  able,  he  always 
wrote  to  each  of  his  absent  children  every  Sabbath,  and  did  so  only  four 
days  before  his  death.  In  each  of  these  last  letters  he  clearly  analyased  his 
own  condition  and  stated  what  his  ph3rsician  had  said  about  his  malady, 
but  apparently  without  any  expectation  of  recovery.  In  one  of  them 
he  said:  "It  is  a  terrible  life,  to  alternate  between  hope  and  despair." 

On  the  afternoon  of  July  4,  one  of  his  sons  and  his  wife,  about  to  go 
out  to  ride,  expressed  to  him  the  hope  that  the  next  time  they  went 
riding  he  would  be  able  to  go  with  them,  but  he  shook  his  head.  He 
read  up  to  a  few  minutes  of  his  last  attack,  and  then  marked  the  place 
where  he  stopped.  Soon  after  he  told  his  wife  he  was  liable  to  faint 
and  what  to  do  in  case  he  did  sa  He  then  rose  from  his  chair,  said  he 
was  a  "pretty  sick  man,"  lay  down  on  the  bed,  and  expired  soon  after. 
Thus,  like  John  Adams  and  Thomas  Jefferson,  he  died  on  the  Fourth 
of  July,  and  when  we  remember  his  ardent  love  of  country  and  the 
many  patriotic  utterances  he  has  made,  we  may  well  doubt  whether 
he  would  have  had  it  otherwise.  Thus  sadly  closes  the  last  chapter  in 
his  recorded  history  in  this  court. 


DEATH  OF  JUDGE  A.  SCOTT  SLOAN. 
S.  S.  Barney,  Esquire,  then  addressed  the  court  as  follows : 

May  it  please  the  Court. — It  has  been  assigned  to  me  as  a  duty  by 
my  brethren  of  the  bar  of  the  Thirteenth  judicial  circuit  to  make  to 
this  court  the  formal  announcement  of  the  death  of  Honorable  A.  Scott 
Sloan,  late  judge  of  the  circuit  court  in  that  circuit,  who  departed  this 
life  at  the  city  of  Beaver  Dam,  Wisconsin,  on  the  8th  day  of  April,  1895, 
and  to  present  to  you  the  memorial  and  resolutions  of  respect  relating 
to  his  life  and  services,  adopted  at  a  meeting  of  the  bar  association  of 
the  Thirteenth  judicial  circuit,  held  at  the  village  of  Juneau,  Dodge 
county,  on  the  5th  day  of  June  last»  and  to  ask  that  the  same  may  be 
entered  of  record  in  this  court. 

Memorial  of  the  Bar  of  the  Thirteenth  Judicial  Circuit, 

"The  Hon.  A.  Scott  Sloan,  judge  of  the  Thirteenth  judicial  circuit 
of  the  state  of  Wisconsin,  departed  this  life  at  the  city  of  Beaver  Dam, 
Wisconsin,  on  the  8th  day  of  April,  1895. 
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''Judge  Sloan  was  bom  at  Morrisville,  in  Madison  cx>unty,  New 
York,  on  the  12th  day  of  June,  1820.  He  received  his  education  in  the 
common  schools  and  in  the  Morrisville  academy.  He  conunenced  the 
study  of  law  when  about  eighteen,  and  was  admitted  to  practice  in  the 
supreme  court  of  the  state  of  New  York  in  1842;  he  then  was  clerk  of 
the  court  for  three  years,  and  also  served  as  register  of  deeds.  He 
practiced  law  in  the  state  of  New  York  for  about  seven  years. 

"Judge  Sloan  came  to  Wisconsin  in  1854^  located  at  Beaver  Dam, 
and  entered  upon  the  practice  of  law  with  Hon.  H.  W.  Lander,  under 
the  name  of  Sloan  &  Lander.  He  was  elected  to  the  assembly  in  1857; 
he  was  elected  mayor  of  the  city  of  Beaver  Dam  in  1857,  again  in  1858, 
and  again  in  1879.  He  was  appointed  judge  of  the  old  Third  judicial 
circuit  in  1858,  upmi  the  resignation  of  Judge  Larrabee,  and  held  that 
position  for  about  ten  months.  He  was  elected  to  Ck>ngress  in  1800. 
He  was  appointed  clerk  of  the  United  States  district  court  for  Wis- 
consin in  1864,  and  held  that  position  for  about  two  years,  when  he  re- 
signed, and  was  appointed  judge  of  the  Dodge  county  court,  upon  the 
death  of  Judge  Mertz  in  1860,  and  was  once  elected  to  this  position, 
holding  this  office  for  about  six  years.  He  was  elected  attorney  gen- 
eral of  the  state  in  1873,  and  was  re-elected  to  the  office  in  1875,  and 
after  the  term  of  office  expired  he  resumed  the  practice  of  law  at  the 
city  of  Beaver  Dam  until  1881,  when  he  was  elected  judge  of  the 
Thirteenth  judicial  circuit,  which  -position  he  held  until  his  death. 
Such  is  a  brief  outline  of  a  long,  busy,  and  well-spent  life. 

''In  the  course  of  nature  a  well-rounded  life,  rich  in  those  achieve- 
ments which  distinguish  one  from  his  fellows,  has  reached  its  close; 
the  wise  and  just  judge,  the  distinguished  citizen,  the  loved  and  loving 
father,  with  every  earthly  obligation  fulfilled,  has  lain  down  to  his  last 
sleej). 

**  The  death  of  Judge  Sloan  has  caused  general  grief  in  the  com- 
munity in  which  he  s6  long  lived  and  where  he  was  so  well  known, 
and  especially  has  it  caused  deep  grief  among  the  bar  of  the  Thirteenth 
judicial  circuit,  w^ho  had  known  him  so  long  and  esteemed  him  so 
highly  as  a  pleasant  companion,  a  valued  friend,  and  as  an  honest  and  . 
learned  judge.  And  desiring  that  the  feelings  and  sentiments  of  the 
bar  may  be  preserved  upon  the  records  of  the  court,  therefor^  it  is 

"Resolved:  By  the  bar  of  the  Thirteenth  judicial  circuit,  that  we, 
the  members  of  the  bar  of  such  circuit,  unite  with  all  those  who  hon- 
ored and  loved  him  in  deploring  the  great  loss  which  the  public  and  his 
nearer  friends  have  sustained  in  the  death  of  Hon.  A.  Scott  Sloan. 

*'  That  we  recognize  in  the  example  of  his  life  as  a  judge  that  broad 
equity  which  harmonizes  rather  than  declares  temporal  rights,  and  in  . 
his  private  life  that  purity  which  leaves  as  a  man  no  stain.*' 
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May  it  please  your  Honors,  I  am  aware  that  no  poor  words  of  mine 
can  add  anything  to  this  noble  tribute  to  the  memory  of  our  departed 
friend  and  brother,  given  as  it  was  by  many  who  had  known  him  in- 
timately  for  nearly  half  a  century;  and  yet  it  gives  me  at  this  time  a 
certain  melancholy  pleasure  to  offer  my  own  personal  tribute  to  the 
memory  of  a  person  whom  I  regard  as  one  of  ihe  purest  and  ablest 
men  I  ever  knew.  Largely  because  of  the  difference  in  our  ages  I  had 
bat  little  or  no  personal  acquaintance  with  Judge  Sloan  in  his  younger, 
stronger,  and  perhaps  better  years,  but  after  he  went  upon  the  bench  in 
1883  I  came  to  know  him  thoroughly  and  well.  Since  that  time,  as  an 
advocate  at  his  bar  and  in  the  private  social  circle,  I  have  met  him 
weekly  and  often  daily,  and  my  relations  with  him  were  such  that  when 
the  news  of  his  death  reached  me  I  felt  as  though  a  great  and  good  per- 
sonal friend  had  gone.  I  know  it  is  a  beautiful  and  touching  weakness 
of  human  nature  that  when  any  person,  much  more  one  whom  we 
loved  as  a  friend,  is  dead  and  gone  we  forget  the  faults  which  are  in- 
cident to  all  things  human,  and  bear  away  from  the  last  resting  place 
only  those  memories  which  are  sweet  and  beautifuL  Perhaps  the  rea- 
son for  this  is  the  fact  that  there  is  more  of  good  than  there  is  of  bad 
in  every  man;  that  mingled  with  the  nature  of  the  weakest  human 
being  is  a  diviner  presence  which  overshadows  everything  altogether 
earthly  in  the  hour  of  death.  Yet  there  are  some  men  so  good  and  so 
true  that  there  is  no  call  for  the  exercise  of  charity  on  an  occasion  of 
this  kind,  and  such  a  man  was  Judge  Sloan. 

As  a  practitioner  at  the  bar,  I  know  but  little  of  Judge  Sloan  ex- 
cept what  I  have  heard  and  what  I  can  believe  by  my  knowledge  of 
iiim  as  a  judge.  That  he  was  a  strong  and  able  lawyer  I  am  sure:  tliat 
he  was  an  exceptionally  powerful  advocate  no  man  need  tell  me;  and 
that  he  was  honest  in  his  dealings  with  his  clients,  and  genial,  fair,  and 
courteous  in  his  professional  intercourse  with  his  brethren  at  the  bar, 
was  a  natural  result  of  his  noble  and  kindly  nature. 

Though  during  his  lifetime  Judge  Sloan  filled  many  important 
public  offices  (and  for  that  matter  the  practice  of  the  law  is  in  a  large 
measure  a  public  duty),  he  will  be  longest  remembered  and  revered 
on  acount  of  his  career  upon  the  bench  in  the  Thirteenth  judicial 
circuit. 

I  believe  the  most  important  duty  discharged  by  any  person  in  this 
country  is  that  of  presiding  at  nisi  prius  in  courts  of  record;  and  1 
think  this  statement  would  be  reinforced  by  the  opinions  of  every  one 
of  your  Honors. 

It  is  the  court  of  last  resort  in  the  great  majority  of  cases,  and  is  par- 
ticularly the  tribunal  of  the  common  people,  who  have  neither  the  in- 
clination nor  the  means  to  go  to  a  higher  court    It  is  also  the  court 
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requiring  the  highest  order  of  legal  talent  from  its  presiding  officer,  a» 
well  as  of  those  lawyers  who  practice  at  its  bar. 

Important  and  intricate  principles  of  law  are  there  met  with  and 
decided  without  the  same  time  and  opportunity  for  investigation  as  in 
the  court  of  appeals.  Delicate  and  important  questions  which  take  up 
pages  of  printed  briefs  and  consume  hours  of  argument  in  the  highest 
courts  are  there  necessarily  met  and  decided  in  the  midst  of  a  trial  with 
witnesses  in  open  court,  in  the  heat  and  excitement  of  legal  battle,  and 
almost,  if  not  quite,  without  argument  Questions  of  fact  are  there  tried 
and  determined,  and  from  the  decisions  made,  in  the  great  majority  of 
cases,  there  is  practically  no  appeaL 

For  this  reason  not  only  is  a  good  lawyer  required  for  this  place,  but 
above  all  he  should  be  a  man  whose  integrity,  like  the  reputation  of 
Caesar's  wife,  should  not  only  be  good  but  above  suspicion. 

As  a  humble  practitioner  at  the  bar  I  am  glad,  I  am  proud,  to  be 
able  to  say  that  men  of  this  quality  have  generally,  if  not  always, 
graced  the  bench  in  the  state  of  Wisconsin.  It  is  a  credit  to  the  bench^ 
it  is  a  credit  to  the  bar,  and  it  is  a  credit  to  the  study  and  practice  of 
law.  Corruption  has  been  charged,  and  I  am  sorry  to  say  quite  often 
truthfully  charged,  to  other  men  in  high  places,  but  thank  Qod,  it  has 
so  seldom  even  stained  the  judicial  ermine  of  this  country!  People 
may  thoughtlessly,  and  perhaps  at  times  with  some  reason,  say  what 
they  like  of  the  delays  and  uncertainties  of  our  judicial  proceedings, 
yet  I  firmly  believe  that  the  bench  of  America  is  the  safest  bulwark  of 
the  rights  and  liberties  of  the  American  people.  Amid  the  agitations 
and  often  disorder  incident  to  this  day  and  generation,  it  is  the  well* 
settled  principle  of  the  common  law  properly  adapted  to  the  exigencies 
of  the  times  that  is  our  strongest  and  best  hope. 

I  loved  Judge  Sloan  in  his  lifetime  and  revere  his  memory,  for 
which  reason  I  may  well  be  thought  to  magnify  his  good  qualities,  yet 
I  speak  the  plain  truth  as  I  believe  it  when  I  say  that  but  few  men  ever 
sat  upon  the  bench  better  qualified  in  every  way  to  discharge  its  im- 
portant and  solemn  duties  than  he.  A  great  lawyer,  in  the  sense  of  a 
ready  and  technical  knowledge  of  all  the  rules  of  law  and  practice,  he 
perhaps  was  not;  but  in  the  sense  of  a  thorough  and  almost  intuitive 
knowledge  of  all  the  great  principles  which  are  the  foundation  of  our 
system  of  law  and  equity,  he  was  a  great  lawyer.  He  never  spent  the 
years  that  some  jurists  have  in  close  study  of  cases  and  the  text-booka 
of  the  law,  but  he  had  spent  a  long  life  in  the  careful  and  thoughtful 
study  and  consideration  of  good  books  of  all  kinds  and  of  men,  and 
thereby  acquired  a  wider  and  safer  knowledge  of  the  principles  of  our 
jurisprudence. 

For  the  technicalities  of  the  law  he  had  but  little  sympathy  or  con- 
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sideration;  but  he  never  for  a  moment  forgot  the  truth  of  the  great 
principles  of  God*s  eternal  juatioe,  which  should  be  the  foundation  of 
all  law. 

AboTe  all  he  brought  to  the  discharge  of  his  duties  a  great,  good^ 
and  honest  heart,  a  moral  perception  which  enabled  him  in  every  case 
to  see  the  right,  and  the  gift  of  a  lofty  moral  courage  which  prompted 
him  in  aU  cases  to  do  the  right  as  he  saw  it,  regardless  of  criticism  or 
consequenoe&  This  was  the  quality  which  was  the  crowning  glory  of 
Judge  Sloan's  life.  He  may  at  times  have  been  mistaken  in  the  law, 
he  may  also  sometimes  have  failed,  from  the  facts  presented  to  him,  in 
arriving  at  a  just  conclusion  in  the  judgment  rendered  by  him;  but 
every  decision  which  he  ever  made,  either  upon  a  question  of  law  or 
of  fact,  was  the  unprejudiced  conclusion  of  a  good  head  and  an  honest 
heart 

This  honesty  of  purpose  was  his  guiding  star  in  the  trial  of  oases  in 
equity,  and  it  seldom  if  ever 'led  him  astray.  Every  lawyer  who  ever 
practiced  at  his  bar  will  bear  me  witness  to  the  truth  of  this  statement. 
We  all  remember  with  what  perfect  confidence  we  entered  upon  the 
trial  before  him  alone  of  questions  of  fact  in  all  cases  when  we  firmly 
believed  that  we  were  in  the  right.  We  all  remember  with  what  seem- 
ing inspiration  he  always  saw  the  right  and  grasped  the  equities  of 
every  case  he  tried.  His  judgment  was  never  warped  by  passion  or 
prejudice;  his  nature  was  too  noble  to  be  ever  turned  aside  from  the 
path  of  rectitude.  We  never  thought  of  him  as  holding  and  balancing 
the  scales  of  justice;  he  seemed  rather  to  be  the  embodiment  of  justice 
itself.  Like  that  of  all  great  minds  guided  by  honesty  of  purpose,  hia 
habits  of  reasoning  were  incisive,  clear,  and  simple.  To  him  love  was 
logic,  truth  was  law,  and  right  was  equity;  and  he  needed  and  used  no 
intricate  reasoning  or  involved  rhetoric  to  enforce  this  noble  creed. 
The  records  of  this  court  are  replete  with  witnesses  to  the  truth  of  thia 
statement.  Your  honors  will  recall  the  homely,  quaint,  and  yet  ele- 
gant simplicity  of  his  charges  to  juries.  But  few  judges  ever  saw  the 
law  of  a  case  more  clearly  than  he,  and  no  judge  ever  stated  it  more 
clearly  to  the  untrained  and  common  mind.  This  quality,  united  with 
his  established  reputation  for  honesty  of  purpose,  made  him  a  iK)werful 
advocate  before  juries  at  the  bar.  He  thought  eloquently,  he  lived  elo- 
quently, and  he  could  not  help  but  talk  eloquently. 

He  had  another  quality  which  made  a  lasting  impression  on  me 
and  which  I  shall  always  cherish  in  connection  with  his  memory — a 
quality  which  commends  itself  to  every  member  of  the  bar  and  to  every 
judge  upon  the  bench.  He  was  the  most  patient  man  I  ever  knew» 
He  never  wearied  in  listening  to  honest  argument  for  a  cause,  no  mat- 
ter how  unjust  he  might  finally  determine  it  to  be. 
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The  best  of  us  must  admit  that  commendable  seal  for  a  client  often 
leads  the  lawyer  to  unnecessarily  consume  valuable  time  and  to  tres- 
pass upon  the  good  nature  of  the  court,  but  we  never  realized  this  in 
Judge  Sloan's  court  except  as  we  observed  it  in  others,  for,  however 
wearisome  the  argument  and  persistent  the  advocate,  his  kindly  eye 
reflected  nothing  but  patient  and  honest  desire  to  arrive  at  the  truth. 
I  shall  never  forget  what  he  once  said  to  me  while  we  were  discussing 
this  subject  I  had  remarked  that  at  his  time  of  life  he  must  at  times 
become  weary  in  court  and  impatient  and  often  irritable,  and  he  re- 
plied that  he  did  sometimes  personally  get  a  little  tired,  but  he  said, 
*'  I  always  try  to  remember  that  the  court  is  supposed  to  never  weary 
or  to  become  impatient  in  the  administration  of  justice." 

As  I  looked  for  the  last  time  upon  that  noble,  patient,  and  kindly 
face  as  it  lay  resting  upon  his  hand  in  the  calm  repose  of  death,  I  re- 
membered this,  and  I  thought  of  him  during  the  last  few  years,  bent 
and  careworn  with  age  and  severe  labor  uiK)n  the  bench,  how  kind  and 
patient,  noble,  and  true  he  was  to  the  last  hour  of  his  life;  and  I 
thought  of  how  we  could  confidently  leave  him  in  the  hands  of  Him 
who  presides  in  the  court  above,  and  who,  too,  never  wearies  or  grows 
impatient  in  the  administration  of  justice. 

There  was  no  nobler  feature  of  the  character  of  Judge  Sloan  than 
the  quality  of  mercy,  and  this  quality  influenced  and  modified  his  every 
action  upon  the  bench. 

He  was  so  clean  and  pure  in  his  own  private  life  that  he  could 
scarcely  comprehend  crime  in  all  its  hideous  forms.  His  nature  wan 
so  charitable  that  he  was  inclined  to  look  upon  wrongdoers  more  as 
unfortunates  than  maliciously  criminal.  The  only  criticism  that  was 
ever  made  of  him  as  a  judge  was  that  he  was  too  kind-hearted  and  too 
merciful.  What  a  grand  tribute  to  this  man's  character!  If  this  was 
a  fault  of  Judge  Sloan  it  was  a  fault  on  account  of  which  the  world 
loved  him,  and  because  of  which  his  memory  will  be  revered  for  long 
years  to  come. 

When  you  and  I  and  all  of  us  shall  be  done  with  the  cares  and  duties 
of  this  life  and  shall  stand  close  under  the  rugged  and  icy  difls  which 
divide  this  world  from  the  unexplored  hereafter,  with  the  comforting 
hope  of  meeting  a  just  and  merciful  Judge  beyond,  what  a  joy  it  will 
be  if  upon  our  past  lives  shall  appear  no  graver  faulty  no  darker  stain 
than  this. 

Rugged,  awkward,  and  plain  in  outward  appearance,  Judge  Sloan's 
beauty  of  character  was  remarkable  among  men.  A  sweeter,  cleans', 
And  manlier  man  never  lived.  His  kindness  of  nature  was  such  and 
was  so  exhibited  in  every  act  of  his  life  that  no  lawyer,  no  party,  ever 
felt  a  shade  of  anger  at  his  adverse  decision.    His  sense  of  justice  and 
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honor  was  so  keen  and  so  true  that  it  was  absolutely  impossible  for  him 
to  be  partisan  or  partial  while  upon  the  bench. 

Full  of  years  and  crowned  with  many  honors  he  has  gone  to  his 
rest.  That  sweet  and  eloquent  voice  is  stilled,  that  kindly  eye  forever 
closed.  But  it  is  a  comforting  thought  that  the  sweet  and  happy  in- 
fluence of  such  men  lives  on  and  lives  forever.  . 

It  has  touched  and  ennobled  the  lives  of  every  man  who  ever  knew 
him,  and  who  can  estimate  the  power  for  good  it  will  be  in  all  the 
years  to  come? 

As  we  pay  these  tributes  to  the  memory  of  our  departed  friend  and 
brother,  may  our  recollections  of  him  inspire  us  to  a  more  exalted  ap- 
preciation of  the  duties  of  the  lawyer  and  the  judge,  and  to  a  deter- 
mined effort  to  discharge  them  as  they  may  come  to  us  with  fidelity 
and  honor. 

How  appropriately  and  how  truthfully  it  might  have  been  and  may 
be  said  of  this  great-hearted  man: 

*'Hath  he  not  always  treasures,  always  friends. 
The  great,  good  man?    Three  treasures, — love,  and  lights 
And  calm  tnoughts,  equable  as  infant's  breath; 
And  three  fast  friends,  more  sure  than  day  or  night, — 
Himself,  his  Maker,  and  the  angel  Death!**' 

Mr.  Justice  Newman  responded,  on  behalf  of  the  court : 

I  had  not  the  privilege  which  has  been  enjoyed  by  some,  perhaps  all, 
of  the  other  members  of  this  court,  of  personal  acquaintance  and  associa^ 
tion  with  Judge  8loan.  So  whatever  shall  be  said  by  me  can  have  no 
inspiration  from  personal  friendship  or  knowledge.  This  fact  may  be 
unfortunate,  both  to  the  writer  and  to  the  occasion.  But  the  eulogies 
which  have  been  spoken  may  be  deemed  to  present  with  adequate  full- 
ness and  friendly  glow  the  character  and  career  which  we  wish  to 
honor. 

My  first  knowledge  of  Judge  Sloan  came  at  the  time,  and  arose  from 
the  fact,  of  his  candidacy  for  the  high  office  of  Chief  Justice  of  this 
court,  in  1860.  Surely  no  man  is  selected  to  be  presented  to  the  suffrage 
of  the  people  for  such  high  office  who  is  not  deemed  to  have  already 
developed  and  manifested  such  qualities  as  show  fitness  for  the  office, 
and  such  as  inspire  popular  confidence.  Since  the  time  of  that  candi- 
dacy. Judge  Sloan's  whole  life  has  been  enacted  in  the  execution  of 
important  public  functions,  in  the  plain  sight  of  all  people.  For  more 
than  the  lifetime  of  a  generation  of  men  his  has  been  a  prominent  fig- 
ure, and  he  an  important  character  and  infiuence,  in  the  life  and  history 
of  his  state.  A  member  of  the  Congress  at  a  most  critical  period  of  the 
nation's  history;  a  trusted  friend  and  counsellor  of  the  nation's  leaders 
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at  an  epoch-making  era;  the  state's  attorney-general,  conducting  to 
successful  issue  in  the  ultimate  forum  great  historic  causes,  by  which 
the  power  of  the  state  to  shield  the  humble  citizen  against  the  greed 
of  capital  is  vindicated;  the  acceptable  and  iwpular  judge,  for  many 
years,  of  perhaps  the  most  important  tiourt, — so  near  to  the  people,  so 
potent  for  protecting  and  preserving  justice  among  the  people,  or  of 
perverting  it,  according  to  the  character  and  temperament  of  the  man 
in  whom  the  power  of  decision  and  execution  is  intrusted.  Such  rare 
power  and  opportunity  for  usefulness  and  the  preservation  of  private 
and  public  rights,  as  a  rule  are  given  only  to  rare  men.  To  have  ex- 
ecuted the  functions  of  such  high  offices  worthily  and  to  the  acceptance 
of  a  people  intelligent  and  jealous  of  its  rights  and  appreciating  at  their 
true  worth  the  qualities  and  performance  of  public  servants,  fills  and 
crowns  any  life  with  ample  and  distinguished  success.  Such  success 
cannot  be  attained  unworthily,  nor  by  the  unworthy. 

By  this  test,  as  by  the  eloquent  eulogies  of  friends  and  admirers. 
Judge  Sloan  is  shown  to  have  been  all  that  his  friendly  eulogists 
claim  —  a  wise  and  good  man,  a  constant  and  unfailing  friend,  a  faith- 
ful and  successful  executor  of  high  public  trust.  And  such,  no  doubt,, 
will  be  his  meed  in  the  history  of  his  state. 

"Close,  close  by  the  side  of  her  heroes  she'll  set  thee^ 
Embalmed  in  the  innermost  shrine  of  her  heart" 


DEATH  OF  JOHN  W.  CART. 

J.  V.  Quarles,  Esquire,  presented  the  following  minute 
and  memorial: 

On  the  80th  day  of  March,  1895,  a  special  meeting  of  the  liilwaukee 
County  Bar  Association  was  called  to  take  action  upon  the  death  of 
the  Honorable  John  W.  Gary. 

Upon  motion  duly  carried  the  foUowing  committee  was  appointed 
by  the  president,  Joshua  Stark,  to  prepare  and  present  to  the  associa- 
tion a  suitable  memorial  upon  such  death: 

A.  R.  R.  Butler, 

Ephraim  Mariner, 

Jerome  R.  Brigham, 

James  A.  MaUory, 

John  T.  Fish, 

David  S.  Ordway, 

Joshua  Stark. 
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At  an  adjourned  meeting  of  said  Bar  Association  held  on  April  6th, 
1805,  the  foUowing  memorial  was  presented  and  unanimously  adopted: 

Memorial  of  the  Milioavkee  Bar. 

Li  obedience  to  the  immutable  law  of  nature,  John  W.  Gary,  who 
for  nearly  half  a  century  was  a  member  of  the  bar  of  Wisconsin,  full 
of  yeaiB  and  ripe  with  honors,  has  laid  off  the  armor  of  this  mortal  life 
and  entered  another  state  of  existence.  His  eminence  in  the  profession, 
and  his  high  character  as  a  man  and  citizen,  make  it  most  fit  that  we, 
his  surviving  brethren,  should  bear  testimony  to  the  usefulness  of  his 
labors  and  the  purity  of  his  life,  and  should  pay  respectful  tribute  to 
his  memory. 

Beginning,  as  nearly  all  great  lawyers  do,  in  a  lowly  sphere,  he 
achieved  high  and  honorable  distinction.  Puisuing  his  chosen  profes- 
sion with  remarkable  assiduity,  he  became  a  veteran  in  our  ranks,  and 
was  the  worthy  associate  and  rival  of  the  best  minds  in  the  profession. 
Surviving,  as  he  did,  many  of  his  great  cotemporaries  of  earlier  days, 
his  career  was  marked  by  exceptional  ability,  manly  loyalty  to  the 
chosen  work  of  his  life,  and  honorable  devotion  to  duty.  Moral  force 
and  honesty  lie  at  the  foundation  of  all  really  great  character,  and  no 
truly  great  lawyer  has  ever  lived  in  whom  these  qualities  did  not  pre- 
dominate. On  such  foundation  our  friend  and  associate  reared  ihh 
structure  of  his  professional  career  and  life.  His  name  and  achieve- 
ments are  part  of  the  legal  history  of  the  state,  and  we  may  point  with 
pride  to  his  record  as  a  member  of  a  bar  that  has  been  honored  by 
names  as  distinguished  as  any  in  the  forensic  annals  of  the  nation.  On 
his  brow  *'  time  and  care  had  set  some  marks,  as  on  a  tree  that  is  to 
come  down  in  good  time,"  but  to  the  last  he  combined  most  zealous 
devotion  to  his  work  with  the  heartiness  of  a  hale  and  true  manhood. 

Mr.  Gary  came  to  Wisconsin  in  1850.  Locating  in  Racine,  he  became 
the  associate  of  such  lawyers  as  Marshall  M.  Strong,  Edward  G.  Ryan, 
William  P.  Lyon,  and  James  R.  Doolittle,  all  of  whom  have  made  rich 
contributions  to  the  jurisprudence  of  the  state.  Aside  from  occupying 
the  position  of  state  senator  in  1858  and  1854,  and  of  assemblyman  in 
1872,  he  held  no  political  office.  Rising  rapidly  in  professional  reputa- 
tion, he  removed  to  Milwaukee  early  in  1859,  and  soon  after  was  em- 
ployed as  counsel  by  the  trustees  in  the  foreclosure  of  mortgages  upon 
the  La  Grosse  &  Milwaukee  Railroad,  which  resulted,  after  years  of 
litigation,  in  the  organization  of  the  corporation  now  known  as  the 
Ghicago,  Milwaukee  &  St.  Paul  Railway  Gompany,  which,  by  the  en- 
largement of  its  powers  and  the  acquirement  of  various  railway  prop- 
erties in  several  of  the  states  and  territories,  became  one  of  the  great 
arteries  of  commerce  in  the  Northwest    At  the  time  of  his  death,  and 
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for  many  years  previous,  he  was  at  the  head  of  the  law  department  of 
that  great  corporation,  and,  as  has  been  stated  by  himself,  "a  complete 
history  of  its  organization,  rise,  and  progress,  and  of  the  men  connected 
with  it,  would,  to  a  large  extent,  embrace  the  history  of  the  state  and 
many  of  its  principal  citizens  during  that  time."  It  may  be  added 
that  he  was  individually  a  large  part  of  that  history,  for  he  made  much 
of  it  himself.  As  its  leading  counsel  he  rose  to  a  commanding  position 
as  one  of  the  first  corporation  lawyers  of  the  country,  and  his  name 
and  efforts  are  associated  with  as  great  conti*oversies,  in  connection 
with  the  establishment  of  the  rights,  powers,  and  franchises  of  his 
client,  as  were  ever  brought  to  judgment  in  the  courts  of  this  country. 
The  record  of  his  labor  is  preserved  in  the  reports  of  the  highest  court 
in  the  land. 

In  those  controversies  he  encountered  some  of  the  most  brilliant  in- 
tellects in  the  ranks  of  the  profession,  and  single-lianded  conducted  the 
combats  in  which  he  became  engaged  to  successful  issues.  In  the  re- 
ports of  the  supreme  court  of  this  state,  his  arguments  of  causes  began 
with  the  3d  and  extended  to  the  89th  volume.  Held  in  the  highest 
esteem  by  all  courts  before  which  he  appeared,  his  rank  and  position 
as  a  lawyer  was  most  enviable  and  crowned  with  deserved  distinction. 
His  advocacy  of  a  cause  was  always  sincere  and  earnest,  and  no  blemish 
appears  on  his  professional  escutcheon.  Sometimes  slow  in  processes 
of  thought  and  reasoning,  he  was  sure  and  steadfast  in  his  conclusions. 
Each  man  is  said  to  have  his  own  vocation,  and  with  our  friend  "  there 
was  one  direction  in  which  all  space  was  open  to  him.  He  had  facul- 
ties silently  inciting  him  thither  to  endless  exertion."  This  made  him 
a  lawyer  par  exoelleyice.  In  his  espousal  of  a  cause  he  was  true  to  his 
convictions  and  always  honest  with  himself  and  the  court,  as  well  as 
with  his  client.  Once  reaching  a  firm  conclusion,  he  answered  the 
description  of  the  poet:  "He  stood  four  square  to  all  the  winds  that 
blew." 

Highmindedness  was  with  him  a  controlling  characteristic.  Inflex- 
ible and  incorruptible  integrity  distinguished  his  whole  career.  He 
could  never  be  otherwise  than  manly  and  brave  and  true,  for  one  of 
his  chief  possessions  was  that  high  nobility  of  nature  which  is  the  chief 
jewel  of  a  truly  great  character.  As  he  advanced  in  years,  he  seemed 
to  toss  away  "  the  spoils  of  wrinkled  age,"  and  moved  on  to  the  end 
with  the  same  serenity  of  mind  and  x^^rsistent  determination  in  the 
performance  of  duty  which  characterized  him  in  the  vigorous  years  of 
earlier  life. 

Union  College  was  his  Alma  Mater,  and  in  discourse  upon  the  strug- 
gles of  his  youth  he  manifested  the  highest  affection  for  his  college 
home,  and  talked  of  Dr.  Nott,  the  wise  and  venerable  president  of  that 


Wis.]  in  MEMORIAM.  Ivii 

Death  of  John  W.  Gary. 

ancient  institution,  as  one  whom  he  rejoiced  to  have  known,  since  he 

could  not  live  at  a  time  when  he  might  know  Socrate& 

In  his  intenx>urse  with  his  fellow  men  and  with  his  associates  in 

professional  labor  he  was  always  considerate  and  gentle.    No  unkind 

or  reproachful  word  ever  passed  his  lips.    He  was  true  and  faithful  in 

friendship^  magnanimous  in  his  dealings  with  others,  and  every  act 

was  prompted  by  the  highest  sense  of  honor.    He  was  modest  and  un* 

assuming,  simple  and  imaflfected  in  manner,  and  admired,  trusted,  and 

loTed  by  all  who  knew  him. 

'^In  his  family  and  home  life 
He  was  all  sunshine; 
In  his  face 
The  very  soul  of  sweetness  shone." 

Macaulay  has  said  that  there  are  a  few  characters  which  have  stood 
the  closest  scrutiny  and  the  severest  tests;  which  have  been  tried  in  the 
furnace  and  proved  pure:  which  have  beei^  weighed  in  the  balance  and 
have  not  been  found  wanting;  which  have  been  declared  sterling  by 
general  consent;  and  which  are  visibly  stamped  with  the  image  and 
superscription  of  the  Most  High. 

The  friend  whose  death  we  deplore  was  one  of  those  characters. 

H.  H.  Field,  Esquire,  theu  said: 

Mr.  Hanson,  formerly  of  the  Milwaukee  bar,  and  for  more  than  eleven 
years  associated  with  Mr.  Gary,  has  prepared  a  brief  tribute  of  respect 
to  his  memory.  As  he  is  detained  at  home,  he  has  asked  me  to  present  it 
to  the  court.  I  esteem  this  privilege  the  greater  because  I  had  the 
honor  and  the  good  fortune  to  be  intimately  associated  with  Mr.  Gary 
for  nearly  fifteen  years,  and  the  memory  of  his  kindness  and  worth  as 
a  friend,  and  his  counsel  and  assistance  as  a  lawyer,  I  shall  cherish  to 
the  end  of  my  life. 

Mr.  Field  then  read  the  tribute  of  Burton  Hanson,  Esquire, 
as  follows: 

May  it  please  the  Court. —  It  was  my  privilege  to  be  associated  with 
Mr.  Gary  during  the  last  twelve  years  of  his  life,  and  I  desire  to  pay 
my  tribute  of  respect,  and  to  bear  testimony  to  his  calm,  strong  mind, 
his  stately  equipoise,  his  broad  equity,  his  inspiring  truth,  his  breadth 
of  view,  his  great  and  constant  humanity,  his  tenderness  as  a  husband 
and  father,  his  constancy  as  a  friend,  his  fairness,  his  honesty,  his  pa- 
tience, his  loyalty,  and  his  goodness. 

Each  one  of  these  qualities  he  not  only  possessed  in  a  high  degree, 
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but  he  exemplified  them  all  in  that  every  day  life  whose  burdens  we 
bear  and  whose  vicissitudes  are  to  us  such  a  mystery. 

AU  who  knew  Mr.  Gary  are  in  accord  in  saying  he  was  a  man  greatly 
beloved. 

Mr.  Justice  Winslow,  on  behalf  of  the  court,  responded 
as  follows: 

The  death  of  John  W.  Gary  closed  a  legal  career  which  was  not  only 
distinguished  and  successful  but  long,  weU-rounded,  and  complete.  It 
was  a  career  such  as  is  given  to  few  lawyers.  There  came  to  him 
naturally  and  easily  nearly  all  the  great  rewards  which  the  profession 
holds  out  to  its  faithful  members.  These  rewards  came  not  through 
mere  good  fortune  or  chance  of  circumstance  but  as  the  result  of  abil- 
ity, industry,  and  integrity;  they  came  because  they  were  deserved  and 
earned. 

It  has  been  justly  observed  that  the  state  of  Wisconsin  was  pecul- 
iarly fortunate  in  its  early  bar.  There  came  to  the  state  in  territorial 
days  and  in  the  days  of  early  statehood  a  band  of  educated  lawyers, 
strong  mentally  and  physicaUy,  combining  the  refinement  of  the 
scholar  with  the  vigor  and  ambition  of  the  sturdy  pioneer.  They  came 
at  the  formative  period  of  the  state,  when  manners  and  customs  were 
yet  plastic  and  when  strong  characters  were  certain  to  leave  their  im- 
press for  years  and  perhaps  for  all  time.  It  is  unnecessary  to  say  in 
this  presence  that  this  early  bar,  strong,  vigorous,  and  able  as  it  was, 
took  a  most  active  part  in  determining  the  policy  of  the  infant  state. 
It  may  be  said  to  have  had  a  controlling  influence  in  moulding  the 
organic  law  and  in  determining  the  future  of  the  conmionwealth.  A 
review  of  its  labors  and  achievements  would  be  substantiaUy  a  history' 
of  the  state  itself.  The  roll  of  this  early  bar  is  indeed  a  brilliant  one; 
but  to  call  that  roll  now  would  be  a  melancholy  task,  so  rare  would  be 
the  answers  of  "  Adsum."  The  names,  however,  will  always  shine  on 
the  Images  of  the  constitutional  journals  and  the  early  statute  books  of 
the  state  as  well  as  the  reports  of  this  court  High  up  on  this  great 
roll  stands  the  name  of  John  W.  Gary.  It  is  true  that  he  came  to  the 
state  just  after  its  admission  to  the  Union,  so  that  he  did  not  partici- 
pate in  the  making  of  the  constitution;  it  is  true  also  that  his  legisla- 
tive career  was  comparatively  short,  but  he  at  once  took  a  deservedly 
high  rank  in  the  profession,  and  the  influence  that  he  thus  exerted  was 
unquestionably  great.  He  became  a  member  of  a  bar  at  Racine,  than 
which  none  in  the  state  was  then  more  brilliant.  It  included,  either  at 
that  time  or  soon  after,  such  great  names  as  Ryan,  Strong,  Doolittle, 
Lyon,  Sanders,  and  Fuller.    Among  such  men  it  is  high  praise  to  say 
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that  as  a  lawyer  Mr.  Gary  was  their  peer.  While  not  as  brilliant  as 
some  of  them,  none  was  more  evenly  balanced,  none  possessed  more  of 
the  qualities  of  the  great  lawyer.  In  this  bar  Mr.  Gary's  progress  was 
steadily  onward  and  upward.  Before  many  years  the  logic  of  events 
drew  him  to  Milwaukee  and  placed  him  in  charge  of  the  legal  interests 
of  the  greatest  corporation  of  the  state,  if  not  of  the  West  In  this  ca- 
pacity his  ability  as  a  lawyer  and  advocate  was  fully  tested  and  his 
fame  was  fully  and  fairly  earned.  There  were  no  breaks,  no  disap- 
pointing lapses  in  his  career;  it  was  steady,  consistent,  and  satisfactory 
from  beginning  to  end. 

His  last  appearance  in  this  court  was  in  December  last,  when  he 
stood  at  this  bar  and  argued  two  very  important  cases,  reported  in  the 
69th  Wisconsin  imder  the  titles  of  Combes  v.  Keye^  and  Chicago^  Mih 
vnukee  A  St  Paul  Railway  Co,  v.  Hoyt.  It  was  then  generally  re- 
marked that  his  thought  was  as  dear,  his  grasp  as  vigorous,  his  diction 
as  lucid  as.it  had  ever  been.  Time  seemed  to  have  dealt  very  gently 
with  him,  and  there  seemed  no  reason  why  he  should  not  yet  enjoy  years 
of  activity  and  usefulness.  But  it  was  not  to  be.  Three  months  later 
the  end  came.  It  was  sudden  but  not  untimely.  Both  body  and  brain 
were  undoubtedly  weary  after  a  long,  eventful,  and  busy  life.  His 
tasks  were  finished;  his  work  done;  the  record  was  made  up;  the  book 
closed*  ''Grod's  finger  touched  him,  and  he  slept" 
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DEATH  OF  MOSES  M.  STRONG. 
Fhilo  A.  Orton,  Esquire,  addressed  the  court  as  follows: 

May  it  please  Tour  Honors. — The  painful  duty  has  been  assigned  to 
me,  as  a  member  of  the  bar  of  the  Fifth  circuit,  of  announcing  to  this 
•court  and  the  bar,  the  death  of  the  Honorable  Moses  M.  Strong,  of  the 
city  of  Mineral  Point,  one  of  the  oldest,  ablest,  and  most  respected  citi- 
ssens  and  lawyers  of  the  state. 

On  the  29th  day  of  January,  1895,  at  a  meeting  of  the  bar,  held  in 
the  city  of  Darlington,  the  following  memorial  of  the  life  and  charac- 
ter of  the  deceased,  was  unanimously  adopted,  and  a  committee,  con- 
sisting of  the  Honorable  W.  E.  Carter,  the  Honorable  Calvert  Spensley, 
and  myself,  was  directed  to  present  the  same  to  this  court,  with  the 
request  in  their  behalf  that  the  same  be  properly  entered  and  recorded 
here. 

With  your  Honors'  permission  I  will  now  read  the  memorial, 
e 
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Memorial  of  the  Bar  of  the  Fifth  Circuit 

The  Honorable  Moses  M.  Strong,  our  professional  brother,  and  the 
senior  of  us  aU  in  years  and  in  professional  life,  died  after  a  short  illness 
upon  the  20th  day  of  July,  1804,  in  the  city  of  Mineral  Point,  his  home 
for  fifty-eight  year& 

The  following  brief  and  imperfect  memorial  of  his  life  and  character 
is  herewith  presented  by  the  committee  appointed  for  that  purpose: 

Moses  M.  Strong  was  bom  in  Rutland,  Vermont,  May  20t)i,  1810,  and 
graduated  from  Dartmouth  CJoUege  in  1829,  and  was  admitted  to  the 
bar  in  Connecticut  a  few  years  later.  In  1836  he  was  engaged  by  Gov- 
ernor Hubbard  and  others  to  invest  large  sums  of  money  in  govern- 
ment lands,  and  for  that  purpose  he  went  directly  to  Mineral  Pointy 
Wisconsin,  and  upon  his  arrival  there  he  opened  a  law  and  land  office,, 
and  from  that  time  that  place  was  his  home.  In  1887  he  was  appointed 
government  surveyor  of  lands  west  of  the  Mississippi,  and  in  1888  he 
was  appointed  United  States  attorney  for  the  territory  of  Wisconsin* 
He  was  a  member  of  the  legislative  council  in  1842  and  1843,  and  wa» 
president  of  that  body.  He  was  a  member  of  the  assembly  in  1850,  and 
was  speaker  of  that  body.  He  was  a  delegate  to  the  constitutional  con- 
vention  in  1846,  and  a  member  of  the  assembly  in  1857. 

In  1852  he  came  to  be  largely  interested  and  acted  in  promoting  the 
railroad  interests  of  the  state,  and  for  several  years  he  was  not  in  the 
actual  practice  of  his  profession  of  law.  He  returned,  however,  to  his 
profession,  and  for  more  than  thirty  years  he  devoted  most  of  his  time 
to  the  practice  of  it 

At  the  organization  of  the  State  Bar  Association,  in  1878,  he  was 
elected  its  president,  which  office  he  held  until  a  short  time  prior  to  hi? 
death,  when  he  resigned  it. 

He  has  been  president  of  the  bar  association  of  the  Fifth  judicial 
circuit  during  the  entire  professional  lives  of  all  of  us. 

In  1885  he  was  appointed  a  member  of  the  State  Board  of  Law  Ex- 
aminers, and  he  held  the  position  until  his  death,  and  in  the  inter- 
vals, when  business  and  professional  duties  did  not  interfere,  he  wrote 
the  history  of  Wisconsin  in  its  territorial  days.  The  appreciation  of 
this  work  may  be  seen  in  the  fact  that  the  legislature  ordered  an 
edition  of  the  same  for  distribution  among  the  public  schools  of  the 
state. 

He  was  a  lawyer  of  great  ability.  His  mind  was  strong,  logical, 
and  analytical.  His  early  training  in  the  law  was  thorough,  and  his 
knowledge  of  the  fundamental  principles  of  our  jurisprudence  was 
exhaustive.  As  an  advocate  he  had  few  superiors.  Some  of  his  suc- 
cesses in  legal  advocacy,  though  best  known  to  the  generation  to  which 
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he  belonged,  are  historic;  and  we  have  all  heard  him  and  admired  his 
skill  and  power  in  presenting  the  cause  of  his  client  His  practice  was 
not  a  general  practice.  The  infinite  details  of  such  a  practice  would 
have  been  irksome  and  unendurable  to  him.  His  cases  were  few  and 
important.  If  not  in  themselves,  his  employment  in  them  made  them 
sa  As  a  lawyer  he  was  fair  and  honorable  with  Ms  opponent,  but 
asked  and  granted  few  favora  Legal  controversy,  with  him,  was  real 
warfare  and  not  sham  battling,  and  like  a  successful  general  he  knew 
and  fully  appreciated  his  enemy's  position  and  strength. 

He  possessed  great  independence,  and  was  very  persistent.  His 
greatest  failing  in  life  was  his  inability  to  work  in  concert  with  others. 
He  saw  his  object  with  great  clearness,  and  put  forth  great  power  and 
tact  in  its  accomplishment,  but  in  associating  himself  with  others,  so 
as  to  secure  the  effect  of  combined  efforts,  he  was  not  successful 

He  pretended  nothing  he  was  not  In  his  politics  there  was  no 
trace  of  the  demagogue,  in  his  profession  he  was  no  pretender,  and  in 
religion  no  hypocrite.  He  promised  carefully,  and  performed  promptly 
and  punctiliously.  Socially  he  was  naturally  reserved  and  exclusive, 
bat  with  his  professional  associates  he  was  genial  and  a  most  pleasant 
c(Hx^)anion.  He  was  not  an  orator  in  the  highest  sense,  yet  he  was  a  most 
forcible  and  convincing  speaker.  His  close  reasoning  and  clear  logical 
statement  of  facts,  with  great  suavity  and  tact,  won  him  honors  at  the 
bar  and  at  the  hustings  which  will  be  lasting.  He  was  not  only  quali- 
fied for,  but  would  have  adorned,  the  bench,  and  would  have  filled 
meet  creditably  any  political  position.  But  he  fought  his  legal,  polit- 
ical, and  personal  battles  without  fear  and  without  the  thought  of  con- 
sequences to  himself.  This  fearlessness  made  him  enemies  as  well  as 
friends,  and  destroyed,  in  a  measure,  his  availability  for  official  prefer- 
ment, while  his  independence  and  marked  delicacy  in  seeking  his  own 
personal  advancement  tended  largely  to  close  to  him  the  avenues  of 
official  distinction. 

One  of  his  strongest  characteristics  was  the  fact  that  success  never 
greatly  elated,  or  defeat  depressed  him.  This  was  in  consequence  of 
his  entire  freedom  from  prejudice.  He  took  in  the  whole  situation 
candidly  and  philosophically,  and  if  the  result  disappointed  him  he  at 
onoe  adapted  himself  to  the  new  condition  without  rancor  or  revenge- 
ful purpose.  He  was  never  on  the  heights  or  in  the  deptlis.  He  was 
without  vanity,  the  result  of  undue  exaltation,  and  without  vindictive- 
ness^  the  outcome  sometimes  of  undue  depression. 

The  dignified  reserve  which  marked  and  defined  his  social  relations 
belonged  by  natural  right  to  this  trait  of  character  of  which  we  speak. 
They  are  ever  found  together,  but  not  without  sympathy  and  courtesy 
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when  the  heart  is  reached.  The  one  who  could  by  some  right  enter  the 
chambers  of  his  mind,  found  therein  the  warm  sympathy,  the  ready 
help,  the  charity  in  his  need,  which  others,  differently  constituted,  waste 
in  superficial  and  demonstrative  friendships  upon  a  thoughtless  world. 

There  was  an  absence  of  display  in  his  benevolence  and  kindly  as- 
sistance to  others,  a  concealing  of  self  m  the  grandeur  of  the  act  This 
is  a  kind  of  reserve  which  we  all  love,  and  it  relieves  Mr.  Strong  from 
the  suspicion  of  selfish  indifference  to  others.  This  conservative  ele- 
ment in  his  character  explains  his  political  bias.  Without  saying  that 
he  was  right  in  his  interpretations,  yet  we  know  that  he  looked  upon 
the  Dem.ocratic  party  as  occupying  this  middle  ground  through  which 
he  ever  walked,  and  although  his  father  and  relations  were  Whigs,  ho 
cut  loose  from  those  associations  and  joined  the  Democratic  party,  and 
the  characteristics  which  have  so  ruled  his  life  kept  him  not  only 
strong  in  his  political  faith,  but  free  from  extremes  in  feeling  and 
policy. 

He  was  not  a  success  as  a  politician.  He  belonged  to  the  old  school, 
believed  in  the  intelligence  of  the  x>eople  and  in  frequent  recurrence 
to,  and  a  clear  understanding  of,  the  principles  of  our  government  and 
their  application  to  our  political  affairs. 

In  this  way  we  would  interpret  his  religious  life  and  bias.  The  Epis- 
copal church,  to  his  mind,  occupied  the  middle  ground  of  his  devotion. 
Early  in  life  he  organized  an  Episcopal  church  in  Vermont,  and  when 
he  came  to  Mineral  Point  he  was  with  the  first  in  organizing  the  Trin- 
ity parish,  of  which  he  became  a  member  and  a  vestrjrman.  For  many 
years  he  was  the  parish  delegate  to  the  diocesan  convention,  and  at  the 
last  one.  he  attended  just  before  his  death  he  was  appointed  chancellor, 
and  of  this  honor  he  told  the  bishop  that  he  regarded  it  among  the 
very  first  he  had  ever  received.  This  speech  would  indicate  his  devotion 
to  the  church  and  his  interest  in  diocesan  matter& 

There  are  other  traits  of  which  we  could  speak  if  the  occasion  af- 
forded the  latitude.  His  generous  support  of  his  church  and  her  chari- 
ties, his  uniform  integrity  and  fair  dealing,  his  independence  of  char- 
acter and  self-reliance,  all  should  have  more  than  a  passing  notice,  but 
they  have  entered  into  the  history  of  the  parish  which  he  served  so 
long  and  well,  and  into  the  history  of  the  town  where  he  had  his  home 
for  more  than  half  a  century,  and  into  the  history  of  the  state,  and  so 
we  need  not  dwell  upon  them.  They  are  well  known  and  by  them  his 
memory  will  live. 

The  end  was  fitting  the  life  and  character.  No  idle  years — no  slow, 
mortal  decay.  A  few  days  sickness  from  heart  trouble,  which  came 
almost  without  warning  and  pain,-^  then  the  rest  and  peace  of  death, — 
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and  the  familiar  face  and  figure  of  Moees  H  Strong,  which  thonsands 
for  years  have  been  accustomed  to  see,  was  missed  in  his  haunts  of  life. 

'*The  death-chanffe  comes. 
Death's  another  life.    We  bow  our  heads 
At  going  out,  we  think,  and  enter  straight 
Another  golden  chamber  of  the  Kind's, 
Larger  tlum  this  we  leave,  and  loveher.** 

In  addition  to  the  memorial  so  adopted  by  the  bar,  I  trust  I  shall  be 
pardoned  in  making  a,,  few  remarks,  expressive  more  particularly  of 
my  own  estimate  of  the  cliaracter  of  the  deceased  and  of  his  eminent 
services  at  the  bar  and  as  a  citizen. 

The  death  of  the  Honorable  Moses  M.  Strong  is  the  severance  of  one 
of  the  very  last  ties  binding  the  present  with  that  past  which,  counted 
in  years,  is  but  a  short  period,  but  when  measured  by  the  progress  of 
events  is  very  great 

He  came  to  Wisconsin  one  of  its  earliest  pioneers,  and  the  period  of 
his  residence  in  the  state,  though  only  fifty-eight  years,  spans  the  period 
of  the  growth  of  the  state  from  a  wilderness  to  a  grand  commonwealth 
with  nearly  2,000,000  population,  dotted  over  with  universities,  colleges, 
and  public  schools,  benevolent  institutions  eflfectually  relieving  suffer- 
ing  and  misfortune  in  every  form,  public  works,  and  facilities  for  in- 
ternal and  interstate  commerce  hardly  excelled  upon  the  continent. 

The  spectacle  of  a  state  grown  from  nothing  to  the  Wisconsin  of 
tOKlay  during  the  active  period  of  one  life,  was  reserved  for  this  gen* 
eration.  This  wonderful  growth  has  been  made  possible  by  the  trans- 
formation of  steam  and  electricity  into  power,  and  the  numerous  inven- 
tions which  have  immensely  increaoed  the  productive  capacity  of  man. 
The  most  important  agency  in  this  rapid  evolution  has  been  the  cor- 
porate consolidation  of  individual  capital  and  energy  into  mighty  and 
irresistible  aggpre^tions  of  power,  systematized  and  indomitable,  by 
which  our  forests  have  been  felled,  our  mines  have  given  up  their 
wealth,  cities  have  been  built,  railroads  and  every  appliance  necessary 
for  the  public  good  or  convenience  have  come  into  existence,  the  indi- 
vidual member  of  society  hardly  knowing  how. 

But  the  universal  law  of  compensation  has  been  present  in  this 
change  from  individual  to  consolidated  eflfort 

We  have  paid  a  penalty  for  the  increased  facilities  of  living  and 
growing  which  consolidation  has  brought  us.  Tliis  penalty  is  the  entire 
disappearance  and  loss  of  that  individualism  and  personality  which 
was  a  characteristic  of  American  citizenship  from  the  first  settlement 
of  the  American  colonies,  and  which  became  more  pronounced  in  con- 
sequence of  our  independent  national  existence.  Individual  personal- 
ity, as  it  existed  in  the  United  States  during  the  sixty  years  imme- 
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diately  succeeding  the  Declaration  of  Independence,  is  a  thing  of  the 
past  There  are  now  no  leaders  of  the  people,  for  the  people  will  not 
follow.  There  are  now  no  members  of  any  of  the  professions  who  are 
granted  immunity  from  criticism  and  conceded  to  be  in  point  of  attain- 
ments beyond  the  reach  of  their  fellows.  The  day  when  political  par- 
ties were  constituted  of  the  followin*^  of  a  single  man,  though  a  states- 
man, is  past.  Every  man  is  now  a  dogmatist,  having  decided  opinions 
of  his  own  and  believing  them  most  implicitly;  so  that  the  great  man 
Of  this  era  of  intellectual  development  may  not  seek  to  lead  the  people, 
but  must  be  satisfied  to  correctly  estimate  the  trend  of  public  senti- 
ment upon  questions  affecting  the  public  weal,  and  move  along  with  it. 
The  great  men  of  the  past  were  leaders  of  the  people.  They  announced 
their  principles  and  invited  the  people  to  follow  their  leadership,  which 
they  did  most  loyally  and  with  enthusiasm.  The  greatness  of  today 
consists  in  correctly  estimating  the  consensus  of  public  sentiment  upon 
public  Questions,  and  in  stating  plausibly  the  arguments  favoring  their 
support 

Moses  M.  Strong  was  cast  in  the  mold  of,  and  until  his  character  was 
thoroughly  formed  associated  with^  the  old  school  of  independent 
thought  and  personal  leadership,  and  so  pronounced  were  these  qual- 
ities of  his  mind  that  he  could  never  be  brought  to  contemplate  the  great 
change  in  his  environment  and  which  made  subserviency  to  the  pub- 
lic the  test  of  intellectual  supremacy,  rather  than  success  in  procuring  a 
personal  following.  He  saw  the  coming  change  and  the  influences  at 
work  which  were  to  deprive  him  of  the  full  measure  of  success  which 
was  his  birthright  and  for  which  his  education  and  early  training  had 
thoroughly  fitted  him,  and  he  reprobated  if  he  did  not  despise  what  he 
regarded  as  subserviency  to  popular  clamor.  He  was  thus  in  a  sense 
left  without  a  following,  but  he  retained  with  undaunted  spirit  the 
dignity  and  independence  with  which  he  w^as  so  richly  endowed. 

His  life  from  our  standpoint  is  not  unlike  the  grand  and  lasting  pro- 
ductions of  past  civilizations,  which  have  survived  their  builders,  and 
upon  which  we  look  with  wonder  and  admiration  and  even  veneration. 

He  was  a  great  intellectual  power,  wrapped  up  in  a  personality  as 
positively  and  completely  his  own  as  his  physical  f eatui*e8.  This  power 
was  supplemented  by  the  most  untiring  energy,  which  made  no  under- 
taking, however  involved  or  difficult,  seem  to  him  impossible  of  attain- 
ment The  only  condition  he  imposed  was  that  of  being  himself  the 
master  in  command.  He  could  not  work  after  another's  modeL  He 
must  lead,  he  could  not  follow.  This  apparent  imperiousness  was  his 
by  nature  and  was  inseparable  from  him,  and  was  not  acquired  of  his 
own  volition.  In  the  realm  of  mind  he  was  a  king  and,  if  without  sub- 
jects or  even  a  throne,  he  lived  and  died  true  to  his  royal  instincts. 
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He  had  in  a  marked  degree  one  quality  of  mind  to  which  I  must 
Allude.  He  gave  the  most  painstaking  attention  to  the  details  of  what- 
ever engaged  his  attention,  not  with  the  eflfect  to  weaken  his  power  in 
^advancing  his  general  purpose,  as  is  sometimes  the  case,  hut  rather  to 
realize  at  every  minor  iK>int  the  fullest  advantage  and  greatest  secu- 
rity, thereby  strengthening  the  main  position. 

His  life  was  not  a  failure.  It  was  in  many  respects  a  grand  success. 
Few  influenced  to  a  greater  extent  than  he  the  early  history  of  this 
state.  Few  lawyers  at  the  bar  have  attained  the  reputation  for  elo- 
quent advocacy  and  profound  legal  learning,  so  well  earned,  and  which 
will  be  as  lasting  as  his,  and  much  of  his  active  life  was  spent  in  the 
development  of  vast  business  interests  outside  of  his  professional  work. 
It  must  be  admitted,  however,  that  he  failed  in  attaining  the  complete 
and  generous  measure  of  success  for  which  nature  fitted  him  and  which 
was  his  early  ambition.  It  is  also  true  that  such  failure  was  largely 
the  result  of  the  dignified  independence  of  his  nature,  which  suffered 
disappointment  rather  than  sacrifice  personal  convictions  of  right  and 
propriety,  and  which  iUy  fitted  him  to  adapt  himself  to  the  radical  and 
tapid  changes  which  he  witnessed  in  the  advance  and  development  of 
his  state  and  nation. 

William  F.  Vilas,  Esquire,  then  spoke  as  follows : 

May  it  please  Tour  Honors, — I  have  been  requested  by  the  bar  of 
the  Southwestern  circuit  to  add  some  remarks  in  connection  with 
their  formal  announcement  of  the  death  of  Hoses  H.  Strong;  and  I 
serve  their  wish,  albeit  sadly «  yet  with  a  certain  gratification;  for, 
though  near  a  generation  divided  us  in  birth,  yet,  since  soon  aft«r  my 
professional  life  began,  during  these  now  many  years,  he  bestowed 
on  me  his  constant  friendsliip  and  esteem;  and  the  tribute  of  the  heart 
t  may  thus  at  least  acknowledge,  though  I  can  neither  discharge  it  nor 
suitably  utter  all  the  profession  in  the  state  would  have  said  of  him. 

Your  Honors,  the  scene  at  your  bar  to-day  has  been  an  impressive 
one.  The  most  light-hearted  and  care-free  of  youth  could  not  have 
listened  here  without  grave  sensibility;  to  us,  of  the  generation  pre-ss- 
ing  after  these  departed  brethren,  it  has  been  solemn  with  monition! 

Orton,  Sloan,  Cart,  Strong!  As  we  recall  their  long  and  active 
prominence  in  the  public  and  business  affairs  of  this  people  since  the 
Inrth  of  our  commonwealth,  the  confidence  they  enjoyed  as  pillars  of 
our  social  order,  and  look  about  us  for  the  compeers  of  their  day  of 
labor,  how  completely  does  their  departure  seem  to  remove  the  shelter- 
ing alignment  between  our  generation  and  the  *'last  enemy,"  how  lay 
bare  and  open  the  short  pathway  to  the  world  of  mystery  it  will  soon 
be  ours  to  enter! 
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Where  remain  to  us  from  the  brilliant  galaxy  of  Wisoonsin's  earlj 
bar,  four  others  so  typical  of  its  originality  and  strength,  who  recall  so 
vividly  its  charming  interest? 

One,  indeed,  their  contemporary  and  friend,  we  have  with  us,  encircled 
with  the  crown  of  imiversal  public  respect  and  gratitude  for  near  forty 
years  of  valuable  service  on  this  bench.  And  as  we  turn  on  him  today 
the  look  of  affectionate  tenderness,  surmounting  remembrance  of  his 
distinguished  usefulness,  every  breast  stirs  deeply  with  the  wish  that 
long  may  he  yet  remain  with  us  in  unclouded  enjoyment  of  the  peace- 
ful years  of  his  dignified  and  honored  age. 

What  a  wondrous  era  of  splendor  in  human  progress  it  has  been  the 
lot  of  these  contemporaries  to  see,  to  aid,  to  share!  The  Nineteenth 
century, —  the  most  brilliant  cycle  of  recorded  time, —  has  been  their 
field,  has  inwrought  their  lives  •with  the  web  of  its  history.  Their 
courses  began  amid  its  early  years;  tbey  have  seen  it  decline  towards 
its  close.  They  have  measured  its  momentous  events,  its  marvellous 
seizure  of  Nature's  powers,  its  wondrous  revelation  of  the  truth  of  ages 
past,  its  prophetic  light  on  the  destiny  of  man.  One  might  with  keen 
interest  recall  the  story  of  their  time,  go  back  to  their  beginnings,  and 
with  patient  attention  accompany  their  intelligent  minds  in  successive- 
acceptance  and  comprehension  of  the  steps  of  discovery,  deduction,, 
and  invention,  which,  even  while  they  saw,  have  wrought  such  meta- 
morphosis in  the  attitude  and  happiness  of  humanity.  I  purpose,  how- 
ever, no  trespass  on  the  necessary  limits  of  this  observance.  It  was 
their  professional  character  and  services  which  award  to  their  memo- 
ries the  special  attention  of  this  court,  in  accordance  with  the  cherished 
usage  that  grants  me  privilege  to  utter  these  words  in  their  remem- 
brance. 

But  I  crave  indulgence,  even  after  all  that  has  been  so  excellently 
said,  to  add  a  word  of  personal  tribute  to  the  honored  memory  of  them 
whose  loss  has  been  already  announced,  as  well  as  of  him  in  respect  to 
whom  a  special  duty  falls  to  me.  I  have  known  tliem  all  from  my  boy- 
liood,  and  with  all  have  since  been  associated  in  professional  tasks  and 
joined  in  friendship. 

The  late  Chief  Justice  was  the  judge  of  this  circuit  when  I  came  tO' 
the  bar,  and  before  him  my  fledgling  efforts  were  put  forth.  Deeply 
and  tenderly  now,  as  "  many  a  time  and  oft,"  I  recall  the  gracious  kind- 
ness with  which  he  tolerated  my  crude  beginnings,  and,  with  justice 
not  less  than  considerate  sympathy,  guided  the  righteous  cause  to  a 
righteous  success.  Himself  long  triumphant  in  the  struggles  of  the 
bar,  and  well  tried  in  practice  among  that  older  generation  whose 
struggles  were  often  merciless  as  fierce,  it  is  a  testimony  to  the  nobility 
of  his  heart  that  he  never  rejoiced  in  triumph  over  an  unequal  antago- 
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nist;  and  especially  to  the  young  lawyer,  whose  feeble  attempts  might 
well  provoke  a  smile  from  his  power,  he  was  ever  gentle,  considerate, 
and  kind.  Let  blessing  rest  on  his  memory  for  it!  He  shall  never 
want  that  prayer  while  I  hold  remembrance. 

Nor,  though  I  purpose  no  account  of  his  powers,  can  I  withhold  my 
recollection  of  the  matchless  eloquence  which,  in  his  happiest  moods 
before  the  panel,  I  have  never  heard  surpassed.  ^ 

All  genuine  orators  are,  I  suppose,  unequal,  as  occasions  vary  in  de- 
mand and  moods  in  responsiveness.  But  of  him  I  can  truly  say  that 
the  intellectual  and  emotional  delight  with  which  I  have  listened,  rapt,, 
ravished,  and  swept  away  by  his  thrilling  energy,  suiting  **  the  action 
to  the  word,  the  word  to  the  action,**  I  treasure  the  memory  of  to  this 
hour. 

Great  occasions  have  sometimes  pro£Fered  opportunities  to  orators 
worthy  of  them,  and  their  masterpieces  are  prizes  among  men.  The 
occasions  tendered  Orton  were  not  historic,  and,  as  with  most  of  his 
profession,  his  fame  must  rest  mainly  in  tradition.  I  wish  I  might  add 
to  its  duration  by  this  testimony. 

Perhaps  no  one  could  be  found  more  strongly  to  contrast  with  the 
mercurial,  emotional,  nervous,  and  passionate  energy  of  Orton  than 
that  nmssive  and  powerful  lawyer  we  lament  with  him  now,  whose 
professional  greatness  has  always  seemed  to  me  far  beyond  its  measure 
in  the  common  world,  John  W.  Gary.  Unostentatious,  unpretending,, 
without  one  single  art  to  win  attention  or  applause,  he  stands  to  me  an 
ideal  of  sturdy,  masterful,  crushing  intellectual  power  in  the  law. 
Like  the  mills  of  the  gods,  he  ground  slowly,  but  he  ground  exceeding 
fine.  When  some  great  cause  roused  him  to  a  full  exertion  and,  sum- 
moning his  forces,  he  bent  himself  to  its  analysis  and  exposition  with 
the  untiring  constancy  of  which  he  was  capable,  I  believe  no  advocate,, 
whatever  his  gifts,  could  put  him  down  before  a  court  which  recog- 
nized address  to  intellect  as  superior  to  the  appeal  to  feeling.  Amid 
all  the  brilliant  achievements  of  the  profession  in  this  country,  notable 
and  admired  as  so  many  have  been,  I  doubt  if  any  should  be  ranked 
more  able  in  conduct,  more  complete  in  victory,  more  richly  fruitful 
to  interests  intrusted,  than  his  preservation  to  his  clients  of  the  orig- 
inal properties  of  what  is  now  the  great  Chicago,  Milwaukee  &  St  Paul 
system  of  railroads,  by  his  successful  arg^ument  of  eighteen  consecu- 
tive cases,  charged  with  varied  and  interesting  questions,  in  contin- 
uous hearing  before  the  supreme  court  of  the  United  States,  with  re- 
sulting judgment  in  his  favor  in  every  one.  He  was  matched  against 
the  learned  and  brilliant  Carpenter,  whom  none  could  overthrow  by 
any  mere  art  or  skill,  and  the  contest  was  desperate.  Cary's  triumph 
was  one  which  only  a  great  lawyer  could  have  won,  equal  in  powers 
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of  mind  to  the  greatness  of  his  cause.  Much  more  I  would  gladly  add 
were  it  needful,  to  set  forth  in  clear  remembrance  the  excellence  of 
that  calm,  massive,  steadfast  character,  never  moved  from  its  fidelity 
to  every  day  duty  of  life  by  any  trial,  by  storm  or  tempest,  by  tempta- 
tion or  by  fear.  From  my  earliest  boyhood  I  knew  him  as  my  father's 
friend,  as,  in  my  maturer  years,  I  rejoiced  in  him  as  mine;  and  with 
the  respect  and  honor  which  his  qualities  command  in  revered  remem- 
brance, I  would  lay  on  his  grave  the  sweetest  flower  of  tender  regard. 

Little  as  my  voice  can  add,  I  still  must  join  it  to  the  tones  which 
eome  from  every  heart  among  all  who  knew  the  amiable,  gentle,  clear- 
minded,  just,  and  excellent  Judge  Sloan.  Not  aggressive  in  nature,  he 
was  unusually  keen  and  true  in  perception,  and  neither  falsehood  nor 
injustice  stood  any  chance  before  his  calm,  vigorous  intellect.  I  shall 
never  forget  the  masterful  dexterity  and  brilliancy  with  which,  in  a 
trial  when  we  were  associated,  he  stripped  by  his  cross-examination 
the  cover  from  a  false  witness  whose  testimony  in  chief  had  a  danger- 
ous seeming  strength,  and  sent  him  from  the  stand  exi)06ed,  cowed, 
and  shame-stricken.  It  was  an  ideal  picture  of  a  just  and  clear  intel- 
lect unmasking  the  cunning  craft  of  falsehood  at  the  bar  of  Jvstice. 

But  admirable  as  he  was  at  the  bar,  his  true  field  of  professional 
labor  was  on  the  bench.  His  adaptation  to  its  duties,  in  nature,  char- 
acter, intellect,  was, — subject,  of  course,  to  human  limitations, — well 
nigh  perfect  The  testimony  of  his  bar  today  is  one  which  will  find 
long  endurance  in  the  memory  of  profession  and  people  whom  he  served 
jto  welL  It  is  no  invidious  comparison  to  say  the  undoubted  truth,  that 
no  circuit  judge  in  Wisconsin  has  ever  secured  a  profounder  respect,  a 
more  affectionate  regard,  or  higher  confidence  in  the  uprightness  and 
wisdom  of  his  judgments. 

He  crowned  his  life  by  his  judicial  career,  and  no  monument  could 
be  desired  by  his  most  ardent  lover  more  honorable  to  his  name  than 
enduring  remembrance  of  the  esteem  and  love  in  which  it  intrenched 
him. 

Of  these  contemporaries  whom  we  mourn  to  day,  Moses  M.  Strong 
was  the  senior  in  age  and  the  first  by  many  years  to  take  up  bis  resi- 
dence in  Wisconsin. 

The  accompanying  memorial  of  the  bar  of  his  circuit  sets  forth  in 
detail  his  public  services  as  a  government  surveyor,  attorney  of  the 
United  States,  member  and  president  of  the  legislative  council,  and 
delegate  to  the  constitutional  convention,  during  territorial  times; 
and  as  twice  a  member  of  the  assembly  and  once  its  speaker,  after  the 
admission  of  the  state.  In  these  posts  of  service  he  increased  his  rep- 
utation for  ability,  learning,  and  capacity.  Except,  however,  as  the 
president  of  the  board  of  examiners  of  candidates  for  admission  to 
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the  bar,  to  which  this  court  appointed  him  in  1885,  and  which  he  held 
until  his  death,  he  rendered  no  other  public  serWce.  He  turned  aside 
from  professional  work  in  1852  to  engage  in  the  promotion  of  railroad 
construction.  It  was  a  mistake.  He  became  entangled  with  the  schem- 
ers who  procured  the  land-grant  legislation  of  1856,  and  their  exposure 
and  overthrow  so  far  affected  him  that  he  withdrew  thenceforward, 
not  only  from  pursuit  of  railroad  enterprises,  but  from  active  participa- 
tion in  public  affairs,  and  devoted  the  residue  of  life  to  a  moderate  pro- 
fessional practice  and  to  literary  studies. 

Thus  it  is  seen  that  since  his  days  of  special  activity,  since  he  passed 
beyond  the  period  of  mid-manhood  and  turned  his  half  century  of 
years,  more  than  a  full  generation  has  swept  by.  Meantime,  one  by 
one,  the  associates  of  his  day  of  brightest,  most  buoyant  powers  and 
activity  have  gone  before  him  to  the  land  whence  no  voice  returns  to 
man;  and  it  is  left  to  them  who  knew  him  not  in  his  best  estate  to 
record  his  memory.  This  infelicity  presses  heavily  on  me  now.  His 
hairs  were  whitening  when  first  I  saw  him,  and  the  portrait  my  mem- 
ory can  only  reproduce  is  of  an  aging,  self-watchful,  time-and-care- 
repressed  veteran,  in  whom  rose  but  the  suggestion  of  the  alert  vigor, 
the  vivacious  wit»  the  engaging  personal  charms  of  his  ambitious  and 
hope-blessed  prime.  The  character  impressed  upon  my  mind  is,  in- 
deed, that  of  a  very  strong  personality,  of  striking  individuality;  in 
many  respects  most  interesting  and  pleasing.  To  me,  he  was  always  a 
calm  man,  with  a  <dear  purpose  and  an  undisturbed  mind.  Religion 
and  phUoeophy  both  had  quieted  him,  and  the  wide  sweep  of  his  medi- 
tations had  removed  his  mind  not  only  beyond  the  reach  of  serious 
annoyance  from  the  petty  vexations  of  common  life,  but  had  hardened 
his  composure  to  the  easy  encounter  of  every  trial  A  natural  accom- 
paniment was  his  moderation  in  enjoyment  of  whatever  might  give 
ideasure.  Yet  the  merry  tale  has  come  to  us  of  his  wit  and  mirthful- 
ness  in  the  earlier  days  when  he  competed  with  the  brightest  among 
the  circle  of  choice  spirits  who  have  left  such  traditions  of  the  brill- 
iancy of  the  early  bar  of  Wisconsin.  In  those  halcyon  days  of  younger 
manhood,  he  was  ever  welcome  and  ever  potential,  in  court,  in  coun- 
cil, legislature,  or  convention,  wherever  men  love  to  witness  the  intel- 
lect's vocal  flashes,  to  hear  and  follow  sound,  discerning  guidance  in 
their  affaira 

And  throughout  all  his  days,  in  the  quiet  intercourse  with  friends, 
not  infrequently  the  scintillating  spark  was  struck  off  in  a  casual  way 
which  told  that  the  flint  was  still  there  whence  the  old  time  flashes 
came. 

It  is  not  an  easy  thing  to  ^set  forth  the  powers  and  character  of  a 
lawyer,  differentially.    The  forms  of  speech  are  trite  with  repetition. 
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and  the  differences  between  men,  often  requiring  the  nicest  discrimina- 
tion, are  commonly  more  obscured  than  drawn  by  memorial  word& 
Perhaps,  after  all,  it  is  not  so  much  to  be  deplored.  The  lawyer's  best 
fame  is  the  esteem  of  his  professional  brethren.  They  know  him,  and 
whether  the  knowledge  be  fully  told  or  not,  they  know  him  diflferen- 
tially.  The  public  commonly  do  not.  Of  necessity  they  judge  him  by 
the  show  he  makes,  by  what  he  does  in  the  open;  of  course,  a  super* 
ficial  judgment.  But  his  brethren  encounter  him  in  the  intellectual 
contest  for  position  often  testified  only  by  results.  Or  they  measure 
him  in  alliance  when  the  masterful  help  of  sound  counsel  points  the 
way  to  a  victory,  till  then  more  hoped-for  than  foreseen. 

And  it  is  the  best  tribute  to  Moses  M.  Strong's  memory  as  a  lawyer 
to  tell  the  esteem  and  veneration  in  which  the  bar  ever  carried  him. 
This  did  not  arise  from  a  busy  and  extensive  practice.  He  did  not 
seem  to  care  for  it,  and,  at  least  during  my  knowledge  of  him,  he  had 
but  little,  engaging  in  but  few  cases  at  a  time.  But  he  was  the  master 
of  them,  and  the  resources  of  his  thought  became  obvious  to  whoever 
consulted  with  him,  as  to  the  court  which  heard  his  exposition  of  their 
merits. 

His  early  training  for  the  bar  must  have  been  a  good  oua  His 
learning  in  the  law  was  not  great  in  the  sense  of  a  knowledge  of  the 
multitudinous  volumes  through  which  nowadays  lawyers  pursue  the 
vagaries  of  judges  in  the  myriad  decisions  which  the  profit-seeking 
booksellers  procure  to  be  printed  to  the  profession's  vexation.  His 
learning  was  of  the  basic  principles,  his  power  of  analysis  was  vigor- 
ous,  his  reasoning  clear,  and  thus  the  law  of  the  particular  case  was 
known  to  him  in  the  best  way,  as  the  product  of  reason  instead  of  a 
consequence  of  some  ipse  dixit  in  a  judicial  opinion. 

His  steadfastness  of  character,  of  which  I  shall  add  something 
further,  contributed  much,  also,  to  the  esteem  in  which  the  profession 
held  him.  No  class  of  men  recognize  or  respect  better  or  higher  than 
lawyers  the  quality  of  constancy  and  firmness.  It  was  t|ie  most 
marked  feature,  I  think,  of  Strong's  individuality;  and  it  contributed 
much  to  his  secure  possesion  of  professional  respect. 

His  urbanity  of  manners  was  a  winning  characteristic.  I  use  the 
term  in  a  true  sense,  as  meaning  a  most  desirable  tiling.  He  was  not 
ostentatious,  not  elf  usive,  not  seeking  to  win  or  please,  nor  superficially 
civiL  He  carried  himself  with  dignity,  but  there  was  always  the  air  of 
fair  consideration,  as  weU  as  of  personal  kindness  which  seemed  never 
to  be  broken  by  any  word  calculated  to  arouse  an  unpleasant  personal 
thought  in  his  interlocutor.  There  was  peculiar  charm  in  his  manner 
of  presiding  over  any  company  or  body,  especially  of  professional  asso- 
ciates   It  told  why,  when  in  the  olden  days  he  was  a  member  of  the 
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territorial  council,  he  was  president  of  it;  why,  when  first  in  the  legis- 
lative assembly  of  the  state,  he  was  chosen  speaker.  It  had  to  do» 
though  far  less  than  his  attainments,  character,  and  recognized  powers, 
with  his  continued  holding  of  like  places  in  professional  gatherings. 
And  I  may  well  sum  up  that  testimony  on  which  most  securely  I  place 
his  title  to  continuing  regard, —  the  esteem  of  his  profession, —  by  recit- 
ing from  this  memorial  of  his  brethren  of  the  circuit  he  lived  in,  **  He 
has  been  president  of  the  bar  association  of  the  Fifth  judicial  circuit 
during  the  entire  professional  lives  of  all  of  us,"  together  with  the  fact 
that  from  the  organization  of  the  State  Bar  Association  in  1878  until 
his  death  he  was  also  continuously  its  president.  To  these  assured  tes- 
timonies this  court  added  its  own  by  his  choice  upon  the  board  for  the 
examination  of  candidates  for  the  profession,  whence  death  removed  him. 

For  other  lacking  than  what  I  have  already  alluded  to,  I  cannot 
hope  now  to  portray  this  man  as  I,  not  less  than  others,  would  wish, 
even  were  time  more  freely  at  command.  Let  me  try  rather  to  make 
plainer  what  I  have  called  the  most  marked  feature  of  his  individual- 
ity, the  steadfastness  of  his  character;  for  the  man  may  oft  be  best 
known  by  the  clear  perception  of  such  a  single  characteristic 

Strong  never  seemed  to  me  to  be  obstinate,  repellant  of  argument, 
wanting  in  consideration  for  an  opponent's  views,  or  in  any  wise  dog- 
matic; but  always  entirely  the  reverse  of  all  these  in  mind,  as  he  surely 
was  in  manner.  He  was  gentle,  not  harsh,  in  thought;  reasonable,  not 
disputatious;  fair-minded,  not  self-opinionated.  He  read,  he  listened, 
studied,  and  reflected.  Yet  but  few  men  have  seemed  to  me  equal  to 
him  in  the  unfailing  constancy  of  his  opinions  and  his  attachments. 
Wherever  he  settled  the  one  or  the  other,  he  appeared  ever  after  to  re- 
main fixed.  He  abided  by  his  choice  in  men,  in  parties,  in  religion, 
after  he  had  once  deliberately  fixed  it,  as  bone  of  his  bone. 

In  1886  he  selected  his  residence  in  the  West;  and  never  left  that 
community  where  first  he  cast  his  lot 

In  politics  he  chose  the  faith  of  the  Democratic  party,  departing 
from  the  example  of  his  father  and  his  family,  and  there,  through  every 
vicissitude  and  in  every  adversity,—  and  it  had  abundant  measure  of 
that, —  he  maintained  the  firm  anchorage  of  his  belief  in  the  true 
course  of  his  countrymen  to  their  highest  welfare. 

In  religion  he  was  a  member  of  the  Church  of  England,  and,  as  in 
every  other  relation,  a  devot-ed  and  faithful  adherent  from  his  earliest 
acceptance  of  its  articles.  He  was  among  the  organizers  of  Trinity 
parish  in  Mineral  Point,  a  vestrsrman  in  its  government,  and  for  many 
years  its  delegate  to  the  diocesan  convention.  He  was  learned  in  the 
laws  and  customs  of  the  church,  and  took  delight  in  their  application, 
as  he  did  in  all  the  observances  prescribed  to  the  laity. 
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His  personal  relations  were  marked  by  the  same  spirit.  Never  ex- 
cessively demonstrative,  he  seemed  never  to  withdraw  his  preferences. 
Once  a  friend,  there  was  no  fear  of  a  cooling  attachment.  It  was  no 
fair-weather  fixture,  enduring  only  in  the  sunshine ;  the  gloom  of  misfort- 
une, the  storm  of  slander,  disturbed  him  only  as  they  stirred  his  sym- 
pathizing regard. 

In  all  the  later  years  of  his  life,  wlille  I  have  known  him,  this  sta- 
bility of  character  and  temperament  seemed  entrenched  in  his  religion 
and  fortified  by  philosophy;  there  was  no  accompanying  excitement  of 
spirit  or  manner.  And  this  calm  came  to  pervade  him,  and  I  think  vastly 
to  comfort  him,  in  whatever  disappointments  he  was  forced  to  endure 
in  the  afflictions  none  can  escape.  So  that  his  serenity  and  composure 
seemed  sometimes  remarkable  not  less  in  gratifications  than  calamities 

At  periods  in  his  later  years  contemplation  of  him  could  but  awaken 
sentiments  of  keen  sympathy  and  warm  admiration.  He  desired  deeply 
the  publication  of  his  history  of  Wisconsin  under  legislative  sanction; 
he  needed  it,  too.  Of  necessity,  he  personally  solicited  promotion  of 
this  object  from  legislators  and  from  friends.  It  was  a  trying  task  to 
the  veteran  octogenarian;  and  to  him  who  looked,  with  understanding 
of  the  ardor  of  his  desire  and  the  circumstances  of  his  need,  on  the 
whitened  locks  of  that  old  head,  to  see  it  never  bow  in  solicitation  be- 
neath the  dignity  of  his  manhood,  nor  bend  its  constant  serenity  through 
all  the  disappointments  which  preceded  his  eventual  success,  the  heart- 
felt prayer  could  but  spring  forth,  Lord  bless  him,  but  give  me,  too,  his 
constant  mind  I 

Your  Honors,  more  has  been  left  unsaid  than  spoken  which  presses 
on  the  mind  concerning  the  venerable  man  who  has  gone.  Something 
only  in  the  hope  to  revive  thought  and  fix  remembrance  of  the  good 
which  marked  him,  and  with  that  we  leave  him  to  his  rest.  Though 
full  of  years  and  blessed  with  a  gentle,  easy  exit  from  his  earthly  life, 
we  cannot  contemplate  his  loss  without  sadness.  His  career  began 
with  Wisconsin  as  a  territory  and  has  followed  all  its  history.  In 
every  year  which  has  passed  over  its  people,  with  whatever  of  trial, 
agitation,  or  of  happiness,  he  has  been  one  of  them,  sharing  the  vicissi- 
tudes, the  hopes,  the  pains,  and  joys  of  almost  sixty  years;  a  long  period 
in  a  new  and  changing  country.  On  a  sudden  he  drops,  the  scene  is 
closed,  and  with  him  go  a  fiood  of  memories;  images  of  the  stirring 
scenes  of  opening  civilisation,  pictures  of  ambition,  figures  of  the  gay, 
the  beautiful,  the  strong,  the  wise,  and  all  the  troop  of  hope  and  sor- 
row, disappear  and  are  blotted  out  from  earth. 

And  with  the  rushing  world  we  push  on  to  endless  repetition  of  the 
scene.  Well  may  we  pause  to  cast  back  the  look  of  kind  remembrance, 
to  give  the  lost  a  tear! 
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Mr.  Justice  Pinnet,  for  the  court,  said : 

The  inteUigence  of  the  death  of  Mr.  Strong  was  received  throughout 
the  state  with  feelings  of  deep  sensibility  and  regret.  Few  men  had 
been  more  widely  known  in  the  state  for  such  a  great  number  of  years. 
His  position  and  achievements  in  public  affairs  and  in  his  profession 
date  back  to  the  organization  of  social  and  civil  order,  and  had,  to  a 
great  extent,  become  traditional  At  the  time  of  bis  death  he  was  in 
the  eighty-fifth  year  of  his  age  and  had  lived  in  Wisconsin  so  long  and 
been  so  prominent  and  active  in  public  and  professional  life,  and  in 
varied  honorable  and  responsible  positions,  that  he  had  become  not  only 
venerable  in  years  but  was  honored  and  respected  for  all  he  had  accom- 
plished. He  had  a  marked  and  most  interesting  personality.  He  was, 
as  it  has  been  truly  said,  "  the  senior  of  aU  of  us  in  years  and  in  profes- 
sional life/*  and  had  been  established  in  practice  and  had  arg^ied  cases 
in  the  highest  court  of  his  native  state  as  early  as  January  Term,  1838, 
before  most  of  the  lawyers  and  judges  of  the  present  day  were  bom. 
He  came  here  in  1836,  before  the  courts  of  the  territory  were  organized, 
and  first  practiced  in  the  district  court  of  the  additional  district  of 
Michigan  which  then  embraced  in  its  limits  the  present  state  of  Wis- 
consin. He  was  a  pioneer  lawyer  and  a  pioneer  legislator  as  welL  It 
was  his  happy  fortune  to  assist,  in  an  important  degree,  in  founding 
and  shaping  the  policy  of  the  state  and  its  institutions  and  laws,  and 
'  he  was  prominent  as  one  of  the  builders  of  the  state.  He  exercised, 
by  reason  of  his  learning,  commanding  ability,  and  independence  of 
thought  and  cliaracter,  an  important  influence  on  the  men  and  measures 
of  his  time.  He  was  gifted  with  a  rare  appreciation  of  situations  and 
circumstances,  and  his  views  and  opinions  were  matured  and  settled 
while  most  others  hesitated  and  doubted.  After  having  been  often 
honored  with  important  trusts  ably  and  faithfully  performed,  it  wait 
his  fortune  to  survive  most,  if  not  all,  his  more  early  associates  He 
lived  to  see  the  territory  that  comprised  a  few  sparsely  peopled  settle- 
ments with  about  11,000  souls,  expand  into  a  rich,  powerful,  and  prosper- 
ous state  with  a  population  of  nearly  two  millions,  favored  with  abound- 
ing evidences  of  the  highest  and  best  modern  civilization.  It  was  his 
privilege  to  live  long  in  this  goodly  land  and  to  contemplate  and  re- 
joice in  the  development  and  prosperity  that  followed  the  early  and 
beneficent  efforts  of  himself  and  associates  in  the  establishment  here 
of  social  and  civil  order,  and  he  must  have  contemplated  in  his  later 
years  with  peculiar  satisfaction  and  pride  his  xMirticipation  in  the  stir- 
ring and  eventful  history  of  the  settlement  of  our  state. 

The  just  and  appreciative  memorial  presented  by  the  bar  is  so  com- 
plete and  so  entirely  in  accord  with  our  views  that  little  remains  to  be 


Ixxiv       SUPREME  COURT  OF  WISCONSIN.  [90 


Death  of  Moees  M.  Strong. 


said  that  would  be  appropriate  to  the  occasioiL  When  Hr.  Strong 
came  to  Wisconsin  he  had  been  thoroughly  educated  and  equipped,  and 
none  more  so,  for  the  successful  practice  of  his  profession,  and  he  had 
had  an  experience  of  some  years  at  the  bar  of  his  native  state.  His  legal 
education  was  very  thorough  and  had  been  completed  in  the  famous 
Litchfield  law  school,  a  nursery  of  many  great  lawyers  and  eminent 
jurists.  For  several  years  after  the  organization  of  the  state  govern- 
ment litigation  was  of  a  comparatively  unimportant  character,  and 
the  rewards  of  professional  labor  were  not  highly  remunerative.  It 
is  not  surprising  that  Mr.  Strong,  with  his  active,  vigorous  mind  fore- 
casting the  future  progress  and  growth  of  the  state,  perceived  in  rail- 
road and  other  enterprises  objects  calculated  to  withdraw  him,  for  the 
time  at  least,  from  his  chosen  profession,  and  to  which  he  devoted  his 
attention  for  many  years,  but  he  afterwards  regretted  that  he  had  not 
devoted  his  life  to  the  law.  Doubtless  the  highest  rewards  and  honors 
of  professional  skill  and  ability  were  within  his  reach.  The  court  has 
had  frequent  occasion  to  bear  testimony  to  his  ability  and  to  the 
breadth  and  accuracy  of  his  learning  as  a  lawyer,  to  his  clearness  of 
statement  and  the  logical  and  analytical  methods  of  his  arguments,  as 
well  as  the  firmness  of  mental  grasp  of  essential  points  and  the  direct- 
ness with  which  he  pursued  them.  We  recall  with  pleasure  the  valu- 
able services  he  rendered  in  recent  years  as  a  member  of  the  commis- 
sion that  revised  the  rules  of  practice  of  the  circuit  courts  and  framed 
rules  of  practice  for  the  county  courts,  as  well  as  his  important  labors 
as  chairman  of  the  commission  for  the  examination  of  applicants 
throughout  the  state  for  admission  to  the  bar.  He  was  one  of  the  fore- 
most of  successful  advocates  of  his  day,  particularly  in  important 
criminal  causes.  Upon  popular  subjects  he  was  a  powerful  and  effect- 
ive speaker  to  whom  no  one  could  listen  without  being  edified  and 
learning  something  fit  to  be  remembered.  He  retained  an  unusual  de- 
gree of  physical  strength  up  to  the  time  of  his  death,  and  his  mental 
vigor  continued  unimpaired.  For  a  period  of  fifty-eight  years  he  had 
been  before  the  public  in  active  life,  conspicuous  for  the  vigor  and 
clearness  of  his  convictions  and  for  the  fearless  and  resolute  manner 
in  which  he  adhered  to  them,  honored  for  his  services,  and  distin- 
guished for  his  ability,  learning  and  position  at  the  bar.  He  has  gone 
out  from  amongst  us  forever,  but  his  name  and  f^une  will  be  deservedly 
held  in  remembrance. 
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Dtjncak^  Kespondent,  vs.  Bodeokeb  and  another.  Appellants.     ;^^ 

February  Jg— March  6, 1895. 

Deed:  Construction:  Undivided  interest  in  tcall:  Easement:  Abandon' 
ment:  Party  vxUl:  Ijjectment  by  tenant  in  common, 

"L  A  lot  owner,  in  erecting  an  addition  to  his  building  thereon,  used 
the  south  wall  of  such  building  as  the  north  side  of  the  addition. 
Afterwards  he  conveyed  that  part  of  the  lot  on  which  the  addi- 
tion stood,  describing  it  in  the  deed  as  "  the  south  twenty-six  feet, 
more  or  less,"  of  the  lot;  ''also  the  undivided  one-half  of  the  wall 
on  the  line  on  the  north  side  of  the  above-described  premises.*' 
Hdd,  that  the  deed  created  an  easement  in  said  waU  for  the  sup- 
I)ort  of  the  building  conveyed  and  for  a  partition,  but  did  not  con- 
vey title  to  any  of  the  land  upon  which  such  wall  stood. 

2l  The  destruction  of  the  entire  building  by  fire,  and  the  erection  by 
the  grantee  of  a  new  building  on  a  different  foundation  within 
the  twentynsdx  feet  conveyed  to  him,  was  an  abandonment  of  the 
easement  and  extinguished  it,  especially  as  against  subsequent 
purchasers  of  the  remainder  of  the  lot  who  built  on  the  lines  of 
the  original  building  without  notice  of  any  such  easement. 

Z,  U  the  original  wall  became  a  party  waU  it  ceased  to  be  such  on  the 
destruction  of  the  building. 

4  Even  if  the  deed  conveying  an  undivided  half  of  the  wall  conveyed 
also  an  undivided  half  of  the  land  on  which  the  wall  stood,  the 
grantee  could  not»  after  the  destruction  of  the  building,  recover  in 
ejectment  his  share  of  such  land  in  severalty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 

county :  B.  G.  Sibbeoesb,  Circuit  Judge.    Seversed. 
Vol.  90— 1 
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This  is  an  action  of  ejectment.  The  premises  of  which 
recovery  is  sought  are  described  in  the  complaint  as  "  that 
part  of  the  west  one-half  (i)  of  lot  number  twelve  (12),  in 
block  number  fifteen  (15),  in  the  village  of  Wonewoc,  .  .  ^ 
lying  south  of  the  middle  line  of  a  stone  wall  running  east 
and  west  across  said  lot  as  the  same  was  on  the  26th  day 
of  February,  1885."  The  plaintiff  occupies  with  a  brick- 
veneered  building  aU  the  land  described  in  the  complaint^ 
except  a  few  inches  on  the  north  side,  which  are  occupied 
by  a  brick  building  owned  by  the  defendants.  So  the  con- 
troversy involves  the  title  and  right  of  posisession  to  only  a 
narrow  strip  of  land,  a  few  inches  in  breadth  at  most. 

One  O.  F.  Lee  formerly  owned  the  whole  of  the  west  half 
of  the  lot  described.  It  is  a  tract  sixty-six  feet  square.  He 
had  upon  it  a  wooden  building  twenty  feet  by  forty  feet. 
Later  he  erected  an  addition  to  that  building  on  its  south 
end,  twenty  feet  by  twenty-four  feet.  The  fourth  side  to 
that  addition  was  the  end  of  the  original  building.  There 
was  a  stone-wall  foundation  under  the  south  end  of  the  orig- 
inal building.  The  south  end  or  wall  of  the  superstructure 
overhung  the  stone  wall  about  half  its  thickness.  This  wall 
of  the  superstructure  was  the  partition  wall  between  the 
original  structure  and  the  addition.  It  was  of  wood,  lathed 
and  plastered,  and  about  seven  inches  thick.  Lee  sold  that 
part  of  the  lot  on  which  the  addition  stood  to  the  plaintiff. 
It  was  described  in  the  deed  as  "  the  south  twenty-six  (26) 
feet,  more  or  less,  of  the  west  half,"  etc.  "  Also  the  undi- 
vided one-half  of  the  wall  on  the  line  on  the  north  side  of 
the  above-described  premises."  Both  building  and  addition 
were  afterwards  destroyed  by  fire.  The  plaintiff  erected  a 
new  building,  of  which  the  north  waU  is  twenty-six  feet 
from  the  south  line  of  the  lot.  The  building  on  the  north 
side  stands  about  one  foot  south  of  the  original  stone  foun- 
dation. After  plaintiff's  new  building  had  been  erected, 
Lee  sold  the  remainder  of  his  lot  to  the  defendants,  who^ 
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bnilt  a  new  brick  building  npon  it.  The  south  wall  of  the 
new  building  is  built  substantially  upon  the  old  foundation. 
The  action  is  to  recover  one  half  of  the  land  upon  which 
that  foundation  stands. 

It  was  considered  by  the  trial  court  that  the  deed  of  Lee 
to  the  plaintiff  conveyed  to  him  the  land  up  to  the  center  of 
the  wall,  and  that  "  the  center  of  the  wooden  waU  is  the  one 
referred  to."  In  this  view  the  court  held  that  it  appeared 
that  the  defendants'  building  stood  three  inches  and  a  half 
upon  the  plaintiflPs  land,  and  directed  a  verdict  for  the  plaint- 
iff in  accordance  with  that  view.  That  view  seems  to  have 
been  acquiesced  in  by  the  plaintiff.  From  a  judgment  on 
that  verdict  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  F,  S,  Veeder  and 
H.  W.  Barney^  and  oral  argument  by  Mr,  Ba/mey. 

For  the  respondent  there  was  a  brief  by  James  A,  Stoney 
attorney,  and  G.  Stevens^  of  counsel,  and  oral  argument  by 
Mr.  Stone. 

J^EWMAN,  J.  The  deed  of  conveyance  from  Lee  to  the 
plaintiff,  as  explained  by  the  oral  testimony  showing  the  situ- 
ation, seems  to  have  been  intended  to  convey  to  the  plaintiff 
the  land  upon  which  the  addition  stood,  up  to  the  line  of 
the  original  building,  with  such  interest  in  the  south  wall  of 
the  original  building  as  was  necessary  for  the  support  of  the 
building  conveyed  to  the  plaintiff,  and  for  a  partition  wall 
between  the  two  possessions.  The  description,  "  the  south 
twenty-six  feet,  more  or  less,"  was  intended  to  describe  aU 
the  land  upon  which  the  addition  stood,  up  to  the  south  line 
of  the  original  building.  It  was  not  intended  to  include  any 
part  of  the  original  building  or  of  the  land  upon  which  it 
stood.  If  the  deed  had  been  altogether  silent  as  to  the  waU, 
it  is  probable  that  an  interest  in  the  waU  in  the  nature  of 
an  easement  for  the  support  of  the  building  conveyed  to  the 
plaintiff  and  for  a  partition  would  have  passed  to  the  plaint- 
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iff  as  an  incident  or  appurtenance  to  the  land  conveyed. 
DiU/nicm  v.  Hoffmcm^  38  Wis.  559 ;  Galloway  v.  Bonested^  65 
Wis.  79,  No  doubt  the  mention  of  the  wall  in  the  convey- 
ance was  of  something  additional  to  the  land  intended  to  be 
<;onveyed.  There  is  no  implied  easement  in  the  wall,  be- 
cause the  deed  expresses  the  interest  intended  to  be  con- 
veyed. The  deed  in  terms  conveys  the  undivided  one-half 
of  the  wall.  This,  construed  in  the  light  of  the  oral  testi- 
mony, was  intended  to  create  an  easement  in  the  wall  for 
the  support  of  his  building  and  for  a  partition,  and  not  to 
convey  a  title  in  the  ground  upon  which  the  wall  stood.  It 
differs  little,  if  at  all,  from  the  easement  which  the  law 
would  have  implied  in  the  absence  from  the  deed  of  that 
provision. 

The  destruction  of  the  entire  building  by  fire,  and  the 
erection  of  a  new  one  by  the  plaintiff  upon  an  entirely  dif- 
ferent foundation  waU,  was  an  abandonment  of  the  ease- 
ment and  extinguished  it.  Especially  as  against  the  defend- 
ants, who  bought  and  built  on  the  old  lines  without  notice 
of  any  claim  of  plaintiff  of  interest  in  the  old  foundation, 
would  the  plaintiff  be  estopped  to  claim  an  easement  in  the 
old  wall.  JSing  v.  Mv/rphy^  140  Mass.  254 ;  Eddy  v.  Chace^ 
140  Mass.  471 ;  WhU^a  Bamk  v.  NichoU,  64  K  T.  65 ;  Washb. 
Easem.  (4th  ed.),  707;  6  Am.  &  Eng.  Ency.  of  Law,  146-149, 
and  cases  cited  in  note  2,  p.  147. 

It  was  urged  in  argument  that  this  was  Uke  a  party  walL 
In  that  case  it  would  cease  to  be  a  party  wall  upon  destruc- 
tion of  the  building.  The  easement  ceases  with  the  cessation 
of  the  reason  which  called  it  into  existence.  Hea/rtt  'o.  Kruger^ 
121  K  Y.  386;  18  Am.  &  Eng.  Ency.  of  Law,  9,  and  the 
cases  cited  in  note  1. 

There  is  another  ground  entirely  fatal  to  the  judgment  of 
the  trial  court.  Granting  that  tiie  deed  conveyed  to  the 
plaintiff  not  only  an  undivided  one-half  of  the  wall  but  also 
an  undivided  one-half  of  the  land  upon  which  the  wall  stood, 
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that  would  give  the  plaintiff  the  right  to  the  possession  of  the 
entire  wall  and  the  land  upon  which  it  stood,  but  would  not 
give  him  the  sole  right  to  its  possession.  The  defendants 
have  the  same  right  to  the  possession  of  the  entire  wall  as 
he.  They  are  tenants  in  common  with  him  of  the  entire 
walL  He  does  not  own  the  south  half  of  the  wall  and  they 
the  north  half,  but  all  own  the  entire  wall  in  common  and 
are  entitled  to  possess  it  in  common.  An  action  of  eject- 
ment cannot  perform  the  ofSce  of  an  action  of  partition.  It 
cannot  segregate  from  the  common  property  the  plaintiff's 
share  and  give  it  to  him  in  severalty.  It  can  only  let  him 
into  possession  of  the  common  property,  jointly  with  the 
defendants,  the  other  owners.  Freem.  Cotenancy  (2d  ed.)^ 
§  293.  So  the  judgment,  which  gives  him  some  share  in 
severalty,  cannot  be  supported  on  the  plaintiff's  own  con- 
struction of  his  conveyance. 

By  the  Cowri. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 
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Hakndbn,  by  another,  Eespondent,  vs.  Melbt,  Appellant.     .  ^ — \ 

February  12  —  MarOi  5, 1895, 

Wdffera:  Recovery  of  money  from  ataJeeholder, 

Under  sec.  4592,  R  S.,  authorizing  the  recovery  of  money  deposited 
with  a  stakeholder  upon  a  wager,  and  providing  that  if  the  de- 
positor fails  to  sue  therefor  ''any  other  person  may,  in  his  behalf 
and  in  his  name,  sue  for  and  recover  the  same  for  the  use  and  ben- 
efit of  his  family,'*  eta,  one  who  sues  in  the  name  of  the  depositor 
can  recover  only  the  amount  which  the  latter  contributed  to  tlie 
fond  wagered,  although  the  whole  sum  was  deposited  in  his  name. 

Appbax  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county :  A.  W.  Newmilk,  Circuit  Judge.    Jieversed, 
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This  action  was  brought  to  recover  from  the  defendant, 
the  stakeholder,  the  sum  of  $100,  wagered  on  the  result  of  an 
election  held  November  8, 1892.  The  complaint  states  that 
a  wager  of  $50  on  each  side  was  made  by  and  between  Ziba 
Ha/mden  and  Victor  Kempter,  October  25,  1892,  each  of  the 
parties  having  deposited  that  sum  with  the  defendant,  a 
banker,  as  stakeholder,  and  that  they  made  a  further  deposit 
with  him  of  $60  each  for  the  same  purpose,  November  1, 1892 ; 
and  it  was  alleged  that  the  money  deposited  by  Hamden 
had  been  demanded  from  the  defendant,  and  that  he  refused 
to  pay  it.    The  answer  was  a  general  denial. 

The  plaintiflf  called  the  defendant  as  a  witness  on  his  be- 
half, and  he  testified,  in  substance,  that  a  bet  was  made  in 
his  presence  between  Ha/mden  and  Kempter  of  $50  that 
Harrison  would  be  the  next  president,  and  that  a  certificate 
of  deposit  was  issued,  and  it  was  stated,  that  $50  more 
should  be  deposited  on  or  before  November  1st ;  that  on 
that  day  the  deposit  was  increased  accordingly ;  that  the  de- 
posit was  made  in  Ziba  Hamden^ 8  name,  and  that  he  thought 
he  deposited  the  money  for  himself,  but  would  not  be  pos- 
itive; that  he  was  positive  he  handed  the  money  to  him; 
that  the  first  $50  might  have  been  paid  to  him  by  somebody 
else,  but  was  certain  Haniden  handed  him  the  second  $50; 
that  Mrs.  Hamden  demanded  the  money  of  him,  and  the 
other  $100  he  paid  over  to  Kempter  or  Fertig,  he  did  not 
remember  which. 

David  "Wood,  on  the  part  of  the  defendant,  testified  that 
he  was  present  in  the  bank  when  money  was  put  up  on  the 
bet,  and  went  there,  hearing  that  money  was  about  to  be 
wagered  on  the  result  of  the  election,  to  get  information  to 
challenge  persons  who  might  offer  to  vote;  that  Kempter, 
Scott,  Eeitzel,  and  Quackenbush  were  in,  and  the  subject  of 
the  bet  was  discussed ;  that  Kempter  stood  at  the  desk,  and 
bad  $50  down  on  it,  and  asked  the  other  parties  whose  name 
they  would  have  the  bet  in ;  that  they  had  not  then  put  up 
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their  money;  that  Eempter  was  addressing  Beitzel;  that 
they  had  some  conference,  and  Kempter  waited  rather  impa- 
tiently for  the  name  they  would  have  it  in ;  that  Quacken- 
bnsh  handed  Seitzel  a  $5  gold-piece,  and  Beitzel  passed  it 
and  a  bank  check  to  the  defendant,  Mdby;  that  they  had 
not  then  determined  in  whose  name  they  would  have  the 
bet,  and  sent  out  and  got  Hamden  in ;  that  Ha/mden  did  not 
contribute  anything  to  the  $50 ;  that  MeTby  said  the  amount 
handed  in  by  Eeitzel  was  rather  more  than  the  amount  bet, 
but  the  latter  said  they  would  arrange  that  later;  that  this 
occurred  October  25, 1892.  On  cross-examination,  he  said 
he  was  there  for  a  purpose  and  observed  closely ;  that  Scott 
appeared  to  be  the  leading  spirit,  and  that  Eeitzel  handled 
£he  money,  and  that  he  was  not  certain  that  Hamden,  was 
there  when  the  money  was  passed  over;  that  it  was  handed 
over  before  it  was  determined  in  whose  name  they  would 
have  the  bet,  and  that  he  did  not  think  Hamden  touched 
the  money;  that  he  did  not  take  anything  from  his  pocket 
or  produce  anything  to  contribute  to  it;  that  he  thought 
Eeitzel  handed  the  money  in,  but  was  not  absolutely  posi- 
tive. "  He  first  had  the  money  when  I  saw  it,  and  it  was 
passed  in  from  his  hands,  even  if  he  handed  it  to  some  one 
else.    He  produced  it." 

On  motion  of  the  plaintiff's  counsel  the  court  directed  a 
verdict  in  favor  of  the  plaintiff  for  $100  and  interest,  and 
from  a  judgment  thereon  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  E,  C.  Highee  and 
S,  Richmond^  and  oral  argument  by  Mr,  Highee, 

Por  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  A,  Anderson, 

YnsnsTET^  J.  This  action  was  brought  under  the  statute 
(R.  S.  sec.  4532)  which  provides  that  "Any  person  who 
•    •     •     by  betting  or  wagering  on'  any  game,  election 
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.  .  .  or  on  the  issue  or  the  event  thereof,  .  .  .  shall 
have  put  up,  staked  or  deposited  with  any  stakeholder  or 
third  person  any  money,  property  or  thing  in  action,  or 
shall  have  lost  and  delivered  the  same  to  any  winner  thereof, 
may  within  three  months  after  such  putting  up,  staking  or 
depositing,  sue  for  and  recover  the  same  from  such  stake- 
holder or  third  person,  whether  such  money,  property  or 
thing  in  action  has  been  lost  or  won,  or  whether  it  has  been 
delivered  over  by  such  stakeholder  or  third  person  to  the 
winner  or  not ;  .  .  .  and  if  he  shall  not  so  sue  for  and 
recover  such  money,"  etc.,  "  within  the  time  above  limited, 
then  any  other  person  may,  in  his  behalf  cmd  in  his  name,  sue 
for  and  recover  the  same  for  the  use  and  benefit  of  his  fam- 
ily or  his  heirs,  in  case  of  his  death,  from  such  stakeholder 
or  third  person,  if  the  same  is  still  held  by  him,  within  six 
months  after  such  putting  up,  staking  or  depositing." 

This  statute  provides  a  remedy  for  the  recovery  of  money 
illegally  bet  or  wagered  by  the  owner  thereof,  and,  if  he 
will  not  sue  for  it,  by  an  action  in  his  behalf,  but  in  his 
name,  by  any  other  person,  irrespective  of  the  question 
whether  he  in  point  of  fact  made  the  wager  or  whether  the 
money  was  deposited  in  his  name.  The  object  of  the  statute 
is  to  secure  a  recovery  of  the  money  by  the  owner  or  in  his 
name  for  the  benefit  of  his  family;  and  the  owner  of  the 
money  is,  within  the  meaning  of  the  statute,  the  real  deposr 
itor  of  it.  Like  the  New  York  statute  (2  R.  S.  of  N.  T. 
[4th  ed.]  p.  Y2,  sec.  9),  the  action  may  be  maintained  by  any 
one  who  has  deposited  any  money,  etc.,  on  an  illegal  wager; 
and  in  that  state  it  has  been  held  that  a  party  who  deposits 
or  stakes  a  sum  of  money  on  such  a  wager  may  recover  so 
much  thereof  as  belongs  to  himself,  without  joining  in  the 
action  other  persons  who  contributed  specific  portions  of 
the  fund.  Ruchmam.  i>.  Pitcher,  1  N.  Y.  392.  It  is  not 
material  in  whose  name  the  money  is  bet  or  deposited.    The 


Wis.]  JANTJAET  TERM,  1896.  9 

Hamden  y&  Melby. 

action  is  given  to  the  owner  or  owners  of  it  or  on  their  be- 
half, if  so  bet  or  wagered  on  their  behalf  and  with  their 
privity  or  consent.  When  the  same  case  was  before  the 
conrt  of  appeals  on  a  subsequent  occasion,  it  was  held  that 
a  person  depositing  his  own  money  and  that  of  others  upon 
an  illegal  wager  could  only  recover  against  a  stakeholder 
the  proportion  belonging  to  himself.  The  action  must  be 
brought  by  the  real  depositor,  although  the  name  of  an- 
other may  have  been  used  in  making  the  wager.  Muckmarh 
V.  Pitcher,  20  N.  Y.  9. 

We  regard  the  construction  placed  on  the  New  York  stat- 
ute as  manifestly  applicable  to  our  own  statute  on  the*  same 
subject.  The  statute  of  this  state,  unlike  that  of  New  York,, 
allows  the  action,  in  case  the  real  depositor  fails  to  sue  for 
the  recovery  of  the  money  lost  or  wagered  within  three 
months,  to  be  brought  and  recovery  had  by  any  other  per- 
son, in  his  behalf  and  in  his  name,  within  six  months  after 
it  was  bet  or  wagered,  for  the  benefit  of  his  family;  but  a 
person  so  bringing  an  action  in  the  name  of  another  can 
only  recover  the  amount  such  other  contributed  to  the  fund 
illegally  bet  or  wagered.  In  this  case  the  action  is  by  Elbra 
M.  Hamden,  in  the  name  of  the  plaintiff,  Ziba  Hamden; 
and  it  is  alleged  in  the  complaint  to  be  in  his  behalf  and  for 
the  benefit  of  his  family,  and  it  was  not  brought  for  the 
money  of  any  other  person  being  a  part  or  portion  of  the 
bet  or  wager.  The  evidence  of  HamderCa  ownership  of 
the  money  sued  for  is  far  from  satisfactory.  As  to  one  half 
of  the  money  deposited  and  wagered  in  his  name,  the  evi- 
dence tends  strongly  to  show  that  the  real  owner  and  de- 
positor of  it  was  Reitzel,  and  that  Hamden^ a  relation  to  it 
was  to  this  extent  merely  nominal.  The  case  should  have  , 
been  submitted  to  the  jury,  upon  the  evidence,  to  find  what 
portion  of  the  money  bet  or  wagered  was  Hamden^ s  money,, 
and  to  give  a  verdict  for  that  sum  only.  It  was  error  to- 
take  this  question  from  the  consideration  of  the  jury,  and 
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to  direct  a  verdict  for  the  plaintiff  for  the  entire  sum  bet 
or  wagered. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  remanded  for  a  new  trial 

Newmait,  J.,  took  no  part 


The  State  ex  eel.  Dunn  vs.  Bildeb  and  another. 

Fzhmary  IB — March  5, 1896. 

Cfrxminal  law:  Jurisdiction  of  justices  of  the  peace  in  MUwavkee. 

Sec.  18,  Bubch.  20,  ch.  184,  Laws  of  1874  as  amended  by  sea  57,  ch.  83^ 
Laws  of  1882  (proTiding  that  justices  of  the  peace  elected  in  the 
city  of  Milwaukee  "shall  not  have  jurisdiction  ,  .  .  in  crimi- 
nal cases  within  the  city  **)»  construed  in  connection  with  sees.  2499, 
2501,  S.  &  B.  Ann.  Stats,  (which  give  the  municipal  court  exclusive 
jurisdiction  "in  cases  of  crimes  and  misdemeanors  arising  in 
said  city  "),  is  held  not  to  deprive  such  justices  of  jurisdiction  of 
offenses  committed  outside  of  the  city  but  within  the  county  of 
Milwaukee. 

Certiorari  to  review  proceedings  had  before  a  court  com- 
missioner of  Milwaukee  county:  Hugh Etan,  Commissioner. 
Order  reversed. 

•  At  the  times  hereinafter  mentioned,  N.  B.  Neelen  was  a 
justice  of  the  peace,  elected  in  the  city  of  Milwaukee,  and 
residing  and  having  an  office  therein.  On  July  23,  1894, 
one  Paul  Mittag  made  complaint  on  oath  in  writing,  sub- 
scribed by  him,  to  said  justice,  to  the  effect  that  July  19, 
1894,  the  defendants,  at  the  town  of  "Wauwatosa  in  the 
•county  of  Milwaukee,  did  overdrive,  overwork,  maim,  wound, 
torture,  torment,  and  wilfully,  maliciously,  and  cruelly  beat, 
one  bay  mare  belonging  to  the  said  Mittag;  and  prayed 
that  the  said  defendants  might  be  arrested  and  dealt  with 
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aooording  to  law.  On  July  23, 1894,  the  said  justice  issued 
his  warrant,  reciting  the  facts  stated  in  said  complaint,  and 
therein  commanded  the  sheriflf  or  constable  of  said  Milwau- 
kee county  forthwith  to  apprehend  the  said  defendants  and 
bring  them  before  him  to  be  dealt  with  according  to  law. 
On  July  25,  1894,  the  said  defendants  were  brought  before 
the  said  justice,  and  for  want  of  bail  they  were  by  him  com- 
mitted to  jail.  On  the  same  day,  upon  the  petition  of  Henry 
L  Buxton  setting  forth  the  facts  stated,  John  F.  Harper, 
'Esq.,  a  circuit  court  commissioner  for  Milwaukee  county, 
granted  a  writ  of  habeas  corjnis  in  behalf  of  the  defendants, 
and  upon  the  return  thereto,  and  a  hearing  thereon,  the  said 
defendants  were  remanded  to  the  custody  of  said  sheriflf.  On 
July  30, 1894,  upon  a  like  petition  of  said  Buxton  setting 
forth  the  same  facts,  Hon.  Hugh  Ryan,  a  circuit  court  com- 
missioner of  Milwaukee  county,  granted  another  writ  of 
habeas  corpus  in  behalf  of  the  defendants,  and  upon  the  re- 
turn thereto,  which  was  demurred  to,  and  a  hearing  thereon, 
it  was  ordered  by  said  Commissioner  Eyan  that  said  de- 
murrer to  said  return  be  sustained  and  that  said  prisoners 
be  discharged  from  the  custody  of  said  sheriflf,  for  the  rea- 
son and  upon  the  ground  that  the  justice  had  no  jurisdiction 
of  the  criminal  oflfense  against  them,  and  that  the  warrant 
of  commitment  in  default  of  bail,  issued  by  him,  was  void 
for  want  of  jurisdiction,  it  being  held  by  said  commissioner 
that  justices  of  the  peace  elected  in  the  city  of  Milwaukee 
were  by  law  deprived  of  criminal  jurisdiction  in  any  and  all 
cases. 

Upon  the  verified  petition  of  said  sheriff,  made  August  20, 
1894,  a  writ  of  ceri/ioraH  was  issued  out  of  this  court,  com- 
manding the  said  Commissioner  Ryan  to  send  to  this  court 
the  records  of  said  habeas  corpus  proceedings  and  the  order 
thereon,  with  the  process,  pleadings,  proceedings,  testimony, 
rulings,  exceptions,  and  all  other  things  touching  the  same, 
tt^ther  with  said  writ  of  certiora/ri;  and,  pursuant  to  said 
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command,  the  said  Commissioner  Byan  has,  under  date  of 
October  2, 1894,  certified  all  of  said  matters  to  this  court. 

Jan*ed  Thompson^  Jr.^  for  the  relator,  to  the  point  that  the 
justice  had  jurisdiction,  cited  State  ex  rd.  Wedge  v.  OUon^  59 
N.  W.  Rep.  1038 ;  Hoffmcm  v.  Parsons^  27  Minn.  236. 

For  the  defendants  the  cause  was  submitted  on  the  bri^ 
of  Henry  L.  Buocton* 

Cassoday,  J.  The  defendants  were  arrested  for  commit- 
ting an  offense  outside  of  the  city  of  Milwaukee,  and  in  the 
town  of  "Wauwatosa  in  Milwaukee  county,  in  violation  of 
the  provisions  of  sec.  4445,  R.  S.,  as  amended  by  ch.  358, 
Laws  of  1891.  The  punishment  for  such  violation  is  impris- 
onment in  the  county  jail  not  more  than  six  months,  or  a 
fine  not  exceeding  $100.  Justices  of  the  peace  have  power 
and  jurisdiction,  throughout  their  respective  counties,  "to 
hear,  try  and  determine  aU  charges  for  offenses  arising 
within  their  respective  counties,  the  punishment  whereof 
does  not  exceed  six  months'  imprisonment  in  -the  county  jail, 
or  a  fine  of  $100,  or  both  such  fine  and  imprisonment,  except 
as  otherwise  provided."  R.  S.  sec.  4739.  Manifestly,  the 
justice  had  jurisdiction  of  the  offense  charged,  unless  there 
is  some  statute  taking  away  such  jurisdiction* 

The  only  statute  cited  by  counsel  for  the  defendants  as 
depriving  the  justice  of  such  jurisdiction  is  sec.  13,  subch. 
20,  ch.  184,  Laws  of  1874,  as  amended  by  sec.  57,  ch.  324, 
Laws  of  1882,  which  reads  as  follows:  " The  justices  of  the 
peace  elected  in  the  said  city  shall  not  have  jurisdiction  to 
hear  complaints  or  conduct  examinations  or  trials  in  crim- 
inaZ  cases  within  the  city;  but  they  may  issue  warrants  in 
criminal  cases,  returnable  before  the  municipal  court,  but  no 
fees  shall  be  received  therefor  by  them."  "What  is  meant  by 
the  words, "  criminal  cases  within  the  city  "  ?  Are  they  lim- 
ited to  crimes  committed  within  the  city,  or  do  they  extend 
to  offenses  committed  outside  of  the  city,  but  within  the 
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coanty,  and  then  prosecuted  and  tried  within  the  city?  It 
must  be  admitted  that,  standing  alone,  they  are  ambiguous. 
Their  meaning,  however,  becomes  apparent  when  examined 
in  connection  with  the  statutes  regulating  the  jurisdiction 
of  the  municipal  court  of  Milwaukee  county.  In  GUowaJcy 
V.  ConndUy,  55  Wis.  445,  it  was,  in  effect,  held  that,  under 
the  constitution,  the  legislature  had  power  to  deprive  jus- 
tices of  the  peace  in  cities  and  villages  of  jurisdiction  in 
criminal  cases,  and  vest  that  jurisdiction  exclusively  in  other 
tribunals ;  and  that  «by  sec.  2499,  B.  S.,  as  it  originally  stood, 
the  legislature  had  done  so  as  to  justices  of  the  peace  elected 
in  the  city  of  Milwaukee.  No  amendment  to  that  section 
was  mentioned  or  referred  to  in  that  case.  That  section 
was  very  much  changed,  in  the  regard  mentioned,  by  sec.  1, 
ch.  256,  Laws  of  1879.  By  such  amendment  it  was  made  to 
declare,  in  effect,  that  "  no  justice  of  the  peace  or  court  com- 
missioner, within  said  city,  shall  exercise  any  jurisdiction  in 
cases  of  crimes  or  misdemeanors  arising  in  said  city,  but  all 
such  jurisdiction  is  vested  in  said  municipal  court."  S.  &  B. 
Ann.  Stats,  sec.  2499.  By  the  same  section,  as  so  amended, 
the  said  municipal  court  was  given  '^exclusive  appellate 
jurisdiction  of  all  crimes  and  misdemeanors  tried  before  jus- 
tices of  the  peace  in  said  county^^  whereas  before  such 
amendment  such  "  exclusive  appellate  jurisdiction  "  only  ex- 
tended to  "all  criminal  cases  tried  before  justices  of  the 
peace  elected  i/n  the  towns  of  said  county?^  By  sec.  3,  ch.  256, 
Laws  of  1879,  the  municipal  court  was  given  all  the  powers 
and  jurisdiction  theretofore  vested  in  the  police  justice  of 
said  city,  "  in  aU  cases  of  crimes  and  misdemeanors  arising 
in  said  diyP  S.  &  B.  Ann.  Stats,  sec.  2501.  The  same  lan- 
guage is  carried  forward  in  the  amendment  to  that  section 
by  ch.  265,  Laws  of  1891.  Construing  these  several  acts 
together  as  relating  to  the  same  subject,  as  we  must,  and  it 
is  very  manifest  that  the  words,  "  in  criminal  cases  within 
the  cityy^  contained  in  sec.  57,  ch.  324,  Laws  of  1882,  simply 
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mean  such  criminal  offenses  as  are  committed,  within  the 
city  limits,  and  have  no  application  to  such  criminal  offensea 
as  are  committed  outside  of  the  city  limits  but  within  the 
county  of  Milwaukee,  even  though  they  are  prosecuted  and 
tried  before  a  justice  of  the  peace  residing,  elected,  and  hav- 
ing an  office  within  the  city. 

It  follows  that  the  justice's  court  had  jurisdiction,  and 
that  Commissioner  Ryan  improperly  discharged  the  defend- 
ants from  the  custody  of  the  sheriff. 

By  the  Court. —  The  order  of  said  Commissioner  £yan  is 
reversed. 


The  Trustees  of  the  Wisconsin  State  Grange  of  thr 
Order  of  Patrons  of  Husbandry,  Respondent,  vs* 
Kniffen  and  others,  Appellants. 

March  5  —  April  S,  1895. 

Voluntary  assignment:  Discharge:  Mortgage:  Foreclosure:  Judgment 

for  deficiency. 

The  discharge  of  an  assignor  from  his  dehts,  under  sees.  1703g,  1702r, 
S.  &  B.  Ann.  Stata,  is  not  a  bar  to  the  foreclosure  of  a  mortgage 
given  by  him  and  a  sale  of  the  mortgaged  premises  to  satisfy  the 
debt  secured  thereby;  but  where  the  mortgagee  is  a  resident  of 
this  state  and  has  proved  his  claim  in  the  assignment  proceedings- 
the  discharge  is  a  bar  to  a  i)ersonal  judgment  against  the  assignor 
for  any  deficiency  on  the  foreclosure  sale. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  A.  W.  Newman,  Circuit  Judge.     Reversed  in  part 

On  January  19, 1878,  the  defendant  LeOrand  Kniffen  exe- 
cuted and  delivered  to  the  then  trustees  of  the  plaintiff  his 
bond  in  the  penal  sum  of  $6,000,  conditioned  that  if  the  said 
LeOrand  Kniffen  should  well  and  truly  perform  and  dis- 
charge all  of  the  duties  pertaining  to  his  office  of  state  pur- 
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chafring  agent  of  the  plaintiff,  and  should  well  and  truly 
account  for  all  moneys  or  other  property  which  should  come 
into  his  hands  as  such  state  purchasing  agent,  whether  re- 
ceived from  the  said  state  grange  or  from  any  subordinate 
grange  or  from  any  individual  member  or  members  of  said 
order,  during  the  term  for  which  he  had  been  elected,  and 
during  any  subsequent  term  to  which  he  might  thereafter  be 
elected  or  appointed  such  state  purchasing  agent,  then  said 
obligation  to  be  void,  otherwise  in  full  force  and  virtue.  To 
secure  the  performance  of  the  conditions  of  said  bond  on  his 
part,  the'  said  ZeGfrand  Kniffen  at  the  same  time  executed 
and  delivered  to  said  trustees  a  mortgage  on  the  lands  therein 
described,  which  mortgage  was  recorded  April  16,  1878. 

From  January  19,  1878,  to  January  2,  1890,  the  said 
Kniffen  was  in  the  employ  of  the  plaintiff  as  such  state  pur- 
chasing agent,  at  Milwaukee.  On  January  2, 1890,  he  made 
a  voluntary  assignment  of  all  his  property  for  the  benefit  of 
Ms  creditors  to  one  Edwin  Upson,  and  his  schedule  of  assets 
thereto  attached  included  a  claim  of  "  about  $2,500  "  against 
the  plaintiff.  Said  Upson  qualified  and  entered  upon  hi» 
duties  as  such  assignee.  On  January  28, 1890,  the  plaintiff 
filed  with  said  assignee  a  verified  claim  for  a  balance  due  on 
account  of  $3,602.07.  On  May  1, 1890,  the  said  Upson,  as 
such  assignee,  commenced  an  action  against  the  plaintiff  to 
recover  the  amount  of  the  claim  first  above  mentioned.  The 
plaintiff  herein  appeared  in  that  action,  and  answered  by 
way  of  counterclaim,  setting  up  the  same  cause  of  action  as 
alleged  in  the  complaint  in  this  action.    On  November  6, 

1890,  the  said  Upson  died,  and  one  Edward  Kurtz  was  ap- 
pointed assignee  in  his  place  and  qualified  and  entered  upon 
the  duties  of  his  office.  On  May  4,  1891,  said  Kurtz,  with 
leave  of  the  court,  filed  objections  to  the  claim  filed  in  said 
proceedings  by  the  plaintiff  in  this  action.     On  June  24, 

1891,  a  stipulation  was  entered  into  in  said  action  of  said 
assignee  against  the  plaintiff  herein,  to  the  effect  that  the 
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claim  of  $3,602.07  Sled  in  said  insolvency  prck5eedings  by 
the  plaintiff  in  this  action  be  withdrawn,  and  that  the  as- 
signee's claim  therein  against  the  plaintiff  in  this  action  also 
be  withdrawn;  and  the  several  claims  and  causes  of  action, 
respectively,  were  therein  agreed  to  be  paid  and  satisfied 
against  all  parties,  except  that  the  plaintiff  herein,  without 
prejudice  to  it  and  its  successors,  should  have  the  right  to 
enforce  the  pajonent  of  any  notes,  mortgages,  or  other  se- 
curities in  its  hands,  and  held  against  said  Kniffen  or  his 
property,  the  same  as  if  such  stipulation  had  never  been 
made.  Such  proceedings  were  thereupon  had  in  said  insolv- 
ency proceedings  that  January  23,  1892,  the  circuit  court 
"ordered  and  adjudged  that  said  LeOrand  Kniffen  be,  and 
he  hereby  is,  discharged  from  all  his  debts  and  liabilities 
existing  at  the  time  he  made  his  said  assignment,  to  wit,  on 
the  2d  day  of  January,  A.  D.  1890,  and  from  each  and  every 
one  of  said  debts  and  liabilities." 

On  July  19, 1892,  the  plaintiff  commenced  this  action  to 
foreclose  said  bond  and  mortgage.  The  complaint  is  in  the 
usual  form,  and  prayed  a  personal  judgment  against  the  said 
Le  Grand  Kniffen  for  any  deficiency  on  the  foreclosure  sale. 
The  defendant  LeOrand  Kniffen  answered  said  complaint, 
setting  up  several  of  the  facts  stated,  and  pleaded  said  dis- 
charge as  a  bar  to  any  personal  liability.  At  the  close  of 
the  trial  the  court  found,  as  matters  of  fact,  among  other 
things,  that  there  was  due  the  plaintiff  from  the  defendant 
LeGrand  Kniffen^  upon  the  said  bond  and  mortgage,  over 
and  above  aU  legal  setoffs,  the  sum  of  $3,676.37,  and  interest 
thereon  from  January  2,  1890,  amounting  to  the  sum  of 
$4,534.17,  and  that  the  plaintiff  was  entitled  to  judgment  of 
foreclosure  and  sale  of  said  mortgaged  premises  for  said  last- 
named  sum,  together  with  the  sum  of  $25  solicitor's  fees,  in 
addition  to  the  costs  of  this  action  to  be  taxed  by  the  clerk, 
and  judgment  was  ordered  to  be  entered  therein  accordingly. 
The  usual  judgment  was  thereupon  entered  accordingly,  and, 


Wis.]  JAlifTJARY  TEEM,  1896.  17 

Trustees  of  the  Wisconsin  State  Grange  vb,  Elniflen  and  others. 

among  other  things,  ordered  that  in  case  of  deficiency  on 
the  report  of  sale  and  the  confirmation  thereof  judgment 
should  be  rendered  therefor  against  the  said  LeGrand Knif- 
fen  personally,  and  that  the  plaintiff  have  execution  there- 
for.   From  such  judgment  the  defendants  appeal 

CharUs  S,  Carter^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Morrow  <fe  Maa- 
terSj  and  oral  argument  by  J.  M.  Morrow. 

Cassoday,  J.  LeGrand  Kniffen  was  state  purchasing 
agent  at  Milwaukee  for  the  plaintifif  from  January  19, 187S, 
to  January  2, 1890.  The  bond  and  mortgage  here  foreclosed 
were  to  secure  the  faithful  performance  of  such  agency  by 
Kniffen^  and  for  the  accounting  and  paying  over  of  all 
money  and  other  property  coming  into  his  hands  as  such 
agent.  It  appears  that  the  salary  of  Kniffen  was  fixed  from 
year  to  year  by  written  agreements,  which  were  from  time 
to  time  modified  and  changed;  that  the  salary  was  ostensi- 
bly fixed  at  $1,500,  but  was  contingent  upon  his  making  the 
agency  self-sustaining,  allowing  a  certain  per  cent,  deprecia- 
tion of  fixtures;  and  at  times  that,  in  case  of  shortage,  it 
should  be  left  optional  with  the  plaintiff  to  allow  the  salary 
out  of  the  excess  of  gain  during  previous  years;  and  at  times 
that  he  should  not  draw  the  salary  so  as  to  reduce  the  as- 
sets below  a  certain  amount;  and  at  times  that,  if  he  failed 
to  make  the  agency  self-sustaining,  he  should  stand  the  loss 
to  the  extent  of  one  half  of  his  salary ;  and  at  times  that 
such  salary  should  not  be  drawn  so  as  to  reduce  the  assets 
from  year  to  year,  but  that  the  deficiency  of  salary  in  one 
season  might  be  made  good  when  warranted  by  the  income 
of  another  season. 

There  appears  to  have  been  a  good  deal  of  conflict  as  to 

the  state  of  the  accounts  between  the  respective  parties  for 

the  years  mentioned.    It  is  enough  to  say  that,  after  careful 

consideration,  we  are  unable  to  hold  that  a  preponderance 

Vol.90— 2 


18  SUPREME  COTJRT  OF  "WISCONSEN".  [90 

Trustees  of  the  Wisconsin  State  Orange  tb.  Kniffen  and  other& 

of  the  evidence  is  against  the  finding  of  the  court  as  to  the 
amount  due  to  the  plaintiff  from  Kniffen. 

The  plaintiflE  is  incorporated  and  organized  under  the  lawa 
of  this  state,  as  indicated  in  the  foregoing  statement,  and  it 
filed  with  the  assignee  in  the  insolvency  proceedings  its  ver- 
ified claim  for  the  balance  due  on  account,  January  28, 1890. 
That  is  the  same  claim  sought  to  be  enforced  and  collected 
in  this  action.  That  being  so,  the  order  and  discharge  made 
and  granted  by  the  circuit  court  to  LeOrand  Kniffen  is, 
under  the  statute,  final  and  binding  upon  the  plaintiff. 
Sec.  12,  ch.  385,  Laws  of  1889;  sec.  1702^?,  S.  &  B.Ann. 
Stats.  The  plaintiff  being  a  resident  of  this  state  and  hav- 
ing proved  its  claim  as  indicated,  the  discharge  pleaded  con- 
stituted a  bar  to  the  recovery  against  LeOrand  Kniffen 
personally  for  or  on  account  of  such  indebtedness.  Sees.  14, 
15,  ch.  385,  Laws  of  1889 ;  sees.  1702^,  17027*,  S.  &  B.  Ann. 
Stats.  But  such  discharge  was  no  bar  to  the  foreclosure  of 
the  mortgage  and  a  sale  of  the  mortgaged  premises  to  sat- 
isfy the  debt  secured  by  the  mortgage.  RoherU  v.  Wood,  38 
Wis.  60.  But  such  discharge  was  suflScient  to  prevent  any 
personal  judgment  against  LeOrcmd  Kniffen  for  any  defi- 
ciency on  such  foreclosure  sale.    Ihid. 

By  the  CovH, —  That  part  of  the  judgment  holding  the 
defendant  LeOrand  Kniffen  personally  liable  for  the  defi- 
ciency is  reversed,  and  the  judgment  in  all  other  respects  is 
affirmed,  but  without  costs  to  either  party,  except  the  plaint- 
iff mast  pay  the  fees  of  the  clerk  of  this  court 

l^EWMAN,  J.,  took  no  part 
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Johnson  and  another,  Appellants,  vs.  Hill,  Respondent. 

March  6  —  AprU  S,  1895. 

Votantary  assignment:  Bond  of  a^ssignee:  Curative  statute:  Pending  ac- 
tion: Discharge  of  assignor:  Publication  of  order:  Time, 

1.  The  indorsement  upon  the  assignee's  bond  by  the  court  commis- 
sioner receiving  it,  showing  his  approval  thereof,  having  been  re- 
quired only  by  reason  of  the  statute,  it  was  competent  for  the 
legislature,  by  ch.  276,  Laws  of  1893,  to  validate  all  bonds  thereto- 
fore tdken  and  filed  by  such  officer,  although  they  lacked  such  in- 
dorsement 

2l  The  validation  of  such  a  bond  by  the  act  of  1898  operated  to  make 
effectual  a  discharge  of  the  assignor  from  his  debts  so  that  it  be- 
came a  defense  in  an  action  pending  when  said  act  went  into 
effect 

3.  Publication  on  six  successive  Thursdays  of  an  order  to  show  cause 
why  an  assignor  should  not  be  discharged,  the  first  publication  be- 
ing more  than  six  weeks  prior  to  the  day  fixed  for  the  hearing,  was- 
a  publication  "  for  at  least  six  successive  weeks  prior  to  the  day  of 
the  hearing,"  within  the  meaning  of  sec.  1702gr.  S.  &  B.  Ann.  Stat&, 
although  there  was  less  than  six  weeks  between  the  first  and  the 
last  publication. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  A.  W.  Newman,  Circuit  Judge.    Affirmed. 

On  January  29, 1889,  the  defendant,  for  value,  made  and 
executed  to  the  plaintiffs,  under  their  firm  name  of  Johnson 
&  Larson,  his  promissory  note  for  $267.79,  dated  on  that 
day  and  due  in  one  year.  On  April  18, 1890,  the  defendant^, 
a  resident  of  La  Crosse  county,  executed  and  delivered  to 
S.  A.  Daniels  an  assignment  for  the  benefit  of  his  creditors^ 
pursuant  to  the  statute.  Said  assignee  qualified  and  entered 
upon  the  discharge  of  his  duties;  and  on  April  23, 1890,  a 
list  of  the  creditors  of  the  defendant  and  an  inventory  of 
his  assets  were  duly  filed.  Such  list  named  the  plaintiffs  as 
creditors  for  the  amount  of  said  note.  On  April  24, 1890,  a 
notice  was  duly  mailed  by  said  assignee  to  aU  the  creditors 
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of  the  defendant,  including  the  plaintiffs,  to  file  their  claims 
against  the  estate  of  the  defendant,  which  said  notice  was 
likewise  published  in  a  newspaper  in  La  Crosse  county.  On 
April  25, 1890,  the  defendant  presented  to  the  judge  of  the 
circuit  court  a  petition  for  a  discharge  from  all  of  his  debts 
and  liabilities,  pursuant  to  the  statutes.  Such  proceedings 
were  had  thereon  that  July  1, 1890,  an  order  was  duly  made 
by  the  circuit  court  of  said  county,  and  entered  therein  in 
8aid  proceedings,  discharging  the  defendant  from  all  of  his 
debts  and  liabilities,  pursuant  to  the  statutes,  including  the 
note  in  suit.  On  January  9,  1893,  the  plaintiffs  commenced 
this  action  to  recover  the  amount  due  on  said  note.  The  de- 
fendant answered,  setting  up  said  discharge  and  the  several 
l)roceedings  in  obtaining  the  same.  A  jury  trial  was  waived, 
and  the  cause  was  tried  by  the  court,  and  at  the  close  of  the 
trial  the  court  found,  in  effect,  that  such  discharge  was  an 
effectual  bar  to  any  recovery  on  said  note.  From  the  judg- 
ment entered  accordingly  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  E,  O.  HigheSj  of 
counsel,  and  Wyatt  H.  Graves^  attorney,  and  oral  argument 
by  Mr,  Grimes.  To  the  point  that  ch.  276,  Laws  of  1893, 
could  not  operate  to  validate  the  assignment  so  that  the  dis- 
<;barge  therein  should  become  a  defense  in  an  action  then 
pending,  they  cited  Cha/rle%  Baurribach  Co.  v.  Singer^  86  Wis. 
v529;  Cooley,  Const.  Lim.  (6th  ed.),  112;  Denny  v.  MaUoon,  3 
Allen,  361;  McDanid  v.  CorreU^  19  HI.  226;  Ordronanx, 
Const.  Leg.  600,  602. 

For  the  respondent  there  was  a  brief  by  MUla  TouHeH- 
lotie^  and  oral  argument  by  F,  H.  Bloomingdale.  To  the 
point  that  the  passage  of  the  curative  statute  was  within 
the  power  of  the  legislature,  and  that  it  affected  this  case 
although  the  action  was  pending  when  it  was  passed,  they 
cited  Cooley,  Const.  Lim.  371,  381 ;  HaU  v.  Baker^  74  Wis. 
118,  129, 130;  SeUby  v.  Bedlon^  19  id.  17;  Raymond  v.  She- 
ioygan^  76  id.  335 ;  Mills  v.  Cha/rleton^  29  id.  400. 
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Cassodat,  J.  It  is  found  by  the  court,  and  undisputed, 
that  at  the  time  of  making  the  assignment  and  granting  the 
discharge  the  plaintiffs,  as  well  as  the  defendant,  resided  in 
La  Crosse  county.  The  plaintiffs  appear  to  have  been  named 
ID  the  list  of  creditors  filed  by  the  defendant  in  his  insolv- 
ency proceedings,  on  account  of  the  note  in  question.  Such 
being  the  facts,  there  can  be  no  doubt  that  the  discharge 
was  a  bar  to  this  action,  unless  there  was  some  failure  to 
comply  with  some  provision  of  the  statute  in  obtaining  the 
same.  Laws  of  1889,  ch.  385,  sees.  12-15;  S.  &  B.  Ann. 
Stats,  sees.  1702o-1702r. 

It  is  contended  that  the  discharge  is  ineffectual  because 
there  was  no  ind'orsement  upon  the  bond  given  by  the  as- 
signee, by  the  circuit  court  commissioner  receiving  the  same, 
showing  that  he  was  satisfied  therewith  and  accepted  and 
approved  the  same,  as  required  by  the  statutes.  E.  S. 
sees.  1694,  1695.  This  action  was  commenced  January  0, 
1893,  but  was  not  tried  until  August  30, 1893,  and  the  judg- 
ment was  not  entered  until  October  7, 1893.  Ch.  276,  Laws 
of  1893,  went  into  effect  May  2, 1893,  and  amended  the  sec- 
tions of  the  statutes  cited  so  that  the  taking  and  filing  of 
such  bond  by  the  court  commissioner  must  be  deemed  a  suf- 
ficient approval  thereof,  and  provided  that  all  bonds  there- 
tofore taken  and  filed  bv  such  court  commissioner  were 
thereby  declared  to  be  sufficiently  approved  and  valid.  Since 
such  indorsement  was  only  required  by  reason  of  the  statute, 
we  have  no  doubt  of  the  power  of  the  legislature  to  thus 
cure  the  defect  by  such  subsequent  enactment.  Similar  ques- 
tions have  frequently  been  determined  by  this  court.  Selsh/ 
V.  Redloriy  19  Wis.  17 ;  May  v.  HoMridge^  23  Wis.  93 ;  Kim- 
had  V.  Hosendalej  42  Wis.  412;  Cathcart  v.  Comstock,  56  Wis. 
613;  JRayTnond  V,  Shehoygan^  76  Wis.  335. 

It  is  contended  that  a  copy  of  the  order  to  show  cause 
why  the  discharge  should  not  be  granted  was  not  published 
for  "six  successive  weeks  prior  to  the  day  of  hearing,"  as 
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required  by  the  statute  (Laws  of  1889,  ch.  385,  sec.  4;  S.  &  B. 
Ann.  Stats,  sec.  1702^).  It  appears  that  the  first  publication 
was  on  Thursday,  May  8, 1890,  and  the  last  publication  on 
Thursday,  June  12, 1890,  and  that  it  was  also  published  on 
each  of  the  four  intervening  Thursdays ;  so  that  there  were 
in  all  six  publications, — one  in  each  of  "  six  successive  weeks 
prior  to  the  day  of  the  hearing."  The  order  was  made  and 
dated  April  26, 1890,  and  the  day  fixed  therein  for  such  hear- 
ing was  June  28, 1890,  naming  the  hour  and  place.  True, 
there  were  only  thirty-six  days  from  the  time  of  the  first 
publication  to  the  time  of  the  last  publication,  inclusive;  but 
there  were  six  publications,  and  there  were  more  than  seven 
weeks  from  the  time  of  the  first  publication  to  the  time  fixed 
for  the  hearing.  "We  must  hold  that  the  publication  was 
sufficient  to  satisfy  the  requirement  of  the  statute.  Cox  v. 
Ntyrth  Wi%.  L.  Co.  82  Wis.  141. 

By  the  Gowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Newman,  J.,  took  no  part. 


jENNmas,  Respondent,  vs.  Town  of  Albion,  Appellant. 

March  6 — April  S,  1896. 

Injury  from  defective  hightoay:  Contributory  negligence:  Evidence  of 

mibsequent  repairs:  Cross-examination. 

1.  Whether  it  was  negligence  to  ride  in  a  wagon  on  a  seat  not  an- 
chored thereto  is  field  a  question  properly  for  the  jury. 

^  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 
defective  highway,  it  was  error  to  permit  the  road  master,  who 
had  testified  that  the  alleged  hole  in  the  road  was  only  a  slight 
depression,  to  be  cross-examined  as  to  how  much  work  was  done 
in  repairing  the  place  after  the  accident,  for  the  purpose  of  sliow- 
ing  that  there  was  a  defect.  [Whether  it  would  have  been  error 
if  the  question  had  been  allowed  merely  to  test  his  credibility  or 
to  impeach  the  truth  of  his  former  testimony,  and  the  effect  of  his 
answer  had  been  properly  limited  by  the  court,  is  not  determined.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county:  A.  W.  Newman,  Circuit  Judge.    Meversed. 

Personal  injuries.  The  plaintiff  was  riding  on  the  back 
seat  of  a  light  spring  wagon  over  a  highway  in  the  defend- 
ant town.  The  seat  on  which  she  was  riding  was  a  lumber- 
wagon  seat,  temporarily  placed  there,  and  not  fastened 
down,  bnt  kept  in  place  laterally  by  three-quarter  inch  strap- 
iron  flanges.  The  plaintiff  claims  that  there  was  a  hollow 
across  the  highway  abont  three  feet  deep  and  six  feet  in 
width,  and  that  the  sudden  jar  caused  by  the  wheels  of  the 
wagon  dropping  into  this  hollow,  and  by  the  front  wheels 
rising  up  on  the  other  side  of  the  hollow,  overturned  the 
seat  backward,  throwing  her  out  and  injuring  her.  The 
defect  in  the  road  was  denied  by  the  answer,  and  contribu- 
tory negligence  was  alleged. 

A  special  verdict  was  returned,  by  which  it  was  found 
(1)  that  the  highway  at  the  place  of  the  accident  was  not  in 
a  reasonably  safe  condition ;  (2)  that  the  defect  in  the  high- 
way was  the  cause  of  the  accident;  (3)  that  both  the  driver 
of  the  team  and  the  plaintiff  were  in  the  exercise  of  ordi- 
nary care;  (4)  that  no  want  of  such  care  on  the  part  of  the 
plaintiff  or  the  driver  contributed  to  produce  the  accident; 
(5)  that  the  defect  in  the  highway  was  the  proximate  cause 
of  the  accident;  (6)  that  the  plaintiff's  damages  were  $675; 
(7)  a  general  verdict  for  the  plaintiff.  From  judgment  for 
the  plaintiff,  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  H.  H.  Hayden^ 
and  oral  argument  by  S.  B.  Walmsley.  To  the  point  that 
the  evidence  of  subsequent  repairs  was  inadmissible,  they 
cited  3for8e  v.  M,  cfe  St  Z.  M.  Co.  30  Minn.  465 ;  Nalley  v. 
Hartford  O,  Co,  51  Conn.  524;  Cramer  v,  Burlington^  45 
Iowa,  627;  Hudson  v.  C  <fe  N.  W.  B.  Cd,  59  id.  581 ;  Co^cch 
V.  Watson  C.  Co.  46  id.  17;  Lombar  v.  East  Tawaa^  86  Mich. 
14-18 ;  FuUon  I.&E.  Works  v.  Kimball,  52  id.  146-149 ;  Dale 
V.  D.y  L.  <&  W.  B.  Co.  73  N.  Y.  468;  Dougan  v.  Chamjplain 
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Tramp,  Co.  56  id.  1;  SaUera  v.  D.  <&  E.  O.  Co.  3  Hun,  338; 
King  V.  N.  Y.  C  &  H.  B.  B.  Co.  4  id.  769;  Baird  v.  DdLy^ 
68  K  T.  547;  PoAine  v.  T.  &  B.  B.  Co.  9  Hun,  526;  Mor- 
veil  v.  Peoky  24  id.  37;  Corcoran  v.  PeeTcshiU^  108  N.  Y.  154^ 
8.  G.  Gilman^  for  the  respondent,  contended,  inter  aliay 
that  the  questions  asked  the  road  master  were  proper  cross- 
examination  to  test  his  credibility.  White  v.  McLean^  57 
N.  Y.  670;  Posey  v.  Bice^  29  Wis.  93;  Banger  v.  Goodrich^, 
17  id.  78 ;  Martin  v.  BameB^  7  id.  239 ;  Conkey  v.  Post,  id. 
131;  Kellogg  v.  Nelson,  5  id.  131;  Magellan  v.  Thompson,  ^ 
"Watts  &  S.  54.  While  evidence  of  additional  precautions^ 
or  subsequent  repairs  is  not  competent  for  the  purpose  of 
proving  antecedent  negligence,  it  may  in  some  cases  be  com- 
petent for  other  purposes.  Mon'dl  v.  Peck,  88  N".  Y.  399 ; 
Elliott,  Eoads  &  S.  650.  Where  evidence  is  competent  only 
on  some  material  point,  the  opposite  party  may  require  the 
court  to  restrict  it  to  that  point.  Elliott,  Boads  &  S.  650 ; 
Lafayette  v.  Weaver,  92  Ind.  477. 

WiNSLow,  J.    Two  grounds  of  error  are  urged: 

1.  It  is  said  that  it  should  be  held  contributory  negligence, 
as  a  matter  of  law,  to  ride  upon  a  seat  not  anchored  to  the 
wagon.  AVe  cannot  so  hold.  It  must  be  held  a  question 
properly  for  the  jury. 

2.  Upon  the  direct  examination  of  one  Hurlburt,  a  wit- 
ness for  defendant,  who  was  the  road  master  of  the  district,, 
he  gave  testimony  tending  to  show  that  the  alleged  hole  in 
the  road  was  a  very  slight  depression  of  a  few  inches  only 
in  depth.  Upon  cross-examination  by  plaintiflPs  attorney 
he  was  asked  whether  he  and  another  man  did  not  work 
with  a  team  and  scraper  several  hours,  iSlling  up  the  hole 
with  dirt,  after  the  accident.  Objection  was  made  to  this, 
question  and  to  others  of  Uke  tenor,  as  incompetent,  imma- 
terial, and  not  cross-examination,  but  the  objections  were- 
overruled,  the  court  remarking  that  "it  is  only  material 
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as  to  whether  there  was  a  hole  there;"  and  the  question* 
were  answered  to  the  effect  that  they  worked  two  or  three 
hours  at  the  place  in  question.  These  rulings  are  claimed 
to  be  error.  The  great  weight  of  authority  is  that  evidence 
of  subsequent  repairs  to  a  highway  is  not  competent  evi- 
dence to  prove  that  there  was  a  defect  at  the  time  of  the 
accident.  Elliott,  Koads  &  S.  647,  648,  and  cases  cited.  It 
is  claimed,  however,  by  respondent's  counsel,  that,  though 
such  evidence  may  not  be  admissible  as  affirmative  proof  of 
a  defect  in  the  highway,  still  that  it  was  proper  to  cross- 
examine  the  vntness  in  question  as  a  means  of  testing  his 
credibility,  and,  if  possible,  impeaching  the  truth  of  his 
former  testimony  to  the  effect  that  there  was  only  a  slight 
depression  in  the  road.  Had  the  questions  been  allowed  for 
this  purpose,  and  the  effect  of  his  answers  properly  limited 
by  the  court,  a  different  question  would  be  presented,  and  a 
question  which  we  do  not  decide.  But  there  was  no  such 
limitation  placed  upon  the  questions  or  answers.  The  court 
said,  in  effect,  that  it  was  competent  to  prove  the  existence 
of  a  hole  by  this  evidence.  This  was  certainly  equivalent 
to  saying  that  the  testimony  was  competent  to  prove  the 
negligence  of  the  defendant.  It  was  not  competent  for  this 
purpose  whether  it  was  brought  out  by  direct  or  cross- 
examination.    For  this  error  there  must  be  a  new  trial. 

By  the  CcntTt, —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Newman,  J.,  took  no  part. 


I  90     25 
101    317 

Laird,  Uespondent,  vs.  Towk  of  Otsego,  Appellant.         loi  ses 

JIfarcTi  Q  —  AprH  $,  1895, 

Injury  from  defective  highway:  Sufficiency  of  notice:  Piles  of  rubbishy 
etc,  frightening  horse:  Court  and  jury:  Proximate  cause. 

1.  The  notice  of  an  injury  from  a  defective  highway,  given  pursuant 
to  sec.  1339,  R.  S.,  stating  that  the  highway  was  insufficient  and 
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obstructed  by  reason  of  old  planks  having  been  piled  in  the 
traveled  part  thereof  one  mile  east  of  the  village  of  O.  and  near  to 
and  a  little  east  of  the  farm  house  of  one  B.,  and  that  there  was 
an  embankment  at  the  point  named,  is  Jteld  to  be  reasonably  cer- 
tain and  to  point  out  sufficiently  the  place,  although  the  desorip- 
tion  might  have  been  made  more  definite. 

-2,  Whether  a  pile  of  old  planks  and  rubbish  left  by  the  roadside  upon 
repairing  a  bridge  was  an  insufficiency  or  defect  in  the  highway, 
as  being  an  object  naturally  calculated  to  frighten  horses  of  ordi- 
nary gentleness,  is  held  in  this  case  to  have  been  a  question  for  the 
jury. 

S.  In  an  action  for  injuries  alleged  to  have  been  caused  by  old  planks 
and  rubbish  in  the  highway  which  frightened  plaintiffs  horse,  it 
appeared  that  there  was  a  pile  of  planks  and  rubbish  on  the  west 
side  of  a  bridge  and  also  some  planks  east  of  the  bridge,  and  the 
evidence  tended  to  show  that  the  horse,  after  being  frightened  at 
such  pile,  was  again  frightened  by  the  planks  east  of  the  bridge, 
and  that  but  for  the  second  fright  the  accident  would  not  have 
hapi)ened.  The  court  refused  to  submit  in  the  special  verdict 
questions  as  to  whether  the  horse  was  frightened  and  shied  at  the 
planks  east  of  the  bridge  and  whether  that  was  the  efficient  and 
immediate  cause  of  the  accident,  and  gave  iustructions  which 
tended  to  withdraw  the  attention  of  the  jury  from  that  point  and 
submitted  the  case  wholly  in  respect  to  the  pile  west  of  the  bridge. 
Held,  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  A.  W.  Newman,  Circuit  Judge.    Heversed. 

This  action  was  for  the  recovery  of  damages  against  the 
defendant  town  for  an  injury  received  by  the  plaintiff  while 
traveling  upon  and  along  one  of  its  highways,  alleged  to  be 
defective  and  insufficient  by  reason  of  the^act  that  a  bridge 
had  been  rebuilt  by  the  authority  of  the  town  across  the 
highway  where  it  passed  along  and  over  an  embankment 
about  fourteen  feet  w^ide  and  about  two  feet  high,  and  the 
rubbish,  consisting  of  old  planks,  pieces  of  timber,  and  other 
refuse  matter,  had  been  piled  and  allowed  to  remain  on  the 
margin  and  along  the  side  of  the  said  grade  in  such  a  man- 
ner that  the  same  naturally  tended  to  frighten  horses;  that 
while  the  plaintiff  w^as  traveling  along  said  highway  in  a 
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<;arriage  drawn  by  a  horse  and  driven  by  her  husband,  with 
whom  she  was  riding,  the  said  horse  was  frightened  at  the 
said  planks  and  rubbish,  and  shied  and  became  unmanage- 
able, and  went  down  the  embankment,  overturning  the  car- 
riage, whereby  she  was  thrown  to  the  ground  and  against 
a  wire  fence,  and  one  of  her  limbs  was  broken  and  she  was 
otherwise  seriously  injured ;  that  her  injury  was  wholly  due 
to  the  careless  and  negligent  manner  in  which  the  defend- 
ant had  so  constructed  and  maintained  its  said  highway, 
and  without  any  fault  on  her  part.  .  The  answer  put  the 
substance  of  the  complaint  in  issue. 

Upon  trial  before  a  jury,  the  plaintiff  offered  in  evidence 
a  notice  of  her  injury  to  the.  supervisors  of  the  town,  in 
brief,  that  she  had  been  injured  April  7, 1889,  by  reason  of 
a  defective  highway,  the  same  being  insufficient,  out  of  re- 
pair, and  obstructed  by  reason  of  old  plank  having  been 
piled  in  the  traveled  part  of  said  highway,  one  half  mile 
east  of  the  village  of  Otsego  in  said  town,  and  near  to  and 
a  little  east  from  the  farm  house  of  one  Thomas  Bowden; 
that  she  was  riding  in  a  buggy  at  the  time  of  said  injury ; 
that  the  horse  drawing  the  same  became  frightened  at  the 
planks  aforesaid,  went  down  the  embankment  at  the  point 
named,  and  she  was  thrown  to  the  ground,  etc.  Objection 
was  made  that  the  notice  did  not  sufficiently  describe  the 
obstruction,  and  did  not  identify  the  place  where  the  acci- 
dent happened,  with  sufficient  certainty,  but  the  notice  was 
received  in  evidence. 

The  evidence  at  the  trial  showed  that  on  the  day  in  ques- 
tion the  plaintiff  and  her  husband  had  passed  the  alleged 
obstruction  on  their  way  west  to  Otsego.  That  they  passed 
it  without  any  difficulty.  That  there  was  a  pile  of  plank 
and  rubbish  on  the  west  side  of  the  bridge,  and  on  the  north 
side  of  the  grade,  and  twelve  and  one-half  feet  from  the 
north  side  of  the  grade,  piled  up  in  a  square  form,  fifteen 
inches  high,  and  the  rubbish  lay  mostly  on  the  back  of  it, 
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and  a  piece  eight  by  eight,  twelve  feet  long,  lay  on  top  of  it 
in  an  oblique  position,  the  end  towards  the  road  being  rot- 
ten. On  the  east  side  of  the  bridge  and  north  side  of  the 
grade  there  were  two  whole  planks  and  a  piece.  Some  of 
the  plank  extended  from  the  grade  towards  the  fence,  suit- 
able in  muddy  weather  to  walk  on  up  to  the  grade  to  cross 
the  bridge.  The  others  lay  along  the  margin  of  the  road^ 
and  neither  extended  into  the  traveled  track.  Neither  of 
them  was  any  obstruction  to  travel,  and  there  was  nothing 
peculiar  about  them, —  they  were  ordinary  plank.  The  grade 
north  of  the  pile  of  rubbish  on  the  west  of  the  bridge  was 
fourteen  inches  high,  and  lower  further  back.  On  the  south 
the  grade  was  three  feet  high.  On  the  east  of  the  bridge, 
where  the  buggy  went  oflf  the  grade,  it  was  twenty-four  to 
twenty-six  inches  high.  The  plaintiff  and  her  sister  and 
husband  started  to  go  to  their  home  eastward  from  Otsego, 
all  sitting  on  the  same  seat,  and  when  they  got  within  three 
rods  of  the  pile  west  of  the  bridge  the  horse  began  to  shy 
to  the  right.  Laird  struck  the  horse  on  the  right  side,  before 
coming  to  the  bridge,  three  or  four  times.  The  plaintiff  tes- 
tified :  "  I  could  not  tell  how  near  the  south  margin  west  of 
the  bridge  we  went,  but  so  near  I  feared  we  were  going  \o 
tip  over.  We  were  quite  near  the  side  of  the  bridge,  and 
stiU.  he  managed  to  bring  the  horse  a  little  to  the  north  in 
crossing  the  bridge.  After  the  horse  crossed  the  bridge  he 
saw  the  planks  that  were  left  on  the  east  side  of  the  road, 
and  seemed  to  take  another  fright  at  them,  and  began  to  shy 
to  the  south  side  again.  .  .  .  The  wheel  began  to  go 
down  the  bank,  and  Laird,  fearing  the  buggy  would  tip 
over,  drew  on  the  right  Une,  so  that  we  would  go  down 
straight  instead  of  sidewise."  When  the  forward  wheels 
went  down,  her  sister  fell  out  on  the  right-hand  side,  and 
Laird  was  thrown  out  on  the  left.  The  horse  turned  in  a 
circle,  and  came  up  on  the  grade,  and  Laird  was  unable  to- 
hold  the  horse,  the  lines  slipped  through  his  hands,  and  the 


Wis.]  JANUARY  TERM,  1895.  29 

Laird  ts.  Town  of  Otsega 

horse  went  diagonally  across  the  grade  to  the  north  side, 
where  the  plaintiff  was  thrown  out  and  injured.  On  cross- 
examination  she  said :  "  As  it  passed  along  the  east  side  the 
horse  seemed  to  take  another  fright.  It  looked  at  it  [the 
plank]  and  shied  the  other  way.  I  suppose  that  is  what  it 
was  frightened  at.  .  .  .  When  it  saw  the  other  mate- 
rial, it  seemed  to  take  another  fright."  The  plaintiflf's  sister 
testified :  "  As  we  crossed  the  bridge  she  became  frightened 
at  these  planks  on  the  north  side  of  the  grade  on  the  east 
side  of  the  bridge,  and  she  commenced  shying  again.  .  .  . 
I  don't  think  he  was  whipping  her  when  she  passed  the 
bridge.  Then  she  found  something  else  to  shy  at,  and  began 
to  shy  again."  The  evidence  was  very  f  uU  on  both  sides  as 
to  the  character  of  the  alleged  obstructions,  and  whether 
they  were  objects  calculated  to  frighten  horses  in  passing 
them,  and  as  to  the  character  of  the  horse  for  gentleness, 
and  whether  he  was  driven  properly,  on  this  occasion.  There 
was  no  claim  that  the  roadway  was  not  in  itself  suflBlcient 
and  in  good  condition. 

The  court  submitted  the  case  for  a  special  verdict,  to  find, 
among  other  things :  "  (1)  Was  the  rubbish  or  pieces  of  plank 
and  old  timbers  which  were  within  the  limits  of  the  highway 
a  defect  in  the  highway  which  rendered  it  not  reasonably 
safe  for  travel  on  it?  (2)  Did  such  defect  in  the  highway 
cause  the  plaintiflfs  accident? "  The  defendant's  counsel  re- 
quested the  court  to  submit  to  the  jury  the  following  ques- 
tions: "(1)  Do  you  find  that  the  horse  was  frightened  and 
shied  at  the  plank  on  the  east  side  of  the  road  [bridge]  ? 
(2)  If  you  say,  *  Yes,'  in  answer  to  the  last  question,  do  you 
find  that  such  plank  was  the  proximate  cause  of  the  injury  ? " 
The  court  refused  these  requests. 

In  charging  the  jury  the  court  gave  no  special  instructions 
in  regard  to  these  questions,  although  the  case  was  submitted 
for  a  general  as  well  as  a  special  verdict,  and  said  to  the 
jury  that  they  were  "  to  look  at  this  defect  that  is  claimed, 


80  SUPKEME  COUKT  OF  WISCONSIN.  [90 

Laird  va  Town  of  Otsega 

this  pile  of  rubbish  by  the  side  of  the  highway,  and  say 
whether  it  was  such  a  defect  as  would  make  the  town  liable 
within  the  rule"  the  court  had  given  them;  "whether  it 
was  such  an  object  in  the  highway  as  naturally  could  or 
would  frighten  horses  of  reasonable,  ordinary  gentleness,, 
and  reasonably  well  broken,  and  being  at  the  time  driven 
with  ordinary  and  reasonable  care."  And  on  the  question, 
of  proximate  cause  the  court  said:  "You  wiU  look  at  that 
as  the  evidence  shows  you,  and  say  whether  that  was  such 
an  object  in  the  highway  as  naturally  and  reasonably  should 
be  expected,  by  men  of  ordinary  experience  in  such  things, 
to  produce  such  an  accident  as  the  plaintiBf  met  with." 

The  jury  answered  all  the  questions  submitted  in  favor  of 
the  plaintiff,  and  found  a  general  verdict  in  her  favor  for 
$2,500,  upon  which  she  had  judgment,  and  from  it  the  de- 
fendant appealed. 

H.  W.  Chynoweth  and^«7bA7i  S,  Maxwdlj  for  the  appellant, 
argued,  among  other  things,  that  no  negligence  or  default 
on  the  part  of  the  town  was  shown.  Barrett  v.  Walworth^ 
64  Hun,  526;  Kingsbury  v.  DedhaniylS  Allen,  186.  The 
notice  of  the  injury  was  insufficient.  It  should  be  couched 
in  such  language  that  from  it  alone  the  officers  of  the  town 
could  go  directly  to  the  place  where  the  defect  is  said  ta 
exist.  Iliner  v.  Fond  du  Lac^  71  Wis.  74;  Weber  v.  (xreenr 
fieldj  74  id.  234 ;  Sowle  v.  Tomah^  81  id.  349 ;  Gardner  v.  Wey- 
mouth,  155  Mass.  595 ;  Farnaworth  v.  Mi.  Solly,  63  Vt  293 ; 
Biesiegel  v,  Seymour,  58  Conn.  43. 

Jolm  J.  Sutton,  for  the  respondent. 

PmNEY,  J.  1.  The  giving  of  the  notice  required  by  the 
statute  (sec.  1339,  B.  S.)  was  a  condition  precedent  to  the 
right  of  the  plaintiflf  to  recover.  Without  an  allegation 
showing  that  notice  had  been  given,  the  complaint  would 
have  been  demurrable.  Sowle  v.  Tomah,  81  Wis.  351 ;  Weber 
^.  Oreenfield,  74  Wis.  234,  236.    Whether  the  notice  in  the 
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present  case  was  sufficient  is  not  entirely  free  from  doubt. 
"  One  half  mile  east  of  the  village  of  Otsego  in  said  town,'^ 
is  not  a  certain  and  definite  point.  From  what  point  in  the 
village  would  the  half  mile  be  estimated  or  measured?  The 
obstruction  or  insufficiency  in  the  highway  might  be  of  such 
a  character  or  so  conspicuous  as  to  assist  in  finding  the  point 
intended.  That  the  obstruction  was  "  near  to  and  a  little 
east  from  the  farm  house  of  one  Thomas  Bowden  "  served 
to  indicate  the  vicinity  of  the  obstruction,  and  that  there 
was  "  an  embankment  at  the  point  named  "  where  the  plaint- 
iff received  the  injury,  serves,  we  think,  in  connection  with 
the  character  of  the  alleged  obstruction,  namely,  "  old  plank 
piled  in  the  traveled  part  of  said  highway,"  to  render  the 
notice  reasonably  certain  and  point  out  sufficiently  the  place 
of  the  alleged  obstruction.  It  appears  that  there  was  a 
bridge  across  the  road  at  the  point  in  question,  on  the  west 
side  of  which,  and  by  the  side  of  the  bridge,  there  was  a 
telegraph  pole,  and  by  reference  to  which  the  notice  could 
have  been  made  more  certain ;  but  it  cannot  be  said  that  the 
notice  in  this  case,  as  in  Weber  v,  Greenfield^  74  Wis.  234, 
was  inaccurate  and  afforded  no  aid  to  the  authorities  to  in- 
vestigate and  find  out  whether  or  not  the  highway  was  in- 
sufficient. It  does  not  occur  to  us  that  with  the  description 
contained  in  this  notice  there  ought  to  be  any  practical  diffi- 
culty in  ascertaining  the  place  intended  to  be  described. 
Where  a  notice  conyeys  the  necessary  information  to  the 
proper  person,  it  is  sufficient,  although  it  might  have  stated 
it  with  greater  particularity.  We  think  that  the  notice  was 
sufficient,  within  previous  decisions.  Za  Crosse  v.  Melrose, 
22  Wis.  463;  WaJl  v.  Highland,  72  Wis.  435;  Eein  v.  Fair- 
child,  87  Wis.  258;  Fopper  v.  Wheatland,  59  Wis.  C23;  Sal- 
laday  v.  DodgevUle,  85  Wis.  318. 

2.  It  was  contended  on  behalf  of  the  defendant  that  as  a 
matter  of  law  neither  the  plank  on  the  east  side  or  west  side 
of  the  bridge  could  be  considered  as  an  insufficiency  or  de- 
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feet  in  the  highway.  The  case  seems  to  have  been  submit- 
ted to  the  jury  wholly  in  respect  to  the  pile  of  plank  and 
rubbish  on  the  west  side  of  the  bridge.  Whatever  force 
there  may  be  in  the  argument  that  old  material,  to  the  ex- 
tent mentioned,  left  by  the  roadside  upon  repairing  a  bridge 
or  culvert  ought  not  to  be  regarded  as  an  insufficiency,  de- 
fect, or  obstruction  in  the  highway,  we  think  that,  under 
the  evidence  in  this  case,  that  was  an  argument  to  be  ad- 
dressed to  the  jury  and  not  to  the  court,  and  that  it  was  for 
the  jury  to  find  whether  the  plank  and  rubbish  were  an  ob- 
ject naturally  calculated  to  frighten  horses  of  ordinary  gen- 
tleness, when  properly  driven  on  and  along  the  highway. 
Foshay  v.  Glen  Ilaven^  25  Wis.  288. 

3.  The  two  questions  which  the  defendant's  counsel  asked 
to  have  submitted  to  the  jury  were  fairly  within  the  issue 
and  presented  by  the  evidence  on  the  part  of  the  plaintiff, 
referred  to  in  the  foregoing  statement.  It  tended  to  show 
that,  after  passing  the  pile  of  plank  and  rubbish  on  the  west 
side  of  the  bridge,  the  plaintiffs  husband  had  been  able  to 
so  control  the  horse  as  to  bring  him  more  into  the  middle  of 
the  road  and  from  the  south  side  of  the  embankment,  and 
that  the  horse  "seemed  to  take  another  fright;  it  looked  at 
the  plank  [on  the  east  side]  and  shied  away;  I  suppose  that 
is  what  it  was  frightened  at."  The  jury  might  have  found 
upon  the  evidence  that,  but  for  the  second  fright  of  the 
horse,  the  plaintiff  would  have  passed  on  in  safety,  and  that 
such  second  fright  and  shying  of  the  horse  were  the  efficient 
and  immediate  cause  of  the  injury.  The  defendant  was  en- 
titled to  have  this  question  submitted  to  the  jury  under 
proper  instructions.  As  the  court  was  charging  the  jury 
with  a  view  to  a  general  as  well  as  a  special  verdict,  and  in 
view  of  the  evidence,  the  defendant  might  properly  insist 
that  the  jury  should  find,  first,  whether  the  horse  was  fright- 
ened and  shied  at  the  plank  on  the  east  side,  and  whether 
that  was  the  efficient  and  immediate  cause  of  the  accident. 
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The  court  refused  to  submit  these  questions.  If  they  were 
somewhat  inartistically  framed,  they  were  certainly  suffi- 
cient to  call  the  attention  of  the  court  to  the  defendant's 
contention,  and  the  effect  of  the  instructions  given  was  such 
as  to  withdraw  the  attention  of  the  jury  from  this  point,  and 
the  case  was  put  to  the  jury  upon  the  ground  of  a  single  al- 
leged defect,  "  this  pile  of  rubbish  by  the  highway,"  to  say 
whether  it  was  "  such  a  defect  as 'would  make  the  town  lia- 
ble within  the  rule,"  and  whether  it  "  was  such  an  object  in 
the  highway"  as  should  naturally  and  reasonably  be  ex- 
pected to  produce  such  an  accident.  There  was  a  pile  of 
plank  and  rubbish  west  of  the  bridge,  which  first  frightened 
the  horse  and  made  it  shy,  and  there  were  the  plank  on  the 
east  side,  at  which  it  ^'  seemed  to  take  another  fright ;  it 
looked  at  it  and  shied  the  other  way."  We  understand  that 
the  instructions  refer  to  the  pile  west  of  the  bridge,  and  that 
the  jury  may  have  fairly  so  regarded  them,  and  in  that  view 
they  had  a  tendency  to  withdraw  the  attention  of  the  jury 
from  the  question  whether  the  fright  of  the  horse  at  the 
plank  on  the  east  side  of  the  bridge  did  not  cause  the  plaint- 
iff's injury.  If  the  plank  on  the  east  side  of  the  bridge  were 
the  true  cause  of  the  accident,  and  they  were  not  a  defect 
in  or  obstruction  of  the  highway,  then  the  plaintiff  could 
not  recover. 

For  the  errors  pointed  out,  in  not  submitting  the  ques- 
tions stated  to  the  jury,  and  in  the  instructions  given,  there 
must  be  a  new  trial 

By  iKa  CovH. —  The  judgment  of  the  drcnit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 

KswKAK,  J.,  took  no  part. 

Vol*  90—8 
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The   Emerson-Talcott   Company,   Eespondent,  vs.  Knapp, 

imp.,  Appellant. 

March  6— April  S,  1895. 

"Married  women:  Contracts:  IndividtuU  earnings. 

A  note  signed  by  a  wife  with  her  husband  to  secure  the  payment  of 
his  debt  arising  out  of  his  agency  for  the  payee,  and  to  procure 
a  new  contract  of  agency  in  the  names  of  both  husband  and  wife^ 
is  held  void  as  to  the  wife  because  having  no  relation  to  her  sepa- 
rate estate  or  individual  earnings,  the  new  contract  of  agency  not 
being  the  inauguration  of  a  separate  business  by  her,  but  merely 
a  contrivance  whereby  she  might  become  surety,  not  only  for  hei^ 
husband's  antecedent  debt,  but  also  for  his  future  conduct  of  the 
business  of  the  agency. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  M.  Morrow,  Circuit  Judge.     Reversed. 

The  action  is  upon  a  joint  and  several  promissory  note 
executed  by  the  defendants  to  the  plaintiff.  It  is  defended 
by  H,  L.  Knapp  alone.  The  defense  is  that  at  the  time  of 
the  execution  of  the  note  TI.  L.  Knapp  was  a  married  woman, 
the  wife  of  the  defendant  II.  A.  Knapp,  and  that  she  signed 
the  note  as  surety  for  a  debt  of  her  husband,  and  not  in  any 
w^ay  for  the  advantage  of  her  separate  estate  or  business. 

The  evidence  shows  that  during  the  year  1890  H.  A. 
Knapp,  the  husband,  was  a  local  agent  for  the  plaintiff,  to 
seU  its  goods  at  Durand ;  that  at  the  end  of  the  year's  ^busi- 
ness he  was  found  to  be  behind  in  his  accounts  and  indebted 
to  the  plaintiif  in  a  considerable  sum ;  that  the  plaintiff  had 
a  bond  from  H.  A.  Knapp,  with  sureties,  to  indemnify  it 
from  loss ;  that  H.  L,  Knapp  signed  the  note  in  suit,  with 
her  husband,  to  secure  the  debt  to  the  plaintiff,  to  release  the 
sureties  from  the  bond,  and  to  procure  a  new  contract  for 
the  year  1891  for  the  same  business.  The  new  contract  was 
taken  in  the  names  of  husband  and  wife  jointly.  The  con- 
sideration of  the  note  was  the  indebtedness  of  the  husband, 
the  release  of  the  sureties,  and  the  new  contract  of  agency^ 
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There  was  a  trial  by  the  court,  and  finding  and  judgment 
for  the  plaintiff.     The  defendant  II,  L.  Krmpp  appeals. 

For  the  appellant  there  was  a  brief  signed  by  John  Frast-r 
and  C.  M.  niUiard^  and  oral  argument  by  Mr,  Hilliard, 

Wm,  E.  Plrnr Lifter^  for  the  respondent. 

Newman,  J.  The  right  of  the  plaintiff  to  recover  turns 
upon  the  question  of  the  ability  of  the  defendant  to  bind 
herself  at  law  bv  the  contract  she  undertook  to  make, 
rather  than  upon  any  question  of  the  adequacy  of  consider- 
ation. Granted  the  capacity  to  make  the  contract,  there 
could  be  no  question  of  the  adequacy  of  the  consideration. 
But  the  ability  of  a  married  woman  to  bind  herself  at  law 
by  her  contracts  is  limited  to  such  engagements  as  are  nec- 
essary or  convenient  to  the  use  and  enjoyment  of  her  sep- 
arate estate  or  to  the  carrying  on  of  her  separate  business,  or 
relating  to  her  personal  services.  T,  T.  Hay  dock  Carina  ge 
Co.  V.  Pier,  74  Wis.  582;  Fuller  cfe  Fuller  Co,  v,  McIIenry^ 
83  Wis.  573 ;  Gaxjnor  v.  Blewett,  86  Wis.  399.  This  engage- 
ment, whereby  the  defendant  signed  as  surety  for  the  pay- 
ment of  her  husband's  debt,  had  no  relation  to  the  more 
convenient  use  and  enjoyment  of  her  separate  estate.  It  had 
no  relation  whatever  to  her  separate  estate,  and  can  have 
none,  unless  the  court  shall  hold  that  it  became  a  charge 
and  burden  upon  it.  It  did  not  relate  to  any  separate  busi- 
ness which  she  was  carrying  on  in  her  own  name.  She  was 
carrying  on  no  separate  business.  Nor  did  it  relate  to  her 
individual  earnings.  She  had  no  individual  earnings.  Her 
time  and  service  belonged  to  her  husband.  With  his  con- 
sent she  might  engage  in  service  of  which  the  wages  should 
be  her  separate  property.    E.  S.  sec.  2343.^     Perhaps,  with 

^Sec  2343,  R.  S.,  is  as  foUows:  "The  individual  earnings  of  every 
married  woman,  except  those  accruing  from  labor  performed  for  her 
husband,  or  in  his  employ,  or  payable  by  him,  shaU  be  her  separate 
property,  and  shaU  not  be  subject  to  her  husband^s  control,  or  liable  for 
his  debts."—  Rep. 


36  SUPREME  COURT  OF  WISCOXSm.  [90 

The  Emerson-Talcott  Ca  t&  Knapp. 

her  husband's  consent,  she  could  bind  herself  by  a  contract 
to  render  such  service.  But  that  is  not  this  case.  Here  the 
business  which  was  undertaken  was  to  be  carried  on  by  both 
husband  and  wife  jointly,  and  the  labor  and  skill  of  the  hus- 
band was  to  be  contributed  and  blended  with  hers  in  a  busi- 
ness which  was  not  her  separate  business.  In  such  a  case 
the  business  is  to  be  considered  as  the  business  of  the  hus- 
band, and  not  of  the  wife,  and  the  earnings  of  the  business 
are  to  be  considered  the  earnings  of  the  husband.  They  are 
not,  within  either  the  terms  or  intention  of  the  statute,  the 
"  individual  earnings  "  of  the  wife.  It  is  rather  labor  per- 
formed for  her  husband  and  in  his  employ,  to  assist  hun  in 
acquiring  the  products  of  the  business  and  in  providing  for 
the  support  of  the  family.  Bricldeyv.  Walker^  68  Wis.  563; 
Barker  v.  Lynch^  75  Wis.  624;  Fuller  <&  Fuller  Co.  v.  Mc- 
Hen/ry,  83  Wis.  573 ;  Hazelhaker  v.  GoodfelloWy  64  111.  238 ; 
National  Bank  v.  Sprague^  20  N.  J.  Eq.  13;  Plummer  v. 
Troet,  81  Mo.  425 ;  Birkbeck  v.  Ackroyd,  74  K  Y.  356 ;  Cole- 
man V.  Bv/TTy  93  N.  Y.  17 ;  Blaechvn%ka  v.  Howard  Mission 
de  Home,  130  K  Y.  497. 

The  execution  of  the  contract  of  agency  for  the  year  1891 
was  not,  in  any  view,  the  purchase  or  inauguration  of  a 
separate  business  by  the  defendant.  Such  might  have  been 
a  sufficient  consideration  for  her  promise  to  pay  her  hus- 
band's debt.  BrioUey  u  Walker,  68  Wis,  668.  But,  in  ef- 
fect, it  was  only  a  contrivance  whereby  the  wife  might 
become  surety,  not  only  for  the  husband's  antecedent  debt^ 
but  also  for  the  succes^ul  conduct  of  the  plaintiff's  business 
by  her  husband  for  the  year  1891.  Such  a  contract  is  en- 
tirely beyond  a  married  woman's  capacity  to  contract.  The 
note  is  entirely  void. 

By  the  Cowrt —  The  judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  remanded  for  a  new  trial 
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MosHiBE,  Eespondent,  vs.  The  La  Ceossb  County  Agrioult- 

TOAL  Society,  Appellant 

March  6^  April  S,  1896. 

Aiidtration:  Agreement  to  svbmit:  Notice  of  rules  governing  Tiorser^ceg, 

An  adyeitisement  by  an  agricoltoral  society  that  the  races  at  its  an- 
nual fair  would  be  conducted  "  under  rules  of  American  Trotting 
Association "  was  not  notice  to  one  who  entered  horses  in  such 
races  that  the  society  was  a  member  of  said  association  and  that 
all  questions  arising  upon  the  races  were  to  be  referred  to  it  for 
decision,  so  as  to  render  the  decision  of  the  association  upon  a 
question  so  referred  binding  upon  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  M.  Morrow,  Circuit  judge.    Affirmed. 

The  defendant  is  an  agricultural  society.  It  gave  a  fair 
in  the  fall  of  1892,  at  which  it  offered  prizes  for  a  trotting 
race  of  horses.  It  was  advertised  that  the  races  would  be 
conducted  "  under  rules  of  American  Trotting  Association.'^ 
The  plaintiff,  through  one  J.  Y.  Palmer,  entered  two  horses 
for  the  races.  Both  won  prizes,  amounting  to  $75.  It  was 
so  decided  by  the  judges.  Protests  were  made  that  the 
horses  were  owned  by  Palmer  and  not  by  the  plaintiff. 
Palmer  was  barred  by  some  rule  of  the  American  Trotting 
Association  from  participating  in  racfes  held  by  any  member 
of  the  association.  The  defendant  was  a  member.  A  rule 
of  the  association  provided  that  "  members  shall  be  war- 
ranted in  withholding  the  premium  of  any  horse,  during  the 
time  herein  mention^,  without  any  formal  protest,  if  they 
shall  receive  information  in  their  judgment  tending  to  es^ 
tabUsh  that  the  entry  was  fraudulent  or  ineligible.  Pre- 
miums withheld  under  this  rule  to  be  forthwith  sent  to  the 
secretary  of  this  association  to  await  the  result  of  an  inves- 
tigation by  the  member  or  by  the  boards  of  review  or  ap- 
peals; and  if  the  eligibility  of  the  horse  is  not  established 
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within  three  weeks  he  shall  then  be  barred  from  winning, 
unless  the  case  is  appealed."  The  prizes  were  withheld,  and 
the  money  was  sent  to  the  secretary  of  the  American  Trot- 
ting Association  to  be  disposed  of  according  to  its  rules. 
The  rules  of  the  association  provided  for  some  arbitration 
of  the  question  in  dispute,  which  was  had,  and  the  matter 
was  decided  against  the  plaintiff.  Afterwards  the  plaintiff 
brought  this  action  to  recover  the  amount  of  the  prizes. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appeals. 

George  IL  Gordon  and  N.  A.  Partridge^  for  the  appellant. 

C.  L.  Ilood^  for  the  respondent. 

Newman,  J.  The  circuit  court  instructed  the  jury  that 
the  contract  was  "  that  the  manner  of  the  races,  the  matters 
relating  to  the  entries  and  the  ownership  of  the  horses,  the 
make-up  and  conduct  of  the  races,  and  the  racing  should  be 
according  to  the  rules  of  the  American  Trotting  Associa- 
tion. ...  It  is  undoubtedly  true,  under  this  contract, 
that  Mr.  Palmer,  being  a  suspended  member,  would  have 
no  right  to  enter  his  own  horses  for  these  races.  .  .  . 
If  •  .  .  you  find  that  plaintiff  was  the  owner  of  these 
horses,  and  that  they  were  properly  entered,  under  the  con- 
tract, in  these  races,  and  were  entitled,  by  their  position  in 
the  races,  to  the  sum  olaimed  in  this  action,  then  your  ver- 
dict should  be  for  the  plaintiff,  ...  It  makes  no  dif- 
ference, in  this  case,  what  disposition  the  defendant  may 
have  made  of  any  of  its  funds.  That  does  not  go  to  the 
question  of  its  liability  in  this  case." 

It  will  be  seen  that  the  case  was  submitted  to  the  jury 
substantially  on  the  theory  that  the  only  question  involved 
was  whether  the  plaintiff  owned  and  controlled  the  horses 
at  the  races,  or  whether  Palmer  owned  or  controlled  them ; 
that  the  plaintiff,  if  he  owned  the  horses,  was  entitled  to  the 
prize  money,  unless,  for  the  purpose  of  the  races,  they  were 
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under  the  control  or  management  of  Palmer  for  his  own 
^vantage;  and  that  it  was  no  part  of  the  contract  that  the 
question  should  be  submitted  to  the  American  Trotting  As- 
sociation for  decision.  This  seems  to  be  the  correct  view 
of  the  case.  The  advertisement  that  the  races  would  be 
under  the  rules  of  the  American  Trotting  Association  can- 
not fairly  be  held  to  have  notified  participants  in  the  races 
that  the  defendant  Avas  a  member  of  that  association  and 
that  all  questions  arising  upon  the  races  were  to  be  referred 
to  it  for  decision.  Such  participants  cannot  be  held  to  be 
bound  by  rules  of  that  association  not  relating  to  the  owner- 
ship and  entry  of  horses  and  the  manner  of  the  races,  of 
which  they  were  not  fairly  notified.  So  it  cannot  be  held 
that  the  plaintiflf  was  bound  by  any  agreement  to  submit 
this  question  to  the  association  for  its  arbitration,  or  that 
its  action  can  bind  him.  The  question  which  was  involved 
seems  to  have  been  fairlv  submitted. 

By  the   Court —  The  judgment  of  the  circuit  court  is 
afiirmed. 


Ray,  Assignee,  Respondent,  vs.  Hixon  and  others,  Execu- 
tors, Appellants.  ,^5  ^ 

March  6 —April  S,  1896, 

yoluntary  assignment:  Waiver  by  assignee  of  right  to  appeal  from  judg- 
ment: Bill  of  exceptions:  Appealable  order, 

1  After  judgment  against  an  assignee  for  the  benefit  of  creditors  in 
an  action  by  him  to  set  aside  a  mortgage  given  by  his  assignor,  he 
sold  the  mortgaged  property  in  good  faith  and  upon  advice  of 
counsel  and  with  the  consent  of  the  mortgagee,  and  applied  the 
proceeds  upon  the  mortgage  debt  with  the  sanction  of  the  court, 
and  the  mortgage  was  thereupon  discharged.  Held,  that  this  was 
a  settlement  of  the  litigation  and  a  waiver  of  the  right  to  appeal 
from  the  judgment  and  was  binding  upon  creditors  represented 
by  the  assignee. 

•%  An  order  extending  the  time  for  filing  and  serving  a  biU  of  excep- 
tions»  made  after  the  right  to  appeal  had  been  waived,  is  appealable« 
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Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
county:  J.  M.  Mokkow,  Circuit  Judge.    Reversed. 

This  action  was  brought  by  Oeorge  H,  Rwy^  assignee  under 
a  voluntary  assignment  of  the  firm  of  McDonald  Bros., 
against  one  Gideon  C.  TTixon,  for  the  purpose  of  setting 
aside  certain  real-estate  mortgages  and  bills  of  sale  of  per- 
sonal property  which  were  given  by  McDonald  Bros,  to  se»- 
cure  repayment  of  a  loan  of  $75,000  made  by  Hixon  to  them 
January  21, 1889.  The  voluntary  assignment  of  McDonald 
Bros,  was  made  December  17, 1891,  and  the  said  mortgages 
and  bills  of  sale  were  not  placed  upon  record  until  about  the 
time  of  the  making  of  the  assignment.  It  was  alleged  in 
the  complaint  that  the  said  mortgages  and  bills  of  sale  were 
fraudulent  and  void  as  against  creditors,  because  withheld 
from  record  pursuant  to  an  agreement  with  McDonald  Bros. 
Gideon  C.  Hixon  having  died  after  the  commencement  of 
the  action,  the  defendants,  his  executors,  were  substituted 
as  defendants.  Before  the  trial  of  the  action,  the  defendants 
disolahned  any  right  to  or  lien  on  the  personal  property,  and 
released  the  same  and  surrendered  the  bills  of  sale. 

The  action  was  tried  in  February,  1893,  by  the  court;: 
and,  on  the  20th  day  of  April  following,  findings  and  judg- 
ment were  entered  and  rendered  in  favor  of  the  defendants,, 
the  court  finding  that  there  was  no  agreement  to  withhold 
the  securities  from  record,  and  that  they  were  valid  securir 
ties.  Notice  of  entry  of  this  judgment  was  duly  served  on 
the  attorneys  for  the  plaintiflf,  April  25, 1893.  No  excep- 
tions were  filed  by  the  plaintiflf  to  the  findings  of  the  court. 

The  defendants'  claim  against  the  insolvent  estate  amounted,, 
with  interest,  to  $108,945.04,  and  was  duly  filed  and  proved' 
in  the  assignment  proceedings.  It  appears  that  the  as- 
signee sold  the  real  estate  covered  by  the  mortgages  for 
the  sum  of  $65,658.07;  and  in  May,  1893,  the  assignee 
paid  said  sum  to  the  defendants,  and  also  paid  to  them  a 
dividend  of  thirty-five  per  cent,  upon  their  claim,  amounting 
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to  $38,130.89,  making  a  total  amount  paid  on  the  claim  of 
$103,788.96.  Thereupon  the  mortgages  were  released  and 
discharged.  Such  payments  were  made  by  the  assignee 
under  the  advice  of  his  counsel,  and  because  he  was  advised 
by  them  that  the  judgment  could  not  be  reversed  and  that 
it  was  not  for  the  interest  of  the  creditors  to  take  an  appeal. 
September  8, 1893,  the  assignee  made  report  to  the  circuit 
court  of  the  proceedings  in  the  action,  and  the  payments  on 
the  said  judgment  so  made  by  him,  and  the  reasons  there- 
for ;  and  upon  said  petition  an  order  was  made  by  the  cir- 
cuit court  authorizing  and  approving  such  payments,  and 
directing  that  such  order  be  entered  nunc  pro  iunc  as  of  May 
1, 1893. 

On  the  7th  day  of  February,  1894:,  one  James  J.  Hogan^ 
a  creditor  of  McDonald  Bros.,  whose  claim  was  duly  proven 
and  amounted  to  more  than  $11,000,  gave  notice  to  the  de- 
fendants' attorneys  that  he  would  apply  to  the  court  on  the 
19th  day  of  February,  1894,  for  an  order  "requiring  and 
directing  the  plaintiff  to  make  application  to  have  the  de- 
fault of  said  plaintiff  to  file  exceptions  to  the  findings  of  fact 
and  conclusions  of  law  made  and  filed  in  the  above-entitled 
action  opened,  and  the  time  for  so  doing  extended,  and  re- 
quiring and  directing  the  said  plaintiff  to  cause  a  bill  of 
exceptions  in  the  above-entitled  action  to  be  duly  settled,  or 
that  said  James  J.  Hogan  may  be  permitted  to  make  such 
application  in  the  name  of  the  said  assignee  for  the  benefit 
of  the  creditors  of  the  said  McDonald  Bros."  This  motion 
was  based  on  the  record,  and  upon  the  affidavits  of  James  J. 
Hogan,  C.  Jelhson,  George  B.  Earley,  and  Charles  W.  Bunn. 

Hogan's  affidavit  stated  that  he  was  a  creditor  of  McDon- 
ald Bros,  to  the  amount  before  stated;  that  such  credit  was 
given  by  him  after  the  giving  of  the  securities  to  Hixon,  and 
upon  the  faith  that  the  property  was  free  and  clear  of  in- 
cumbrances and  a  statement  to  that  effect  by  McDonald 
Bros.,  and  that  such  credit  would  not  have  been  given  had  he 
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known  of  the  incumbrance ;  that  the  assignee  f aUed  to  notify 
him  of  the  trial  of  the  action,  though  his  claim  had  been  duly 
proven,  and  that  he  did  not  know  of  the  trial  until  after  the 
judgment  had  been  rendered;  that  he  had  no  information 
as  to  what  the  findings  were,  but  supposed  that  the  assignee 
^N'ould  in  due  time  take  proper  exceptions  and  prepare  a  bill 
of  exceptions  for  appeal,  and,  relying  on  such  belief,  he  took 
no  steps  to  ascertain  if  he  had  done  so  until  December  29, 
1893,  when  he  ascertained  that  no  exceptions  had  been  taken 
and  that  the  time  for  preparing  the  bill  of  exceptions  had 
expired ;  that  he  then  employed  C.  W.  Bunn,  Esq.,  an  attor- 
ney, to  make  application  to  open  the  default  and  obtain  ex- 
tension of  the  time  for  making  exceptions  and  preparing  a 
bill.  He  also  offers  to  file  a  bond  for  such  sum  as  the  court 
directs,  for  the  payment  of  all  costs  and  expenses  on  the  ap- 
plication and  appeal,  and  to  save  the  assignee  and  the  estate 
harmless. 

Jellison's  affidavit  states  that  he  is  president  of  the  Jelli- 
son  Towing  Company,  and  that  said  company  is  a  creditor 
of  McDonald  Bros,  to  the  extent  of  $3,300,  which  credit  was 
extended  on  the  faith  and  belief  that  the  property  of  Mo- 
Donald  Bros,  was  unincumbered ;  that  he  knew  of  this  ac- 
tion, but  did  not  know  that  the  assignee  had  failed  to  take 
exceptions  or  prepare  a  bill,  but  supposed  until  Avithin  two 
months  that  the  assignee  was  prosecuting  the  litigation  upon 
appeal. 

George  B.  Earley's  affidavit  stated  he  is  the  administrator 
of  the  estate  of  Henry  W.  Earley,  deceased,  who  died  March 
24,  1893,  and  who  in  his  lifetime  was  a  member  of  two 
firms  who  were  creditors  of  said  McDonald  Bros,  to  the 
aggregate  amount  of  over  $12,000,  which  debts  were  duly 
proven ;  that  such  debts  were  contracted  and  credit  given 
on  the  faith  that  the  property  of  McDonald  Bros,  was  un- 
incumbered, and  upon  investigations  of  the  records  which 
showed  that  fact;  that  said  HenryW. Earley,  before  the  trial 
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of  this  action,  requested  the  plaintiff  and  his  attorneys  to 
be  allowed  to  show  on  the  trial  the  facts  with  reference  to 
the  extension  of  credit  to  said  assignors,  as  stated  in  the  affi- 
<iavit,  but  that  plaintiff  failed  and  refused  to  permit  such 
evidence  to  be  given ;  that  said  II.  W.  Earley  fell  sick  before 
the  trial  of  said  action,  and  was  confined  to  his  bed  at  the 
time  of  the  trial,  and  died  before  the  final  decision  thereof; 
that  deponent  supposed  that  plaintiff  would  take  the  neces- 
sary steps  to  appeal  from  the  judgment,  until  about  the  1st 
of  March,  1894. 

The  affidavit  of  Charles  W.  Bunn  states  that  he  has  ad- 
vised his  clients  Ilogan  and  other  creditors,  and  verily  be- 
lieves, that  they  have  a  good  and  valid  case  to  set  aside  the 
mortgages  described  in  the  complaint;  that  he  verily  be- 
lieves there  is  merit  in  excepting  to  the  findings  in  the  case, 
and,  if  a  case  is  settled  containing  all  the  evidence,  he  be- 
lieves it  will  disclose  good  and  valid  reasons  for  reviewing 
the  judgment  upon  appeal. 

In  opposition  to  the  motion,  there  was  filed  and  read  the 
affidavit  of  Gilbert  M.  Woodward,  of  the  law  firm  of  Losey 
«fe  Woodward,  who  are  attorneys  for  the  assignee  and  have 
been  such  since  the  assignment  was  made.  It  appears  from 
this  affidavit  that  Henry  W.  Earley  was  anxious  to  have  this 
action  commenced,  and  sent  circulars  to  many  creditors  urg- 
ing them  to  join,  and  also  had  a  number  of  conferences  with 
the  assignee  and  his  attorneys  on  the  subject,  which  finally 
resulted  in  the  assignee  bringing  this  action ;  that  Mr.  T.  F. 
Frawley  of  Eau  Claire  was  Mr.  Earley's  attorney,  and  that 
he  and  Earley  were  duly  notified  by  letters  and  telegrams 
of  the  day  of  the  trial ;  that  Mr.  Frawley  telegraphed  on  the 
day  before  the  trial  that  Mr.  Earley  was  sick,  but  made  no 
suggestion  of  postponement ;  that  the  action  was  tried  on 
the  day  set  and  taken  under  advisement,  and  before  it  was 
decided  Mr.  Frawley  was  at  La  Crosse  and  was  told  what 
had  occurred  on  the  trial,  the  evidence  produced,  and  the 
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points  made,  and  that  there  was  no  intention  to  take  an  ap- 
peal ;  and  that  Mr.  Frawley  expressed  no  dissatisfaction  nor 
desire  to  appeal  in  case  of  an  unfavorable  result.  Mr.  "Wood- 
ward's afSdavit  further  showed  that  no  other  creditor  of 
McDonald  Bros,  in  any  way  manifested  any  interest  in  the  ac- 
tion after  it  was  commenced  or  after  it  was  decided,  and  that 
no  intimation  was  ever  given  to  the  assignee  or  his  attorneys 
that  any  person  desired  to  take  an  appeal  until  February  10^ 
1894,  when  this  motion  was  made;  that  he  advised  the  as- 
signee, after  the  decision  in  this  case  was  made,  that  an  ap- 
peal would  be  ineffectual  and  only  result  in  useless  delay 
and  expense. 

The  petition  of  the  assignee  for  authority  to  pay  the 
Hixon  claun,  and  the  order  made  thereon  September  8, 1893, 
as  of  May  1, 1893,  were  also  used  in  opposition  to  the  motion. 

Upon  the  showing  so  made,  an  order  was  made  by  the 
court.  May  22, 1894,  extending  the  time  of  the  plaintiff  to 
file  and  serve  a  biU  of  exceptions  until  July  1, 1894,  and  also 
providing  that  Hogan  might  use  the  name  of  the  assignee 
for  that  purpose  and  for  the  purpose  of  a  motion  or  appeal 
on  such  case  or  exceptions,  and  that  he  might  control  the 
proceedings  upon  giving  bond  in  the  sum  of  $1,000.  From 
this  order  the  defendants  appealed. 

For  the  appellants  there  were  briefs  by  George  H.  Gordon 
and  Wmlderj  FlanderB^  Smithy  Bottum  <&  YilaBy  and  oral  ar- 
gument by  F.  G.  Winkler  and  Mr.  Gordon. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
otBunn&Hadley.  The  order  was  not  appealable.  Sec.  3069, 
E.  S.;  Woodv.  Blytlie^  42  Wis.  300;  Jai^is  v.  Hamilton^  37 
id.  87.  The  recognized  practice  in  reviewing  orders  after 
judgment  with  regard  to  the  record  on  which  an  appeal  is 
heard,  is  by  a  motion  to  strike  out  the  case  or  bill  of  excep- 
tions after  the  case  is  taken  to  the  supreme  court  by  appeal 
from  the  judgment.  KeUy  v.  Fond  du  Lac^  29  Wis.  439 ; 
Pdlage  v.  PeUage,  32  id.  136. 
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WiNSLow,  J.  It  is  clear  that  the  action  brought  by  the 
assignee  to  set  aside  the  Hixon  mortgages  as  fraudulent  was 
brought  by  him  in  his  trust  capacity,  representing  all  the 
creditors  of  McDonald  Bros.  S.  &  B.  Ann.  Stats,  sees. 
1693J,  n02a. 

The  judgment  in  that  action  was  necessarily  binding  upon 
the  assignee,  subject  only  to  his  right  to  move  for  a  new 
trial  or  to  appeal.  Under  the  advice  of  able  counsel,  and 
apparently  in  the  exercise  of  entire  good  faith,  he  accepted 
the  result,  sold  the  mortgaged  property  (necessarily  with  the 
consent  of  the  mortgagees),  and  paid  over  the  proceeds  of 
sale  to  the  defendants,  with  the  sanction  and  approval  of 
the  circuit  court.  It  appears  also  that,  upon  such  pajnnent 
being  made,  the  mortgagees  satisfied  and  discharged  the 
mortgages.  Thus,  the  whole  controversy  was  unquestion- 
ably settled;  and  it  is  clear  that  the  arrangement  was  one 
by  which  both  parties  mutually  agreed  to  settle  the  entire 
litigation  and  waive  the  right  to  appeal  Such  an  agree- 
ment, fairly  made,  constitutes  an  effective  waiver  of  the  right 
of  appeal.  Thornton  v.  Madison  Woolen  Mills,  41  Wis.  265 ; 
Elliott,  App.  Proo.  §  148;  Shane  v.  Anderson,  57  Wis.  123, 
and  cases  cited  on  page  129.  Kothing  is  left  for  adjudica- 
tion. 

The  assignee,  therefore,  had  no  right  of  appeal  after  he 
had  made  this  settlement.  In  the  absence  of  fraud  or  bad 
faith,  whatever  binds  the  trustee  in  an  action  brought  by 
him  in  his  trust  capacity  binds  the  cestuis  que  trusient  whom 
he  represents.  Richter  v.  Jerome,  123  XJ.  S.  233,  246 ;  Kerri- 
-son  V.  Stewart,  93  U.  S.  155-160;  Corcoran  v.  C.  <&  0.  Caixal 
Co,  94  TJ.  S.  741,  745.  No  fraud  or  bad  faith  on  the  part 
of  the  trustee  is  shown  in  the  present  case.  On  the  con- 
trary good  faith  affirmatively  appears.  Therefore  the  cred- 
itors are  bound  by  the  judgment  and  the  settlement  thereof 
equally  with  their  trustee. 

There  being  no  right  of  appeal,  there  was  no  right  to  set- 
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tie  a  bill  of  exceptions,  and  an  order  attempting  to  grant 
such  right  is  appealable.  Evans  v,  St.  Paul  F.  <&  M,  Ins. 
Co.  54  Wis.  522. 

By  the  Court —  Order  reversed,  and  action  remanded  with 
directions  to  deny  the  motion. 


Green,  Respondent,  vs.  Stacy,  Appellant. 

Ijjj'^l  March  7 — April  8^1895. 

PARTNERsmp:  Accounting:  Appeai*  (1)  Prematura  personal  judg- 
ment for  share  of  profits,  (2)  Interest,  (3)  Work  of  partner*^ 
team,  (4)  Allowance  of  personal  claim:  Immaterial  error.  (5)  Ooods 
purchased  in  name  of  one  partner,    (6)  Bill  of  exceptions:  Review, 

1.  In  an  action  for  an  accounting  and  settlement  of  the  affairs  of  a 

partnership,  the  property  and  assets  of  the  firm  must  be  reduced 
to  money  and  its  debts  paid  before  one  partner  can  have  a  per- 
sonal judgment  against  the  other  for  his  supposed  share  of  the 
profits. 

2.  In  such  an  action,  the  defendant  having  denied  the  existence  of  the 

partnership  and  that  profits  had  been  realized,  interest  on  any 

sum  finaUy  found  due  the  plaintiff  should  be  allowed  only  from 

the  commencement  of  the  action. 

a  Although  by  the  partnership  agreement  a  partner  was  to  furnish 

,  his  time  and  labor  in  the  business,  an  allowance  was  properly 

made  to  him  in  the  accounting  for  the  work  of  his  team. 

4.  Although  mere  personal  claims  between  the  partners  were  not 

proper  items  in  the  partnership  account,  yet  in  this  case,  there 
being  but  two  partners  and  such  claims  having  been  litigated  on 
their  merits  and  passed  upon  by  the  court,  and  no  inconvenienc& 
or  embarrassment  having  been  occasioned  thereby  and  no  injus- 
tice done,  the  error  is  held  not  such  as  should  work  a  reversal  of 
the  judgment. 

5.  In  the  accounting  one  partner  who,  by  the  agreement,  was  to  furnish 

merely  his  time  and  labor  in  the  business  was  properly  credited 
with  the  amount  paid  by  him  for  goods  purchased  for  the  busi- 
ness in  his  own  name  at  the  suggestion  of  the  other  partner  whose 
'  duty  it  was  to  have  furnished  such  goods,  where  the  latter  never 
became  liable  therefor. 
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6u  The  appellant  in  this  case  having  failed  to  incorporate  into  the  bill 
of  exceptions  a  large  number  of  amendments  thereto,  and  it  being 
claimed  that  many  of  them  are  not  printed  in  the  case  and  that 
matters  agreed  to  be  stricken  out  are  printed  therein,  this  court 
cannot,  in  such  condition  of  the  record,  hold  that  the  referee  or 
the  court  erred  in  any  of  the  findings  as  to  the  facts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county :  Chahles  M.  Webb,  Circuit  Judge.     Reversed, 

This  action  was  brought  to  obtain  a  judgment  for  the  dis- 
solution of  a  partnership  between  the  parties  under  the  name 
and  style  of  TT.  H.  Stacy^  at  Keshena,  Wis.,  for  the  appoint- 
ment of  a  receiver,  the  application  of  the  firm  property  to 
the  payment  of  its  debts,  and  a  division  of  the  remainder 
between  the  parties  according  to  their  rights,  and  for  gen- 
eral relief.  The  defendant  denied  the  existence  of  the  part- 
nership, and  alleged  that  the  plaintiff  was  engaged  October 
25, 1888,  to  conduct  and  carry  on  the  merchandise  business 
at  Keshena,  Wis.,  and  was  to  receive  as  compensation  one 
half  of  the  profits;  that  there  were  no  profits  and  nothing 
to  be  settled ;  and  in  all  other  respects  he  denied  the  allega- 
tions of  the  complaint. 

The  issues  were  heard,  tried,  and  detennined  by  a  referee, 
who  found  that  the  parties  entered  into  partnership  in  Feb- 
ruary, 1886,  to  conduct  a  general  merchandise  business  on 
the  Indian  reservation  at  Keshena,  Wis.,  the  defendant  fur- 
nishing the  capital  and  the  plaintiff  contributing  his  time 
and  experience  in  conducting  the  business,  and  they  were  to 
share  the  profits;  that  it  was  conducted  in  the  name  of 
W,  H.  Stacy  until  October  25,  1888,  when  they  entered  into 
an  agreement  in  writing,  in  substance  that  Stacy  was  to 
furnish  $20,000  in  money  or  credit,  if  necessary,  to  carry  on 
said  business,  and  Oreen  was  to  furnish  his  time  and  labor 
in  running  the  store,  and  have  the  purchasing  of  aU  goods 
used  in  it,  and  to  be  purchased  of  parties  named  by  Stacy; 
that  Oreen  should  send  all  money  derived  from  sales  to 
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Sidoy  at  Clintonville,  until  aU  debts  were  paid,  except  such 
as  was  used  to  pay  clerk  hire,  freight,  insurance,  store  scales, 
And  incidental  expenses  not  to  exceed  $25 ;  that  the  concern 
was  to  pay  interest  on  goods  or  cash  not  to  exceed  $400,  the 
books  to  be  kept  by  a  competent  bookkeeper  under  the  in- 
struction of  both  parties,  the  profits  to  be  divided  equally 
between  the  parties,  and  Ghreen  was  to  send  all  money  on 
hand  to  Stacy  every  thirty  days.  The  business  was  termi- 
nated October  8, 1889.  The  referee  reported  the  state  of 
the  accounts  of  the  parties,  the  debts  and  credits  of  each  of 
the  parties  being  tabulated  in  separate  schedules  annexed  to 
and  made  a  part  of  his  report,  from  which  it  appeared  that 
the  company  owed  Green  $979.50,  and  that  the  balance  in 
the  hands  of  the  defendant  belonging  to  it  was  $7,019.92. 

Numerous  exceptions  Avere  taken  to  the  account  by  the 
respective  parties,  and  upon  argument  on  motions  to  con- 
firm the  report  and  for  judgment  and  also  to  set  aside  the 
report,  the  court  found,  in  addition  to  the  findings  of  the 
referee  and  in  modification  of  the  statement  of  account: 
<1)  That  on  the  8th  of  October,  1889,  the  defendant,  with- 
out the  knowledge  or  consent  of  the  plaintiff,  sold  out  the 
•entire  stock  in  trade,  and  took  all  moneys,  books  of  account, 
personal  property,  and  effects  of  the  pai*tnership  into  his 
possession  and  control,  and  without  the  consent  of  the  plaint- 
iff removed  them  to  his  residence  at  Clintonville,  Wis.,  and 
had  at  all  times  since  denied  and  refused  the  plaintiff  any 
right  to  or  control  over  the  books,  moneys,  property,  and 
effects  of  the  partnership;  (2)  that  the  only  assets,  other 
than  moneys  in  defendant's  hands,  consisted  of  accounts, 
notes,  and  securities  arising  out  of  the  business  and  due  to 
the  partnership,  exceeding  $11,000  in  face  value;  (3)  that 
the  partnership  debts  and  liabilities  had  all  been  paid,  except 
some  small  accounts  not  exceeding  $600,  which  the  defend- 
a,nt  refused  to  pay,  insisting  that  they  were  not  proper  part- 
nership debts,  and  the  defendant  had  been  repaid  for  aU 
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moneys,  goods,  or  capital  furnished  or  contributed  by  him; 
(4)  that  a  part  of  said  accounts,  notes,  etc.,  are  good,  and 
that  the  amount  which  can  be  collected  thereon  exceeds,  in 
the  opinion  of  the  court,  the  amount  of  the  liabilities  of  the 
firm;  (5)  that  in  Ifovember,  1889,  the  plaintiff  demanded  of 
the  defendant  a  settlement  and  accounting  of  the  partner- 
ship business,  and  that  he  account  to  the  plaintiff  for  his 
share  of  the  profits,  all  of  which  the  defendant  refused. 

The  court  restated  the  accounts,  and  corrected  some  errors 
and  omissions  in  the  referee's  statement,  but  did  not  change 
the  principle  of  taking  and  stating  the  accounts,  the  result 
of  which  was  that  it  was  found  that  at  the  termination  of 
the  partnership,  October  8,  1889,  there  was  due  from  the 
partnership  to  the  plaintiff  $994.50,  which  remained  unpaid; 
that  Stacy  had  in  his  hands,  belonging  to  said  partnership, 
over  and  above  what  was  due  him  for  all  contributions, 
credits,  or  otherwise,  $7,454.58,  no  part  of  which  he  had 
paid  or  accounted  for ; '  that,  deducting  therefrom  the  amount 
due  the  plaintiff,  there  remained  as  net  profits  of  the  busi- 
ness $6,460.08  in  the  hands  of  the  defendant,  one  half  of 
which  ($3,230.04)  belonged  to  the  plaintiff;  that,  adding 
thereto  the  $994.50  due  the  plaintiff  from  the  partnership, 
the  amount  due  the  plaintiff  from  the  defendant  October  8, 
1889,  was  $4,224.54,  to  which  the  court  added,  for  interest 
thereon  from  that  date  to  the  time  of  the  trial,  $981.46, 
amoimting  in  aU  to  $5,206,  for  which  sum,  with  costs,  a  per- 
sonal judgment  was  given  in  favor  of  the  plaintiff  and  against 
the  defendant,  and  it  was  provided  that  the  parties  or  either 
of  them  might  apply  upon  the  foot  of  the  judgment  for  an 
order  appointing  a  receiver,  to  receive  the  assets  belonging 
to  the  firm  and  to  collect  the  accounts  and  credits  due  to 
the  firm,  with  the  usual  powers,  etc.  From  this  judgment 
the  defendant  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Cha8.  W. 
Felker  and  Goldberg  cfe  Bbxie,  and  a  separate  brief  by  Mr. 
Vol.  90—4 
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FdkeTy  and  oral  argument  by  Benja/mm  J/.  Goldberg  and 
Jfr.  Fdker.  They  argued,  among  other  things,  that  in  an 
accounting  between  partners  the  partnership  accounts  only 
are  to  be  considered.  Personal  accounts  and  demands  are- 
not  cognizable,  even  though  there  are  but  two  partners. 
Roaenatid  v.  Qray^  112  111.  282;  Evana  v.  Bryan^  95  If.  C. 
174;  GorJiam  v.  Faraon^  119  111.  425;  Tumipaeed  v.  Good- 
win^ 9  Ala.  372;  Jonea  v.  Jonea^  23  Ark.  212;  Fletcher  v. 
Beedy  iSl  Mass.  312;  Gordon  v.  Gordon^  49  Mich.  501;  Gan- 
dolfo  V.  AppletoTiy  40  N.  Y.  533 ;  17  Am.  &  Eng.  Ency.  of 
Law,  1276,  note;  Carey  v.  WUlicMna,  1  Lea,  51 ;  WeUa  v.  Bah- 
cock^  56  Mich.  276;  Smith  v.  Diamond,  86  Wis.  359;  Dt- 
mond  V.  Henderaon,  47  Wis.  172.  Where  one  partner  worka 
in  and  about  the  partnership  in  any  manner,  and  finds  no 
fault  and  asks  no  compensation  until  afterwards,  he  is  not  en- 
titled to  any  compensation.  2  Lindley,  Partn.  774, 775 ;  Cold' 
well  V.  LeiheTy  7  Paige,  493 ;  Lee  v.  Laahhroohe,  8  Dana,  214  -y 
Cwrdiff  V.  DyervilU  Mfg.  Co,  7  R.  I.  325 ;  Beatty  v.  Wrayy 

19  Pa.  St.  516;  Heath  v.  Watera,  40  Mich.  457;  Story,  Partn. 
§  182.  Excess  of  labor  on  his  part,  however  great,  is  no 
ground  for  such  a  claim.  BrowndL  v.  Steere,  29  HI.  App. 
858;  8.  C.  128  111.  209;  Zindaey  v.  Stranahan,  129  Pa.  St. 
635 ;  Frank  v.  Webb,  67  Miss.  462.  It  was  error  to  render 
personal  judgment  against  Stacy  when  it  appears  that  a 
large  portion  of  the  assets  were  uncollected  and  that  several 
suits  were  pending  against  him  on  the  firm  business.  17  Am. 
&  Eng.  Ency.  of  Law,  1293, 1294,  note;  Smith  v.  Knight,  77 
Iowa,  540;  Roaenatid  v.  Gray,  112  111.  282;  McGiUvray  v. 
Moaer,  43  Kan.  219 ;  Buckinghamfh  v.  Ludlum,  29  N.  J.  Eq. 
345 ;  Paine  v.  Paine,  15  Gray,  299 ;  Carper  v.  Hawkina,  & 
W.  Va.  291 ;  Black,  Judgm.  §  47 ;  Kvagabv/ry  v.  Kingabv/ryj 

20  Mich.  212;  Gamer  v.  Prewitt,  82  Ala.  13;  Raynor  v. 
Raynor,  94  N.  Y.  248.  Where  one  partner  furnishes  all  the 
capital  and  the  other  is  a  partner  in  the  profits  only,  the 
stock  is  not  partnership  property.    Stumph  «;.  Bauer,  76- 
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Ind.  167;  Appeal  of  York  Co.  Bank^  32  Pa.  St.  446;  Bushr 
ing  V,  Peoples^  42  Ark.  390.  Oreen  has  no  specific  interest 
in  any  particnlar  part  of  the  property  of  the  firm;  his  inter- 
est consists  of  his  portion  of  the  residue  left  after  payment 
of  (ill  the  debts  and  UdbUities  of  the  firm  and  the  adjustment 
of  their  partnership  claims  against  each  other.  Douglas  v. 
WtnsloWy  20  Me.  89;  Noonan  v.  Nwnam,^  76  Cal.  44;  Tdbey^ 
V.  McFarlin^  115  Mass.  98;  Staats  v.  Bristow,  73  N.  Y.  264. 
See,  also,  Ewell's  note  to  2  Lindley,  Partn.  (2d  ed.),  517,  and 
cases  cited.  As  a  general  rule  interest  will  not  be  allowed 
upon  partnership  accounts  until  after  a  balance  is  struck  on 
settlement  between  the  partners.  1  Lindley,  Partn.  391, 
note;  Oilman  v.  Vaughan^  44  Wis.  646;  Gage  v,  Parmdee^. 
87  m.  330. 

E.  J.  Goodrickj  for  the  respondent,  contended,  inter  alia,, 
that  one  partner  may  have  an  accounting  and  recover  his 
share  of  the  profits  in  the  hands  of  the  other  who  holds  all 
the  assets,  notwithstanding  there  are  unpaid  judgments 
against  the  firm.  Smith  v.  Fitchett^  56  Hun,  473;  Brinley 
y.  Kupfer^  6  Pick.  179 ;  Tyng  v.  Thayer^  8  Allen,  391. 

PnrNEY,  J.  1.  The  copartnership  between  the  plaintiff 
and  defendant  was  dissolved  when  the  defendant  sold  out 
the  stock  of  goods  at  Keshena  belonging  to  the  firm  and" 
t-erminated  its  business.  As  there  was  no  agreement  to  the 
contrary,  each  partner  had  then  a  right  to  insist  on  a  sale  of 
the  partnership  assets  and  that  they  be  converted  into 
money,  and  neither  had  the  right  to  have  the  partnership 
property  or  any  portion  of  it  divided  in  specie.  The  right 
to  wind  up  its  affairs  —  that  is  to  say,  to  get  in  its  credits, 
convert  its  assets  into  money,  pay  its  debts,  and  divide  the 
residue — belonged  as  much  to  one  of  the  late  partners  as  to 
another.  If  recourse  is  had  to  the  court  for  that  purpose,  it 
will,  if  necessary,  appoint  a  receiver,  direct  a  sale  of  the 
assets  and  payment  of  partnership  debts,  settle  all  questions 
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of  account  between  the  partners,  and  make  division  of  the 
residue,  if  any,  in  proper  proportions.  Lindley,  Partn.  (6th 
ed.),  602-604.  This  action  Avas  instituted  to  effect  these 
purposes.  It  was  as  essential  to  the  proper  winding  up  of 
the  affairs  of  the  firm  that  an  account  should  be  taken  of  its 
debts  or  dealings  with  third  persons  as  of  its  assets  or  of  the 
dealings  and  accounts  of  the  partners  of  the  firm.  2  Daniell, 
Ch.  Prac.  *124:9.  The  rights  of  the  firm  creditors  are  worked 
out  through  the  equities  of  the  partners,  upon  a  dissolution, 
to  have  the  partnership  property  applied  to  the  payment  of 
the  debts  of  the  partnership.  The  rights  of  partners  are 
restricted  to  the  residue  that  may  remain  after  the  payment 
of  the  creditors  and  the  adjustment  of  the  accounts  of  the 
partners.  Lindley,  Pi|,rtn.  430;  Tobey  v.  McFarlin^  115  Mass. 
101.  It  does  not  appear  that  any  proper  account  has  been 
taken  or  stated  of  the  partnership  debts.  Each  partner  had 
an  equal  right  to  insist  that  the  partnership  assets  should  be 
first  applied  to  the  payment  of  its  debts  and  then  to  the 
adjustment  of  their  partnership  claims  as  against  each  other. 
It  is  only  the  residue,  if  any,  that  may  be  divided  between 
them  as  profits.  The  court  should  have  reduced  the  notes, 
accounts,  etc.,  of  the  face  amount  of  $11,000,  to  money,  by 
the  collection  or  sale  of  them  through  a  receiver,  before  ren- 
dermg  a  final  judgment  charging  the  defendant  with  a  gross 
sum  as  the  plaintiff's  share  of  the  profits,  upon  the  supposi- 
tion and  belief  that  the  imcoUected  assets  would  more  than 
pay  the  unpaid  debts  to  the  amount  of  $600. 

An  account  of  all  partnership  matters  and  dealings  is  es- 
sential to  a  final  decree  in  an  action  for  accounting  by  one 
partner  against  the  other,  for  all  partnership  matters  should 
be  adjusted  by  the  decree.  The  rule  is  stated  to  be  that 
^'  no  personal  decree  is  to  be  rendered  against  individual 
partners  until  the  assets  have  been  converted  into  money ; 
that  is  to  say,  the  excess  of  receipts  by  a  partner  over  his 
^disbursements  is  not  to  be  ordered  paid  in  by  him  to  the  re- 
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ceiver  before  the  assets  have  been  exhausted,  but  is  a  mere 
item  to  be  debited  to  him  on  the  final  balance;  nor,  where 
all  the  debts  have  been  paid  except  what  is  owing  from  one 
partner  to  the  other,  shonld  this  be  ordered  paid  until  the 
assets  are  collected, —  that  is,  the  creditor  partner  is  to  be 
paid  ont  of  the  proceeds  of  the  assets  if  possible."  Bates^ 
Partn.  §  971.  And  this  view  seems  to  be  well  sustained, 
Tynff  V.  Thayer,  8  Allen,  391 ;  Paine  v.  Paine,  15  Gray,  299^ 
300;  Brvrdey  v.  Kupfer,  6  Pick.  181;  WUd  v.  Milne,  2& 
Beav.  505;  Hosenstiel  v.  Gray,  112  111.  286;  McGiUvray  v. 
Moser,  43  Kan.  219;  Johnson  v.  Mamiz,  69  Iowa,  710;  Alli- 
son V.  Davidson,  2  Dev.  Eq.  79,  87;  Moore  v.  Wheeler,  10 
W.  Va.  35,  41. 

The  defendant  was  entitled  to  have  the  partnership  prop- 
erty and  assets  reduced  to  money  by  sale  or  collection,  and 
applied  to  the  payment  of  the  debts  of  the  partnership,  be- 
fore the  plaintiff  could  have  a  judgment  vnperaonam  against 
him  for  his  supposed  share  of  the  profits.  For  this  reason 
the  judgment  of  the  circuit  court  will  have  to  be  reversed, 
and  the  cause  remanded  with  directions  to  appoint  a  re- 
ceiver for  that  purpose. 

2.  As  the  defendant  denied  the  existence  of  the  partner- 
ship, and  denied  that  profits  had  been  realized,  the  rule  laid 
down  in  Carroll  v.  Little,  73  Wis.  52,  should  be  applied  to 
the  case,  and  interest  on  the  sum  finally  found  due  should 
be  allowed  only  from  the  commencement  of  the  action.  It 
is  proper  here  to  state  that  the  defendant  was  not  entitled 
to  any  greater  sum  for  interest  on  goods  or  cash  contributed 
than  the  $400  stipulated  in  the  written  contract  between 
the  parties.  The  evidence  does  not  establish  any  subsequent 
agreement  for  any  other  sum  as  interest,  and  therefore  his 
claim  in  that  respect  was  properly  disallowed.  Bates,  Partn, 
§  781;  1  lindley,  Partn.  389. 

3.  The  biU  of  exceptions  and  the  printed  record  are  in 
such  an  obscure,  confused,  and  contradictory  condition  that 
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we  cannot  attempt  to  review  the  case  upon  the  facts  with 
any  assurance  that  we  will  not  be  committing  instead  of 
correcting  error.  About  seventy  amendments  were  proposed 
to  the  bill  of  exceptions  and  filed  with  the  clerk,  with  the 
stipulation  that  all  but  four  of  them  should  be  ^^  and  are 
•hereby  incorporated  in  said  bill,"  but  no  attempt  was  made 
to  embody  them  in  the  bilL  The  appellant  seems  to  have 
embodied  some  of  them  in  the  printed  case,  but  respondent's 
counsel  devotes  seven  pages  of  his  brief  to  showing  in  detail 
that  many  of  them  were  not  so  printed  and  that  matter 
agreed  to  be  stricken  out  had  been  printed  and  insisted  on 
by  appellant  as  ground  for  reversal.  The  court  is  left  to 
locate  these  amendments  in  their  proper  places,  and  then  to 
ascertain,  if  possible,  how  nearly  the  printed  case  conforms 
to  the  record  when  thus  corrected.  It  is  obvious  that  the 
biU  of  exceptions  has  been  prepared  and  settled  in  entire 
disregard  of  correct  practice,  and  ample  cause  existed  for 
striking  it  out.  The  case  appears  to  have  occupied  the  atten- 
tion of  the  referee  fourteen  days,  and  the  circuit  court  seems 
to  have  carefully  reviewed  and  in  some  respects  corrected 
his  report  in  minor  particulars,  increasing  the  amount  found 
due  from  the  defendant  to  the  plaintiff  about  $172;  but  of 
this  increase  no  complaint  is  made.  We  cannot,  in  this  con- 
dition of  the  record,  safely  affirm  that  the  referee  or  court 
erred  in  any  of  its  findings  as  to  the  facts. 

4.  The  contention  that  the  referee  erroneously  refused  to 
admit  proof  to  show  that  the  Stacy  Logging  Company,  con- 
sisting of  the  parties  to  this  action  and  three  others,  was  not 
A  financial  success  and  was  heavily  indebted,  and  that  the 
charge  against  that  company,  as  it  appeared  upon  the  books 
of  the  Keshena  store,  for  $2,528.16,  had  not  been  paid,  and 
that  the  defendant  had  not  received  any  portion  thereof,  is 
not  sustained  by  the  record.  The  statement  of  this  ruling 
in  the  bill  appears  to  have  been  stricken  out  by  amendment. 
This  sum  of  $2,528.16  is  for  goods  and  supplies  sold  by  the 
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parties  to  this  action  to  the  Stacy  Logging  Company,  and 
was  due  to  their  firm.  Whether  it  had  been  paid  to  or  the 
defendant  had  received  the  benefit  of  that  snm  as  a  credit 
in  his  personal  account  and  dealing  with  the  Stacy  Logging 
Company,  was  a  question  tried  before  the  referee  and  deter- 
mined  in  favor  of  the  plaintiff,  and  that  finding  was  approved 
by  the  court.  Evidence  was  given  tending  to  sustain  the 
charge  as  a  proper  one  against  the  defendant ;  and  although 
the  defendant  testified  that  he  never  made  any  arrangement 
with  the  plaintiff  whereby  he  was  to  assume  that  account, 
and  did  not  know  or  think  that  it  had  been  credited  to  him 
and  the  plaintiff,  or  himself  personally,  upon  the  books  of 
the  Stacy  Logging  Company,  yet,  on  cross-examination,  he 
testified  that  "the  heft  of  this  was  credited  up  to  me  at 
Oshkosh,"  and  he  does  not  deny  that  he  received  the  benefit 
of  the  entire  sum.  In  view  of  all  the  facts  and  circumstances 
and  the  condition  of  the  record,  we  cannot  say  that  he  was 
improperly  charged  with  this  item. 

5.  The  allowance  of  $184  to  the  plaintiff,  complained  of, 
was  not  for  his  personal  services,  but  for  the  work  of  his 
team  in  the  partnership  business  at  Keshena,  and  seems  to 
be  free  from  objection. 

6.  The  evidence  in  respect  to  the  charge  of  $500  for  insur- 
ance money,  and  $500  for  the  lot  at  Bessemer,  belonging  in 
fact  to  the  plaintiff,  tends  to  show  that  the  money  for  these 
items  was  received  by  the  defendant  and  used  in  the  part- 
nership business,  and  that  the  plaintiff  was  credited  with  it 
on  the  books.  But  it  was  urged  that  this  charge  and  an 
item  of  $250  charged  to  Stacy  as  advanced  to  him  or  for  his 
use  and  benefit,  and  in  respect  to  which  the  evidence  is  not 
entirely  clear,  were  not  partnership  transactions  or  proper 
items  in  the  partnership  account,  but  were  individual  claims 
by  the  plaintiff  against  the  defendant,  and  could  not  be 
properly  litigated  in  this  action.  The  rule  is  that  merely 
personal  claims  are  not  cognizable  in  an  action  to  take  and 
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settle  partnership  accounts,  even  though  there  are,  as  in  this 
case,  only  two  partners.  In  Smith  v.  Diamond^  86  Wis.  359, 
which  was  on  demurrer,  it  was  said  that :  "  Neither  partner 
can  ascertain  and  enforce  in  such  action  any  individual  ac- 
count against  his  copartner,  no  matter  how  such  claim  arose- 
or  what  the  state  of  the  account  of  each  partner  with  the 
firm  may  be,  .  .  .  for  a  partner  has  no  claim  against 
his  copartner  individually  on  account  of  partnership  trans- 
actions. If  a  partner  is  in  arrears  in  his  partnership  ac- 
count, he  is  the  debtor  of  the  firm,  not  of  his  copartner. 
But,  if  he  owes  an  individual  debt  to  his  copartner,  the  firm 
has  nothing  to  do  with  it,  and  a  claim  therefor  cannot  have 
any  place  in  an  action  to  dissolve  the  partnership  and  settle 
its  affairs."  Objection  was  made  on  this  ground  to  the 
claim  for  $1,000  for  the  insurance  money  and  proceeds  of 
the  Bessemer  lot,  but  the  parties  thereafter  proceeded  to 
litigate  the  items  mentioned,  on  the  merits,  and  they  have 
been  passed  upon  by  the  referee  and  court.  The  objection 
is,  in  substance,  that  it  would  be  a  misjoinder  of  causes  of 
action  to  admit  these  claims;  but  where,  as  in  this  case, 
there  are  only  two  parties,  and  it  is  plain  that  no  inconven- 
ience or  embarrassment  has  been  occasioned  from  the  course 
pursued,  and  that  no  injustice  has  resulted,  we  think  that 
the  objection  must  be  regarded  as  waived,  and  that  the  error 
in  this  case  is  one  that  does  not "  affect  the  substantial  rights 
of  the  adverse  party,"  and  that  under  sec.  2829,  R.  S.,  it  fur- 
nishes no  ground  for  reversal  of  the  finding  or  judgment. 
Decker  v.  Trilling,  24  Wis.  610,  615. 

7.  The  item  of  $1,470,  objected  to  by  the  defendant,  was 
for  goods  purchased  by  the  plaintiff  of  XJpham  &  Russell  in 
his  own  name,  and  which  went  into  the  business  of  the  firm,, 
and  he  was  allowed  that  sum  in  his  credits  by  the  referee 
and  the  court.  The  evidence  tends  to  show  that  the  goods 
were  purchased  by  the  plaintiff  in  his  own  name  with  the 
defendant's  knowledge  and  in  fact  at  his  suggestion.    It  was^ 
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the  duty  of  the  defendant,  as  between  him  and  the  plaint- 
iff, to  have  furnished  these  goods.  The  plaintiff  furnished 
them,  and  he  was  on  this  basis  rightly  entitled  to  credit  for 
the  amount.  The  evidence  does  not  show  that  the  defend- 
ant ever  became  or  was  liable  to  TJpham  &  Eussell  for  the 
goods,  and,  as  they  were  furnished  to  him  by  the  plaintiff^ 
the  credit  seems  to  be  just. 

The  result  is  that^  excq)t  as  already  stated,  we  are  not 
able  to  say  that  there  is  any  reversible  error  in  the  account 
80  far  as  it  was  taken ;  bnt,  for  the  error  specified  in  pre- 
maturely rendering  a  personal  judgment  against  the  de- 
fendant, the  judgment  of  the  circuit  court  must  be  reversed^ 
and  the  cause  remanded  with  directions  to  appoint  a  receiver 
to  reduce  the  remaining  assets  to  money  and  to  take  an  ac- 
count of  the  debts  of  the  partnership  remaining  unpaid,  and 
for  further  proceedings  according  to  law. 

By  the  Court —  Judgment  is  ordered  accordingly. 


Ltjedke,  Eespondent,  vs.  Town  of  Mukwa,  Appellant. 

March  7— April  S,  1895. 

Injury  from  defective  highway:  Notice  of  defects:  Contributory  negli- 
gence: Court  and  jury, 

1.  Eyidence  that  there  were  deep,  sharp  holes  between  the  logs  of  a 
corduroy  road,  caused  by  their  gradual  wearing  out  and  rotting, 
was  sufficient  to  sustain  a  verdict  to  the  effect  that  the  highway 
was  defective  and  that  the  town  was  chargeable  with  notice  of  its 
condition. 

2l  Plaintiff  was  traveling  over  such  road,  at  a  time  when  it  was  cov- 
ered with  water  from  a  heavy  rain,  with  three  other  adults  and 
three  children  in  a  democrat  wagon,  one  hind  spring  of  which  was 
broken,  lowering  that  comer  of  the  box  four  to  six  inches.  The 
wagon  went  suddenly  into  a  deep  hole  between  the  logs,  and 
plaintiff,  with  the  rear  seat  on  which  she  was  riding,  was  thrown 
backwards  out  of  the  wagon  and  injured.  Held,  that  the  ques- 
tion of  contributory  negligence  was  for  the  jury. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
oounty:  Ohablbs  M.  Webb,  Circuit  Judge.    Affirmed. 

Action  for  personal  injury  caused  by  a  defective  highway. 

The  road  was  of  corduroy.  Some  of  the  logs  were  worn 
and  rotted  out  so  as  to  make  deep  holes.  It  had  become  so 
gradually,  and  remained  so  for  a  long  time.  The  holes  were 
not  caused  by  washout.  They  were  caused  by  wear  and 
rot.  The  road  was  across  marshy,  level  ground.  At  the 
time  of  the  accident  it  was  covered  with  water  from  a  heavy 
rain,  so  that  the  holes  were  not  obvious. 

The  plaintiff  is  seventy  years  old.  She  was  riding  in  a 
democrat  wagon,  with  her  husband,  a  neighbor,  his  wife,  and 
three  children.  The  team  was  well  broken  and  tractable. 
It  was  prudently  driven.  The  wagon  was  sufficient.  In 
going  over  a  previous  corduroy  the  left-hand  spring  over  the 
hind  axle  had  broken,  so  that  that  comer  of  the  box  was  four 
to  six  inches  lower  than  the  other  side.  This  made  the 
plaintiff's  seat  lower.  The  wagon  went  suddenly  into  a 
deep  hole  between  logs,  a;nd  the  plaintiff,  with  the  seat  on 
which  she  was  riding,  was  thrown  backwards  out  of  the 
wagon  upon  the  road,  and  was  injured. 

There  was  a  special  verdict  and  judgment  for  the  plaint- 
iff. The  objection  urged  against  the  Verdict  is  that  it  is  not 
sustained  by  the  evidence  and  is  perverse.  The  objection 
relates  more  particularly  to  three  propositions :  (1)  That  the 
highway  was  defective;  (2)  that  the  town  had  notice  of  its 
condition ;  (3)  that  there  was  no  contributory  negligence. 

For  the  appellant  there  was  a  brief  by  Goldberg  <&  Hoxiey 
and  oral  argument  by  Benj.  M.  Goldberg, 

For  the  respondent  there  was  a  brief  by  Cate^  Jones  <& 
Sdnborriy  and  oral  argument  by  D.  Zloyd  Jones. 

Newman,  J.  The  testimony  is  abundant  to  sustain  the 
finding  that  the  highway  was  defective.  There  was  much 
evidence  tending  to  show  that  there  were  deep,  sharp  holes 
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between  logs,  caused  by  the  wearing  out  or  rotting  of  the 
logs  of  which  the  road  was  made.  That  these  holes  had 
been  there  long  enough  for  vigilant  oflScers  to  discover  their 
existence  and  to  remedy  them,  is  made  clear  by  the  fact  that 
they  were  not  produced  by  recent  casualty  but  by  the  slow 
process  of  the  wearing  out  and  rotting  of  the  logs. 

It  was,  too,  a  fair  quest"  jn  for  the  jury  whether  there 
was  contributory  negligence.  It  was  not,  as  matter  of  law, 
negligence  to  travel  carefuUy  over  that  road  in  its  then 
actual  condition.  Nor  was  it,  as  matter  of  law,  negligence 
to  ride  over  that  road,  in  its  then  actual  condition,  in  that 
wagon,  out  of  repair  as  it  then  was,  and  with  the  load  it 
then  bore.  It  is  not  clear  that  the  broken  spring  or  the 
load  which  the  wagon  bore  had  any  agency  in  producing 
the  accident.  Apparently,  it  would  have  been  just  as  likely 
to  happen  if  the  spring  had  been  unbroken  and  the  load  had 
been  lighter.  Whether  the  seat  was  sufficiently  secured  to 
the  box  was  also  a  question  for  the  jury.  The  law  has  no 
standard  by  which  to  determine  it.  Such  care  as  ordinarily 
prudent  and  experienced  people  use  is  its  only  gauge. 

There  is  no  error  in  the  record  for  which  the  judgment 
can  be  reversed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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SoHMERs,  Respondent,  vs.  City  of  Mabshfield,  Appellant. 

Marckr— Aprils,  1895. 

90  50 

Municipal  corporations:  Charter  construed:  "Claim  or  demand:^*  In-  ^^jg     «  i^^l 

jury  from  defective  sidewalk:  Primary  liability  of  lot  oumer. 

1.  The  words  "  claim  or  demand/'  as  used  in  the  charter  of  Marshfieid 
(making  presentation  to  and  disaUowance  by  the  common  council 
a  condition  precedent  to  the  maintenance  of  an  action  thereon 
against  the  cityX  ^o  not  include  a  cause  of  action  for  personal  in- 
jvries  by  reason  of  a  defective  street  or  sidewalk. 
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2w  The  proyisions  of  the  charter  that  the  council  may  prescribe  the 
material,  manner,  and  time  for  the  construction  of  sidewalks  by 
the  owner  or  occupant  of  the  adjoining  lot,  and  if  he  neglects  or 
refuses  to  construct  the  same  may  do  it  at  the  expense  of  the  lot, 
do  not  make  such  owner  or  occupant  primarily  liable  for  injuries 
caused  by  defects  in  such  walks;  nor  is  he  made  so  liable  by  other, 
provisions  of  the  charter  making  it  his  duty  to  keep  the  walks  free 
from  snow,  ice,  or  other  obstructions,  and  imposing  a  penalty  for 
failure  to  do  so;  nor  is  he  made  so  liable  by  ch.  471,  Laws  of  188^ 
(sec  18d9&,  S.  &  B.  Ann.  Stats.),  providing  that  whenever  any  in- 
jury happens  by  reason  of  any  defect  in  any  street  for  which  the 
city  would  be  liable,  the  person  by  whose  wrong,  default,  or  neg- 
ligence such  defect  was  caused  shall  be  primarily  liable. 

Appeal  from  an  order  of  the  circuit  court  for  Wood 
county :  Charles  M.  Webb,  Circuit  Judge.    Affirmed. 

The  complaint  alleges  that  on  January  31, 1893,  the  plaint- 
iff feU  and  fractured  his  shoulder  bone,  by  reason  of  the 
insufficiency  and  want  of  repair  of  the  sidewalk  along  the 
easterly  side  of  Spruce  street  in  the  defendant  city,  at 
the  place  therein  designated;  and,  for  another  cause  of  ac- 
tion, that  on  February  22, 1893,  he  sUpped  and  fell  and  was 
severely  injured,  by  reason  of  the  insufficiency  and  want  of 
repair  of  the  sidewalk  along  the  northerly  side  of  A  street, 
at  the  point  therein  designated.  The  defendant  demurred 
to  the  complaint  on  the  grounds,  among  others,  that  there 
is  a  defect  of  parties  defendant  in  that  the  owners  of  lots 
adjoining  the  defective  sidewalks  should  have  been  joined, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  From  an  order  overruling  the  de- 
murrer the  defendant  appeals. 

TT.  A,  Pors^  for  the  appellant. 

Geo.  L.  WiUiamSy  for  the  respondent. 

Cassoday,  J.  The  complaint  alleges,  in  effect,  the  notice 
required  by  sec.  1339,  R.  S.,  and  no  question  is  made  as  to 
that  notice.     The  charter  provides,  in  effect,  that  no  action 
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shall  be  maintaiDed  by  any  person  ag^st  the  defendant  city 
upon  any  "  claim  or  demand  until  such  person  first  shall  have 
presented  his  claim  or  demand  to  the  common  council  for 
allowance,  and  the  same  shall  have  been  disallowed  in  whole 
or  in  part,"  and  provides  that  a  failure  to  act  upon  such  claim 
or  demand  shall  be  deemed  a  disallowance.  Laws  of  1891, 
ch.  160,  subch.  5,  sec.  4.  It  is  contended  that  the  complaint 
is  fatally  defective  because  of  its  failure  to  allege  such  pres- 
entation and  disallowance.  But  this  court  has  repeatedly 
held  that  the  words  "  claim  or  demand,"  as  used  in  the  char- 
ter, do  not  include  a  cause  of  action  for  personal  injury  by 
reason  of  a  defective  street  or  sidewalk.  KcUey  v.  Madison^ 
43  Wis.  638;  Bradley  v.  Eau  Claire,  56  Wis.  168;  nUl  v. 
Fond  du  Lac,  56  Wis.  242;  Jun^  -v.  Stevens  Point,  74  Wis. 
547;  Vogel  v.  Antiyo,  81  Wis.  642.  "Claim  or  demand,"  as 
thus  used,  include  only  such  as  arise  upon  contract.  Ihid. 
The  charter  further  provides  that  the  common  council  of 
the  city  may  prescribe  the  material,  the  manner,  and  the 
time  for  the  construction  of  sidewalks  by  the  owner  or  oc- 
cupant of  the  adjoining  lot  or  land;  and  that  if  such  owner 
or  occupant  neglects  or  refuses  to  so  construct  the  same  then 
the  city  may  do  so  at  the  expense  of  such  lot  or  land.  Laws 
of  1891,  ch.  160,  subch.  12,  sec.  1.  But  these  provisions  of 
the  charter  do  not  make  such  owner  or  occupant  primarily 
liable  for  injury  happening  by  reason  of  a  defect  of  such  side- 
walk. Cooper  V.  Waterloo,  88  Wis.  433.  Nor  does  ch.  471, 
Laws  of  1889  (sec.  1339ft,  S.  &  B.  Ann.  Stats.),  make  such 
owner  or  occupant  primarily  liable.  Ibid.  It  is  still  more 
obvious  that  the  provisions  of  the  charter  (sec.  2,  subch.  12, 
ch.  160,  Laws  of  1891)  making  it  the  duty  of  such  owner  or 
occupant  to  keep  all  sidewalks  around  the  same  free  from 
snow,  ice,  rubbish,  boxes,  barrels,  or  other  obstructions  in- 
terfering with  persons  traveling  thereon,  and  imposing  a 
penalty  for  failure  to  perform  such  dutj',  do  not  make  such 
lot  owner  or  occupant  primarily  liable  for  injury  happening 
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by  reason  of  such  defects.    It  follows  that  neither  the  owner 
nor  occupant  of  the  adjoining  lot  was  a  necessary  or  even  a 
proper  party. 
By  the  Cov/rt —  The  order  of  the  circuit  court  is  affirmed. 


King,  Appellant,  vs.  Town  of  Farmington,  Kespondent. 

March  8 — April  3, 1896. 

(1)  Appeal:  Bill  of  exceptions.    (2)  Highways:  Death  of  horse  from  de- 
fect: Special  verdict:  Inconsistency. 

1.  Amendments  to  a  bill  of  exceptions  should  be  incorporated  therein, 
and  the  judge's  certificate  should  follow  the  biU  and  unmistakably 
refer  to  and  authenticate  it  as  a  complete  whole.  For  a  flagrant 
violation  of  these  requirements  this  court,  on  its  own  motion^ 
strikes  the  biU  in  this  case  from  the  record. 

0.  In  an  action  for  the  value  of  a  horse  whose  death  was  alleged  to 
have  been  caused  by  a  ridge  of  ice  in  the  traveled  track  of  the 
highway,  there  was  no  material  inconsistency  in  a  special  verdict 
finding,  among  other  things,  that  the  highway  was  reasonably 
safe  and  passable  at  the  place  and  time  of  the  accident;  that  the 
town  did  not  have  notice  that  it  was  defective  a  sufficient  time 
before  the  accident  to  have  made  it  passable;  and  that  the  plaint- 
iff was  guilty  of  contributory  negligence  in  having  his  team  and 
load  driven  over  the  highway  at  that  point  on  the  day  of  the  ao 
cidentb 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chables  M.  Webb,  Circuit  Judge.    AJirmed. 

This  is  an  action  to  recover  damages  for  the  value  of  a 
horse  alleged  to  have  been  killed  by  the  negligence  of  the 
defendant  town  in  not  keeping  a  public  highway  within  it& 
limits  in  suitable  repair.  The  defect  alleged  in  the  highway 
was  the  accumulation  of  a  mass  or  ridge  of  ice  in  the  trav- 
eled track,  several  feet  deep,  leaving  the  snow  at  the  sides 
of  the  ridge  in  a  loose  and  soft  condition,  by  reason  of  which 
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it  is  charged  that  the  plaintiff's  team  broke  through  the  said 
ridge  of  ice  and  fell  therefrom  into  the  deep  snow  at  the 
sides  thereof,  which  caused  his  team  to  flounder  so  violently 
in  trying  to  extricate  themselves  as  to  kill  the  off  horse  al- 
most instantly.  The  answer  was  a  general  denial,  with  an 
allegation  of  contributory  negligence. 

A  special  verdict  was  rendered  by  the  jury,  as  follows: 
(1)  Was  the  place  of  the  accident  within  a  public  highway 
of  the  defendant  town?  A.  Tes.  (2)  How  deep  was  the 
snow,  or  snow  and  ice,  in  the  traveled  track  at  the  place  of 
the  accident  on  the  1st  day  of  March,  1893?    A.  Two  feet. 

(3)  How  wide  was  the  traveled  track  at  the  time  and  place 
of  the    accident,  March  1,  1893?     A.   Width  of  sleigh. 

(4)  Was  the  snow  along  the  sides  of  the  traveled  track  soft 
and  lower  than  the  track  on  the  day  of  the  accident  ?  A.  No. 

(5)  Were  the  conditions  of  the  track  and  snow  along  the 
sides  thereof,  and  on  the  1st  day  of  March,  1893,  substan- 
tially as  they  had  been  for  several  days  or  weeks  next  before 
the  accident,  in  respect  to  height  and  depth  of  the  same  and 
the  width  of  the  traveled  track?  If  you  answer,  "Tes," 
how  long  had  such  conditions  existed?  A.  No.  (6)  Was 
the  highway  reasonably  safe  and  passable  at  the  place  and 
time  where  the  accident  occurred?  A.  Yes.  (7)  If  you 
answer  the  last,  the  sixth,  question,  "  No,"  then  was  the  ac- 
cident caused  by  the  unsafe  and  impassable  condition  of  said 

part  of  the  highway?    A.  (8)  If  you  answered  the 

sixth  question  that  the  highway  was  not  reasonably  passable 
on  the  day  of  the  accident,  then  did  the  defendant  town 
have  notice  that  it  was  defective  a  sufficient  time  before  the 
accident  to  have  made  the  same  passable,  if  reasonable  dili- 
gence had  been  used  in  that  behalf  by  the  town?    A.  No. 

(9)  Was  the  Indian  crossing  road  in  a  reasonably  safe  and 
passable  condition  on  the  1st  of  March,  1893?    A.  Yes. 

(10)  If  in  answer  to  the  last,  the  ninth,  question,  you  an- 
swer, "  Yes,"  then  did  the  plaintiff  know  that  the  Indian 
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orossing  road  was  passable,  or  would  he  have  so  known  if 
he  had  used  reasonable  diligence  to  have  ascertained? 
A,  Yes.  (11)  Was  the  plaintiff  guilty  of  negligence,  which 
directly  caused  or  contributed  to  the  accident,  in  having  his 
team  and  load  driven  over  the  highway  at  that  point  on 
the  day  of  the  accident?  A.  Yes.  (12)  Was  the  plaintiffs 
horse  killed  by  reason  of  the  accident?  A.  No.  (13)  What 
was  the  fair  value  of  the  plaintiff's  horse  on  the  day  of  the 
accident  and  prior  thereto  ?  A.  Sixty  dollars.  (14)  Should 
the  plaintiff  recover  in  this  matter,  or  should  the  defendant 
recover?  Which?    A,  The  defendant. 

Judgment  was  entered  for  the  defendant  upon  this  ver- 
dict.    The  plaintiff  appealed. 

Edward  E.  Browne^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Goldberg  <&  Soxie^ 
and  oral  argument  by  Benj.  M.  Goldberg. 
• 

WiNSLOw,  J.  The  bill  of  exceptions  in  this  case  does  not 
comply  with  the  requirements  of  the  statutes,  nor  with  the 
rules  of  this  court.  In  the  roll  of  papers  supposed  to  be 
the  bill  of  exceptions,  there  appears,  first,  a  certificate  by 
the  circuit  judge  to  the  effect  that  th^  foregoing  bill  of  ex- 
ceptions, including  the  amendments  thereto,  was  settled 
April  6, 1894,  and  that  the  same  contains  all  the  testimony 
introduced  on  the  trial  of  the  case,  and  all  the  exceptions 
taken.  Following  this  certificate  are  the  respondent's  pro- 
posed amendments  to  the  proposed  bill  of  exceptions.  These 
amendments  are  sixtv-five  in  number,  and  cover  seventeen 
typewritten  pages,  and  are  followed  by  a  stipulation,  signed 
by  the  attorneys,  that  they  are  thereby  made  a  part  of  the 
bill  of  exceptions  with  the  same  effect  as  if  incorporated 
therein.  Next  follows  the  plaintiff's  proposed  biU  of  excep- 
tions, with  none  of  the  amendments  incorporated  therein, 
and  with  no  certificate,  unless  the  certificate  first  above 
mentioned,  and  which  refers  to  ih&  foregoing  biU,  can  be  con- 
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sidered  such.  The  printed  case  follows  the  form  and  fashion 
of  the  alleged  biU  of  exceptions.  The  proposed  bill  of  ex- 
ceptions is  first  printed  just  as  proposed,  and  the  amend- 
ments are  then  printed  just  as  they  were  proposed,  with  the 
stipulations  annexed. 

It  is  unnecessary  to  cite  authorities,  statutes,  or  rules  to 
show  that  the  supposed  bill  is  no  proper  bill  of  exceptions. 
It  goes  without  saying  that  the  bill  of  exceptions  should  be 
a  single,  homogeneous,  and  complete  document.  If  amend- 
ments are  proix)sed  and  allowed,  they  should  be  incorporated 
in  the  bill,  and  the  judge's  certificate  should  follow  the  bill 
and  unmistakably  refer  to  and  authenticate  it  as  a  complete 
whole.  By  the  course  pursued  in  this  case,  we  are  asked  to 
examine  a  mass  of  supposed  testimony,  and  then  compelled 
to  plod  through  sixty-five  amendments  to  ascertain  whether 
that  which  is  previously  printeJd  as  part  of  the  testimony  is 
in  fact  the  testimony  as  settled  by  the  circuit  judge,  or  not. 
We  are  not  required  to  do  this,  nor  shall  we  attempt  it. 
Appellants  must  see  that  their  bills  of  exceptions  are  pre- 
pared as  the  law  requires,  and  the  trial  court  should  require 
such  preparation  before  certifying  to  it.  Though  no  motion 
has  been  made  to  strike  out  this  bill,  this  court  will  exercise 
its  power  to  strike  out  the  bill  of  its  own  motion  in  any  case 
where  such  flagrant  violation  of  legal  requirements  in  prepa- 
ration of  the  biU  appears  as  in  the  present  case.  The  biU  of 
exceptions  is  therefore  stricken  from  the  record. 

The  only  question  remaining  is  whether  the  pleadings  and 

verdict  sustain  the  judgment.    It  is  said  that  the  answers 

to  the  eighth  and  eleventh  questions  are  inconsistent  with 

the  answer  to  the  sixth  question.    We  are  unable  to  see  any 

material  inconsistency.    Discussion  of  the  question  does  not 

seem  to  be  necessary. 

By  ihe  Covflrt. — Judgment  affirmed. 
Vou  90—5 
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TiBTz,  Appellant,  vs.  Tietz,  Eespondent. 

March  8— April  3, 1896. 

Wriiten  contract:  Recovery  on  implied  assumpsit:  Cross-examination 
of  plaintiff:  Contract  m.ade  part  of  his  case:  Evidence  of  prior 
negotiations, 

"L  No  action  upon  an  implied  contract  for  board,  lodging,  etc.,  fur- 
nished defendant's  minor  son  could  be  maintained  where  a  writ- 
ten agreement  between  the  parties  covering  the  entire  subject 
matter  remained  in  force  and  unperformed. 

2,  In  such  an  action  the  existence  of  the  written  agreement  might  be 
shown  by  crossrexamination  of  the  plaintiff,  and  when  he  had 
identified  it  it  became  a  part  of  his  case  and  a  nonsuit  was  prop- 
erly granted. 

&  Prior  negotiations  or  communications  on  the  subject  of  a  written 
contract  are  merged  in  it,  so  that  evidence  of  them  is  incompetent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
paca county :  Chakles  M.  Webb,  Circuit  Judge.    Affirmed. 

The  plaintiff  brought  an  action  against  the  defendant  to- 
recover  what  it  was  reasonably  worth  for  boarding,  lodging, 
and  medical  attendance  of  the  defendant's  minor  son  for 
four  years  and  ten  months,  alleging  that  the  same  was  rea- 
sonably worth  $8  a  month, —  in  all,  $464.  The  defendant 
alleged  that  the  plaintiff  took  defendant's  minor  son  to  live 
with  him  under  a  special  contract,  under  seal,  between  the 
parties,  made  May  17, 1887,  and  that  such  contract  remained 
open  and  unperformed. 

Upon  cross-examination  of  the  plaintiff,  he  testified  that 
there  was  such  an  agreement  between  the  parties,  and  iden- 
tified it,  and  said  that  it  was  the  only  written  contract  on 
the  subject,  and  that  there  was  no  subsequent  oral  agree- 
ment between  them.  The  written  agreement  was  then  of- 
fered in  evidence  by  the  defendant,  and  received.  Evidence 
was  offered  by  the  plaintiff  as  to  what  took  place  between 
the  parties  on  the  subject  before  the  agreement  was  exe- 
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cuted,  but  was  excluded.  The  written  agreement  was  quite 
elaborate,  and  under  it,  among  other  things,  the  plaintiff 
was  to  provide  for  and  educate  defendant's  said  son,  and  to 
have  liis  care  and  custody  until  he  should  arrive  at  the  age  of 
twenty-one  years,  when  the  plaintiff  was  to  pay  him  $200 
for  his  services ;  but,  if  the  plaintiffs  wife  should  die  before 
he  arrived  at  the  age  of  fifteen  years,  then  said  minor  was 
to  be  returned  to  the  defendant,  his  father,  without  any  cost, 
charge,  or  expense  to  him  for  care,  custody,  and  education, 
and  the  plaintiff  was^  in  such  event,  to  make  certain  pay- 
ments to  the  defendant.  Differences  arose  between  the  par- 
ties, in  consequence  of  which  the  defendant  took  his  minor 
son  into  his  own  charge  and  custody,  about  March  14,  1892, 
and  before  he  had  attained  the  age  of  twenty-one  years. 

At  the  close  of  plaintiffs  case  the  court  gave  judgment 
of  nonsuit  against  him,  from  which  he  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Goldherg  <k  Hoxie,  and  for  the  respondent  on  that  of  Gerrit 
T.  Thorn. 

PiNNET,  J.  1.  It  clearly  appears  from  the  plaintiffs  case 
that  there  was  an  existing  written  contract  between  the 
parties,  covering  the  entire  subject  matter  in  question  be- 
tween them,  and  that  its  provisions  had  not  been  performed. 
The  plaintiff  was  to  have  the  services  of  the  defendant's 
minor  son  until  he  arrived  at  the  age  of  twenty-one  years, 
for  his  care,  boarding,  lodging,  etc.,  upon  the  payment  only 
of  tbe  smaU  money  consideration  stated.  The  plaintiff  could 
not  maintain  an  action  against  the  defendant  as  upon  an  im- 
plied assumpsit  for  the  board,  lodging,  and  medical  attend- 
ance sued  for,  but  was  confined  to  what  remedy  he  might 
have  upon  the  special  written  contract,  which  remained  un- 
performed. It  is  very  well  settled  that,  when  a  written  or 
express  agreement  between  the  parties  remains  in  force  and 
unperformed,  a  resort  to  an  implied  contract  cannot  be 
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allowed.  Baxter  v.  Payne^  1  Pin.  501 ;  Bulger  v.  Woods,  3 
Pin.  460;  King  v.  Kei^r,  3  Pin.  46i;  Maynard  v.  TidhaU,  2 
Wis.  34;  Bradley  v.  Levy,  5  Wis.  400. 

2.  The  plaintiflPs  objection  that  it  was  error  to  receive  the 
written  agreement  in  evidence  before  the  plaintiff  had  rested 
his  case  and  the  defendant  had  entered  upon  his  defense  is 
not  tenable.  It  was  competent  for  the  defendant  to  show 
by  cross-examination  of  the  plaintiff  that  there  was  a  writ- 
ten contract  between  the  parties  in  respect  to  the  subject 
matter  of  his  demand,  and,  when  the  plaintiff  had  identified 
the  contract,  it  properly  became  a  part  of  his  cross-exami- 
nation and  part  of  his  case.  The  objection  to  the  exclusion 
of  evidence  to  show  what  took  place  between  the  parties  on 
the  subject  of  the  contract  prior  to  its  execution  was  not 
well  taken.  All  prior  negotiations  or  communications  be- 
tween the  parties  were  merged  in  the  written  contract. 

The  plaintiff  was  rightly  nonsuited. 

By  the  Cawrt —  The  judgment  of  the  circuit  court  is 
affirmed. 


00      08 
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95   S|  JoANKBs  and  another,  Appellants,  vs.  Millebd,  Bespondent. 

90     68  .,       . 

106  617  Mamh  8^ April  S,  1896. 

IrutrucUona  to  jury:  Evidence:  Negative  testimony:  Copy  of  letter. 

1.  It  is  not  error  to  refuse  to  give  an  instruction  which*  though  stat- 
ing correctly  an  abstract  rule  of  law,  is  not  applicable  to  the  case. 

%  One  witness  having  testified  that  at  a  certain  iantd  defendant,  who 
had  purchased  his  son's  business,  assumed  and  promised  to  pay 
the  son's  debt  to  plaintiffs,  and  the  defendant  and  two  other  wit- 
nesses who  were  present  at  the  time  having  denied  that  any  such 
agreement  was  made,  an  instruction  that  where  there  is  evidence 
both  of  an  affirmative  and  negative  character  the  affirmative  evi- 
dence is  entitled  to  the  greater  weight,  was  inapplicable  and  was 
properly  refused. 
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SL  In  such  case  a  copy  of  a  letter  purporting  to  have  been  written  by 
plaintififo  to  defendant,  alluding  to  some  change  in  the  relation  of 
the  parties  which  was  not  specified,  was  properly  excluded  because 
not  the  original,  because  the  original  was  not  shown  to  have  been 
mailed  to  or  received  by  defendant,  and  because  immaterial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county :  Chables  M.  Webb,  Circuit  Judge.    Affirmed, 

One  Charles  P.  Millerd,  a  retail  grocer,  was  indebted  to 
the  plaintiffs.  He  sold  his  business  to  the  defendant,  who 
was  his  father.  The  defendant  paid  a  part  of  his  indebted- 
ness to  the  plaintiffs  and  refused  to  pay  more.  The  plaint- 
iffs claim  that  there  was  a  mutual  agreement  of  all  the 
parties,  whereby  the  defendant  was  substituted  as  their 
debtor  in  the  place  of  Charles  P.  Mfllerd,  and  that  he  is 
now  indebted  to  them,  by  reason  of  such  substitution,  for 
the  balance  of  their  claim  against  Charles  P.  MiUerd.  That 
is  the  question  which  was  tried. 

One  witness,  an  agent  of  the  plaintiffs,  who  claimed  to 
have  made  the  contract  on  their  behalf,  testified  positively 
to  the  making  of  the  agreement  for  substitution.  The  de- 
fendant, his  son,  and  his  brother,  who  were  present  at  the 
time  when  such  agreement  is  stated  to  have  been  made,  deny 
with  equal  positiveness  that  such  an  agreement  was  made. 
The  plaintiffs  asked  several  special  instructions  to  the  effect 
that  when  there  is  evidence  both  of  an  aflSrmative  and  a 
negative  character  the  affirmative  evidence  is  entitled  to  the 
greater  weight.  The  court  refused  to  give  these  instructions 
in  the  form  proposed,  and  did  not  give  their  equivalent  in 
his  general  charge.    This  is  the  principal  error  claimed. 

There  was  verdict  and  judgment  for  the  defendant,  from 
which  this  appeal  is  taken. 

Oerrit  T.  Thorny  for  the  appellants,  contended,  inter  alioy 
that  "  the  positive  testimony  of  one  credible  witness  to  a  fact 
is  entitled  to  more  weight  than  that  of  several  others  who 
testify  negatively,  or,  at  most,  to  collateral  circumstances, 
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merely  persuasive  in  their  character,  from  which  a  negative 
may  be  inferred."  8  Greenl.  Ev.  §  375 ;  Ralph  v.  C.  <&  JS". 
W,  R.  Co^32  Wis.  177;  Pennoyer  v.  Allen,  56  id.  502;  CooJc 
^.  Itcbcitie,  49  id.  243 ;  Bierbach  v.  Goodyear  JS.  Co.  54  id. 
208 ;  Bokan  v.  J/.,  Z.  S.  <&  TT.  R.  Co.  61  id.  219 ;  Draper  v. 
Baker,  61  id.  450 ;  Einton  v.  Cream  City  R.  Co.  65  id.  323 ; 
Auditor  Gen.  v.  Hill,  97  Mich.  80;  RaiUiack  v.  PaUon,  34 
]S"eb.  490;  Siitt  v.  Buidekopers,  17  Wall.  384;  Culhane  v. 
JSr.  Y.Ci&n.  R.  R.  Co.  60  N.  Y.  133;  Frantz  v.  Lmhart, 
56  Pa.  St.  365;  Pool^.  Devers,  30  Ala.  672;  McKeever  v. 
jar.  Y.  C.  <&  H.  R.  R.  Co.  88  N.  Y.  667. 

For  the  respondent  there  was  a  brief  by  Goldberg  d& 
Hoxie,  and  oral  argument  by  Be^nQ.  M.  Goldberg  and  George 
Home. 

Xewmak,  J.  There  is  no  complaint  of  the  charge  of  the 
circuit  judge.  It  seems  to  have  submitted  all  the  questions 
involved,  fairly  and  clearly.  Unless  the  plaintiffs  were  en- 
titled to  have  their  requested  special  instructions  given,  in 
addition  to  the  general  charge,  it  is  without  fault.  No  doubt 
the  requested  instructions  state  a  correct  principle  of  law 
which  should  be  given,  when  requested,  in  a  case  to  which 
it  is  applicable.  But  it  is  seldom  error  to  refuse  to  give  an 
instruction  which  is  only  a  statement  of  an  abstract  rule  of 
law.  Berg  v.  C,  M.  cfe  St.  P.  R.  Co.  50  Wis.  419.  Unless 
the  instruction  is  so  drawn  as  to  be  applicable  to  the  case 
on  trial,  it  might  be  error  to  give  it.    Hid. 

It  is  correct,  as  a  general  proposition,  that  when  there  is 
evidence  both  of  an  affirmative  and  a  negative  character  the 
affirmative  evidence  is  entitled  to  the  greater  weight.  The 
rule  is  stated  more  guardedly  in  3  Greenl.  Ev.  §  375,  in  this 
way :  "  The  positive  testimony  of  one  credible  witness  to  a 
fact  is  entitled  to  more  Aveight  than  that  of  several  others 
who  testify  negatively,  or,  at  most,  to  collateral  circum- 
stances merely  persuasive  in  their  character."    The  last 
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>claiise  of  the  sentence  quoted  is  suggestive  of  a  limitation  of 
the  rale;  for,  paradoxical  as  it  may  seem,  testimony  which 
is  negative  in  form  may  be  really  affirmative  in  essence  and 
effect,  within  the  real  meaning  and  purpose  of  the  rule.  To 
illustrate :  The  question  is,  "  Did  the  bell  ring  ? "  One  cred- 
ible witness  testifies,  "  I  heard  the  beU  ring."  Several  oth- 
ers, equally  credible  witnesses,  testify,  "  I  did  not  hear  the 
bell  ring."  The  testimony  of  the  one  witness  who  heard 
the  bell  ring  outweighs  the  testimony  of  those  who  simply 
did  not  hear  it  ring.  But  if  one  testifies :  "  I  was  at  the 
place.  I  listened  for  the  ringing  of  the  beU.  It  did  not 
ring,"  —  this  is  not  negative  testimony  within  the  meaning 
of  the  rule.  On  no  sufficient  reason  can  it  be  said  that  the 
testimony  of  the  one  should  be  entitled,  as  matter  of  strict 
rule,  to  more  weight  than  the  other. 

So,  in  the  instant  case,  one  witness  alone  for  the  appel- 
lants testifies  that  the  respondent  assumed  and  promised  to 
pay  the  debt  of  Charles  P.  Millerd  to  the  appellants.  The 
respondent  and  his  witnesses  deny  that  he  assumed  the  debt 
or  made  the  promise.  AU  were  present.  AH  were  inter- 
ested. AU  gave  attention  to  the  matter  in  hand.  AU  are 
intelligent  witnesses.  To  hold  that  the  law  requires  more 
Aveight  to  be  given  to  the  testimony  of  the  one  than  to  the 
others,  by  reason  alone  of  the  form  of  their  testimony,  is 
entirely  to  misapprehend  and  misapply  the  rule.  By  ad- 
hering too  closely  to  the  letter  of  the  rule  one  may  easily 
miss  its  spirit  and  purpose.  Qui  hceret  in  litera  hceret  in 
cortice.  Circumstances  like  those  indicated  have  much  to 
do  with  the  question  whether  the  rule  is  applicable  to  the 
particular  case  in  which  it  is  sought  to  be  applied.  This  has 
been  repeatedly  recognized  by  this  court.  Ralph  v.  C.  <&  JV, 
W.  JR.  Co.  32  Wis.  177;  JSoiey  v.  Thomas,  39  Wis.  317;  O- 
ianeJc  v.  (7.,  M.  cfe  St  P.  E.  Co.  47  Wis.  59;  Berg  v.  C,  M. 
<£•  St  P.  R.  Co.  60  Wis.  419. 

It  is  easy  to  see  that  the  rule,  applied  as  claimed  by  ap- 
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pellantSy  must  often  produce  absurd  results.  It  would  many 
times  render  a  meritorious  and  well-presented  defense  hope- 
lessly ineif  ectual  against  an  unscrupulous  prosecution.  Take 
the  case — a  not  unf  requent  one — where  the  parties  are  the 
only  witnesses.  The  plaintiff  affirms.  The  defendant  de* 
nies.  The  rule  of  the  law  is  that  affirmative  testimony  out- 
weighs negative  testimony.  There  is  no  help  for  it.  Verdict 
must  be  directed  for  the  plaintiff.  The  defendant  is  in  little 
better  case  when  corroborated  by  witnesses  who  can  only 
say,  as  often  happens,  that  what  the  plaintiff  or  his  witness 
says  did  happen  or  was  agreed  to  did  not  happen  or  was  not 
agreed  to.  Only  a  misapplication  of  the  rule  could  produce 
absurd  results. 

The  instructions  as  requested  were  not  applicable  to  the 
case.    It  was  not  error  to  refuse  them. 

A  copy  of  a  letter  purporting  to  have  been  written  by 
the  appellants  to  the  respondent,  in  which  there  was  some 
aUusion  to  some  change  which  had  occurred  in  the  relations 
of  the  parties,  which  was  not  specified,  nor  any  mention 
made  of  a  promise  made  by  the  respondent  to  pay  the  debt 
of  Charles  P.  Millerd,  was  offered  by  the  appellants,  tod 
excluded,  apparently  on  the  grounds  that  it  was  not  the 
original  letter,  that  it  was  not  shown  that  the  original  had 
been  either  mailed  to  or  received  by  the  respondent,  and 
that  it  was  incompetent  and  immateriaL  The  reasons  for 
its  exclusion  were  sufficient.    It  proved  nothing  if  received. 

JBy  the  CowrU —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hiles,  Bespokdent,  vs.  Atlee  and  another.  Appellants. 

JIfarcTi  S^  April  3, 1895. 
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ell4     '21S!  (1)  WiUs:  Conveyance  by  residuary  devisee,    (2)  Tax  titles:  Redemption: 

Becord:  Representation  of  seal. 

1.  Under  sec.  2278,  B.  S.,  a  residuary  deTisee  takes  at  once,  upon  th» 
death  of  the  testator,  aU  his  rights  title,  and  interest  in  lands  noi 
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otherwise  disposed  of,  subject  to  the  juiyment  of  debts  and  lega- 
cies, and  a  conveyance  by  such  devisee  vests  title  in  the  grantee. 
2l  In  the  absence  of  anything  on  the  record  to  represent  the  seal  of 
the  county,  a  tax  deed  is  not  so  recorded  as  to  bar  redemption 
under  sec.  1165,  R.  S. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county :    Ohablbs  M.  Webb,  Circuit  Judge.    Affirmed, 

This  is  an  action  of  ejectment  commenced  June  3, 1889, 
to  recover  eighty  acres  of  land.  The  complaint  is  in  the 
statutory  form,  and  also  claims  $5,000  damages  for  the  cut- 
ting and  removing  from  the  lands  1,000,000  feet  of  lumber, 
board  measure,  during  the  winter  of  1886-87,  by  the  defend- 
ants, and  the  conversion  of  the  same  to  their  own  use.  The* 
answer  admits  the  cutting  and  removal  from  the  premises 
of  410,000  feet  by  the  defendants,  of  the  value  of  $1,000,. 
but  otherwise  denies  each  and  every  allegation  of  the  com- 
plaint. The  defendants  also  alleged  title  in  themselves  by 
virtue  of  certain  mesne  conveyances  under  a  tax  deed  based 
upon  the  assessment  of  1871  and  sale  of  September  3, 1872, 
from  the  state  and  Wood  county  to  Hyde  and  Pitts,  dated 
December  1, 1876,  and  recorded  December  14, 1876. 

At  the  close  of  the  trial  the  court  found  as  matters  of  fact^ 
in  effect:  (2)  That  November  10, 1869,  the  county  board  of 
Wood  county  duly  passed  and  adopted  a  resolution  author- 
izing the  clerk  of  such  board  to  sell  and  convey  to  persons 
purchasing  the  same,  any  and  all  tracts  of  land  which  the- 
county  then  had  or  might  thereafter  have  a  tax  deed  of, 
and  upon  such  sale  to  issue  and  deliver  to  the  purchaser  a 
deed  of  release  and  quitclaim  of  such  lands;  (1)  that  Octo- 
ber 5,  1870,  the  eighty  acres  of  land  described  in  the  com- 
plaint were  conveyed  by  Wood  county  and  the  state  to 
Wood  county  by  tax  deed  issued  on  the  sales  of  September 
3,  1867,  for.  the  taxes  of  1866,  and  said  tax  deed  was  re- 
corded October  7,  1870;  (3)  that  January  15,  1872,  Wood 
county  duly  sold  and  conveyed  said  lands  to  Weston,  Miner^ 
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xind  Kingston,  and  duly  executed  and  delivered  to  them  a 
deed  of  release  and  quitclaim  thereof,  which  deed  was  dated 
January  15,  1872,  and  was  upon  that  day  duly  recorded; 
{4)  that  January  7, 1874,  said  lands  were  conveyed  by  the 
state  and  Wood  county  to  said  Weston,  Miner,  and  Kings- 
ton by  tax  deed  issued  on  the  sale  of  September  6, 1870,  for 
the  taxes  of  1869,  and  said  tax  deed  was  duly  recorded  Jan- 
uary 10, 1874;  (6)  that  the  plaintiff  has  acquired,  by  various 
mesne  conveyances,  all  of  the  title  so  as  aforesaid  granted 
and  conveyed  to  Weston,  Miner,  and  Kingston,  and  was  at 
the  time  of  the  commencement  of  this  action,  and  now  is, 
the  owner  in  fee  and  entitled  to  the  possession  of  said  lands; 
(0)  that  November  1,  1859,  said  lands  were  conveyed  and 
patented  by  the  United  States  to  one  Joseph  Turner,  and 
that  this  plaintiff  has  acquired  by  various  mesne  conveyances 
and  is  now  the  owner  of  the  title  so  conveyed  to  said  Turner ; 

(7)  that  December  1, 1876,  the  county  clerk  of  Wood  county 
executed  a  tax  deed  upon  said  lands  in  the  name  of  the  state 
and  Wood  county,  based  on  the  sale  thereof  of  September 
3,  1872,  for  the  taxes  of  1871,  to  Hyde  and  Pitts,  but  that 
said  tax  deed  was  not  recorded  in  the  office  of  the  register 
of  deeds  of  Wood  county,  and  that  November  20,  1888, 
the  plaintiff  redeemed  said  lands  from  said  tax  sale  of  Sep- 
tember 3, 1872,  paying  the  taxes  of  1871,  paying  therefor 
to  the  county  clerk  of  said  county  the  sum  of  $67.96; 

(8)  that  the  defendants  and  those  under  whom  they  claim 
title  based  upon  said  unrecorded  tax  deed  have  paid  the 
taxes  levied  and  assessed  against  said  lands,  or  redeemed  the 
same  from  the  sales  thereof  for  the  years  1877  to  1887,  in- 
clusive, and  own  and  hold  the'  tax  certificates  on  the  sales 
thereof  in  the  years  1876  and  1877,  for  the  taxes  assessed 
thereon  for  the  years  1875  and  1876,  and  that  the  amount  so 
paid  was  $153.05,  and  that  the  same,  with  lawful  interest 
thereon  to  March  29,  1894,  makes  the  total  amount  of 
:$621.04  as  setoff  which  the  defendants  are  entitled  to,  pur- 
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suant  to  sec.  3087,  E.  S.,  and  it  is  ordered  accordingly; 
(9)  that  said  tracts  of  land  were  and  always  have  been  wild 
and  unoccupied  except  by  the  defendants,  and  by  them  only 
during  the  time  they  were  engaged  in  cutting  and  remo^4ng 
the  timber  therefrom,  and  that  the  defendants  do  and  did,  at 
the  time  of  the  commencement  of  this  action,  claim  title  to 
and  unlawfully  withhold  the  possession  of  said  lands  from 
the  plaintiff,  to  his  damage  in  the  sum  of  six  cents;  (10)  that 
during  the  winter  of  1880-7  the  defendants  committed  great 
waste  and  damage  on  said  lands  by  cutting  and  removing 
therefrom  and  converting  to  their  own  use  1,000,000  feet 
board  measure  of  pine  timber,  which  was  at  the  time  of  said 
cutting  and  removal  of  the  value  of  $3.50  per  thousand  feet 
board  measure,  amounting  altogether  to  the  sum  of  $3,500 ; 
(11)  that  all  the  material  facts  alleged  in  the  complaint 
have  been  satisfactorily  proven  and  are  substantially  true. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  is  entitled  to  judgment  for  the  possession  of  said 
lands,  together  with  six  cents  damages,  and  also  for  the  sum 
of  $3,500  for  waste  and  damage  committed  as  so  found,  to- 
gether with  interest  thereon  at  seven  per  cent,  since  April  1, 
1887,  less  the  amount  of  offset  allowed  to  the  defendants  for 
taxes  and  interest  as  so  found ;  that  the  plaintiff  is  entitled  to 
have  and  recover  of  the  defendants  his  costs  and  disburse- 
ments herein  to  be  taxed,  and  to  have  judgment  entered  in 
accordance  with  such  findings. 

From  the  judgment  entered  accordingly  the  defendants 
appeal. 

For  the  appellants  there  was  a  brief  signed  by  Losey  <& 
Woodward^  attorneys,  and  Gardner  &  Gaynor  and  Mo^es 
Hooper^  of  counsel,  a  separate  brief  by  Hooper  cfe  Hooper^ 
and  a  supplemental  brief  by  Losey  cj&  Woodward;  and  the 
cause  was  argued  oraUy  by  Moses  Hooper  and  G.  M.  Wood- 
ward. They  contended,  inter  alia^  that  it  is  universally 
held,  especially  in  the  case  of  official  deeds,  that  when  the 
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record  contains  a  recital  that  the  proper  seal  has  been  affixed 
it  shows  sufficiently  for  the  purpose  of  notice  that  the  deed 
is  sealed;  and  this  principle  of  decision  has  been  adopted 
and  recognized  by  this  court  in  language  more  emphatic 
than  has  been  used  by  any  other  court.  It  is  true  that  this 
was  not  a  question  of  the  validity  of  a  record,  but  of  the 
sufficiency  of  the  copy  of  a  tax  deed  set  out  in  the  com- 
plaint. The  copy  containing  the  certificate  of  the  clerk  that 
he  had  affixed  the  seal  of  the  county  board  was  held  to  be 
as  good,  if  not  better,  evidence  of  the  fact  that  the  original 
was  properly  sealed  than  the  addition  of  "  L.  S."  or  "  Seal." 
Dolan  v>  TreHevan,  31  Wis.  147,  160.  The  record  of  the 
deed  under  which  the  defendants  claim  is  in  the  statutory 
form  and  contains  the  statutory  certificate  that  the  clerk 
has  affixed  thereto  the  seal  of  the  county  board  on  the  day 
of  the  date  of  the  deed.  It  is  not  then  apparent  why  any 
person  seeing  the  record  of  this  deed  in  the  volume  produced 
containing  this  certificate  of  the  clerk  that  the  seal  of  the 
county  board  was  attached,  should  not  be  held  bound  by  the 
same  presumption  which  bound  the  court  in  the  last  case 
cited.  None  of  the  cases  usually  cited  as  authority  for  the 
proposition  that  a  mistake  or  omission  in  the  record  in  ex- 
tenso  invalidates  it  (mentioned  in  22  Wis.  146,  and  37  id. 
465)  turn  upon  the  omission  of  the  seal  from  the  record,  but 
all  upon  matters  in  respect  to  which  the  face  of  the  record 
in  extenao  furnished  no  statement  and  raised  no  presumption. 
In  England  the  rule  is  without  exception  that  the  attesting 
clause,  uncontradicted,  even  in  cases  where  the  seal  is  not 
found  on  the  deed  itself,  i^  prima  fade  evidence  of  the  seal- 
ing. Stephen,  E v.  art.  S7;  In  re  Sandilands^  L.  E.  6  C.  P. 
411 ;  Taylor,  Ev.  §  149,  and  cases  cited.  In  this  country 
the  same  principle  has  been  followed  in  all  cases  found.  In 
respect  to  certified  copies  of  official  records  of  deeds  of  pub- 
lic officers  offered  in  evidence:  Hedden  v,  Overton^  4  Bibb, 
406;  Sneed  v.  Ward,  5  Dana,  187;  Macey  v.  Stark^  116  ;Mo. 
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481 ;  Williams  v.  Sheldon^  10  Wend.  654.  Cases  arising  upon 
the  recording  of  private  deeds:  Smith  v.  Doll,  13  Cal.  510; 
La  Frame  v.  JRichmondj  5  Sawyer,  603 ;  Starkweather  v.  Mar- 
tin,  28  Mich.  471 ;  Todd  v.  Union  D.  S.  Inst.  20  Abb.  N.  C. 
ii77.  Deed  of  corporation  requiring  corporate  seal :  Heath 
%\  Big  Falls  C.  Mills,  20  S.  E.  Kep.  369.  Sheriff's  deeds  re- 
quired by  statute  to  be  made  under  seal:  Flowery  M,  Co,  v. 
Xorth  Bonanza  M.  Co.  16  Nev.  302;  McCoy  v.  Cassidy,  96 
Mo.  429.  In  Minnesota  tax  deeds'  are  made  by  the  sheriff, 
and  the  law  requires  the  certificate  to  be  under  his  hand  and 
seal.  So  executed  they  can  be  recorded  and  have  the  force 
of  deeds.  It  is  there  held  that  the  record  was  not  invali- 
dated by  reason  of  the  omission  to  indicate  the  seal.  Beards- 
ley  V.  Day,  52  Minn.  451.  See,  also,  1  Devlin,  Deeds,  §  700 ; 
TVebb,  Kecord  of  Title,  §  150.  The  rule  is  universal  in 
states  where  the  law  requires  the  certificate  of  acknowledg- 
ment to  be  attested  by  the  seal  of  the  notary  public  that 
the  recital  in  the  certificate  that  the  seal  has  been  attached 
dispenses  with  the  necessity  of  denoting  the  seal  upon  the 
record.  Martindale,  Conveyancing,  §  290;  Webb,  Eecord 
of  Title,  §  150;  1  Devlin,  Deeds,  §  700. 

The  deed  of  a  residuary  devisee  does  not  show  devolution 
of  testator's  title,  in  absence  of  any  proof  of  settlement  or 
^tribution  of  estate  or  payment  of  debts  or  legacies.  E.  S. 
sees.  3793,  3796,  3863,  3892. 

For  the  respondent  there  was  a  brief  by  Oeo.  L.  Williams, 
attorney,  and  C.  0.  Baker,  of  counsel,  and  oral  argument  by 
Mr.WiUiamfis. 

Cassodat,  J.  The  question  on  the  former  appeal  was 
whether  the  nonsuit  was  properly  granted  for  want  of 
proper  evidence  of  title  in  the  plaintiff.  80  Wis.  219.  The 
objection  now  raised  to  the  plaintiff's  title  is  to  the  effect 
that  the  original  title  found  to  have  been  acquired  by  the 
plaintiff  must  be  deemed  to  have  been  divested  by  the  tax 
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title  acquired  by  Weston,  Miner,  and  Kingston;  that  Wes- 
ton died  prior  to  the  time  when  the  plaintiff  acquired  that 
title ;  that  Weston's  will  was  admitted  to  probate,  January 
3,  18S8;  that,  after  providing  for  the  payment  of  debts  and 
specific  legacies  of  personalty  and  money,  the  deceased,  by 
his  will,  gave,  granted,  bequeathed,  and  devised  to  his  wife, 
Elizabeth  Weston,  and  to  her  heirs  and  assigns  forever,  the 
remainder  and  residue  of  all  his  property,  both  real  and  per- 
sonal, wherever  situated,  of  which  he  died  seised,  and  also 
therein  appointed  his  said  wife  and  his  daughter,  Emma,  ex- 
ecutrices  of  his  said  will,  and  thereby  authorized  and  em- 
powered them,  among  other  things,  to  sell  and  convey  real 
estate,  and  dispose  of  or  exchange  any  property  for  the  in- 
terest of  the  estate;  that  the  deed  from  Miner  and  King- 
ston and  their  wives  and  the  said  Elizabeth  Weston  to  the 
plaintiff,  executed  October  12, 1888,  and  recorded  October  13, 
1888,  did  not  convey  Weston's  one-third  interest  in  the  lands. 
Our  statute  provides  that  "  every  devise  of  land  in  any 
will  shall  be  construed  to  convev  all  the  estate  of  the  dev- 
isor  therein  which  he  could  lawfully  devise,  unless  it  shall 
clearly  appear  by  the  will  that  the  devisor  intended  to  con- 
vey a  less  estate."  E.  S.  sec.  2278.  Under  this  statute  and 
the  decisions  of  this  court  it  is  very  obvious  that  the  widow,, 
as  such  residuary  devisee,  took  at  once,  on  the  death  of  the 
testator,  all  of  his  right,  title,  and  interest  in  the  land  in  que^ 
tion,  subject  of  course  to  the  payment  of  his  debts  and  the  spe- 
cific legacies  provided  for  in  the  will.  In  re  Estate  of  Pierc€y 
56  Wis.  560 ;  Newman  v,  Wat^rman^  63  Wis.  616 ;  Scott  v.  Westy. 
63  Wis.  570 ;  Prickeit  v.  Muck,  74  Wis.  205 ;  Baker  v.  Mc- 
Leod^%  Estate,  79  Wis.  534.  It  follows  that,  unless  the  de- 
fendants had  acquired  the  paramount  title  to  the  land  as 
contended,  the  trial  court  properly  held  that  the  plaintiff^ 
was  entitled  to  recover  the  land  and  the  value  of  the  tim- 
ber which  the  defendants  had  taken  therefrom.  Weliber  v. 
Quaw,  46  Wis.  118.  * 
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The  defendants  claim  title  to  the  land  and  the  timber  re- 
moved therefrom  under  and  bv  virtue  of  the  tax  deed  ta 
Hyde  and  Pitts,  dated  December  1, 1876,  and  issued  on  the 
tax  sale  of  September  3, 1872,  as  found  by  the  court  and  men- 
tioned in  the  foregoing  statement.  It  is  conceded  that  that 
deed  was  properly  executed  by  the  county  clerk  of  Wood 
county,  who  thereunto  subscribed  his  name  officially,  and 
affixed  the  seal  of  the  county  board  of,  supervisors  of  said 
county  thereto,  in  the  presence  of  two  witnesses,  who  sub- 
scribed their  names  thereto  as  such ;  that  the  said  clerk  at 
the  same  time  duly  acknowledged,  before  a  notary  public  of 
said  county,  that  he  had  voluntarily  executed  said  deed,  as 
such  clerk,  for  the  uses  and  purposes  therein  mentioned; 
that  said  notary  thereupon  properly  certified  such  acknowl- 
edgment so  as  to  entitle  said  deed  to  be  recorded;  that 
December  14, 1876,  said  deed  was  presented  to  the  register's 
office  for  record ;  that  the  register  of  the  county  thereupon 
indorsed  upon  said  deed  the  following,  to  wit:  "Register's 
Office,  Wood  Co.,  Wis.  Received  for  record  the  fourteenth 
day  of  December,  A.  D.  1876,  at  10  o'clock  A.  M.,  and  re- 
corded in  Book  Q  of  Deeds,  on  page  103.  W.  T.  Kjno,. 
Register.'''  It  is  further  conceded  that  said  deed  was  there- 
upon properly  and  accurately  copied  into  the  appropriate 
record  book,  except  that  the  official  seal  of  the  board  of 
supervisors  of  said  county  affixed  to  said  deed  was  not  copied 
therein,  and  that  there  was  nothing  in  said  record  book  to 
indicate  that  such  official  seal  or  any  seal  of  said  county  or 
said  clerk  had  ever  been  affixed  to  said  deed,  other  than  the 
recital  in  the  deed,  as  already  mentioned.  By  reason  of 
such  absence  from  the  record  of  anything  to  represent  such 
official  seal,  the  trial  court  held  that  such  deed  was  not  re- 
corded, within  the  meaning  of  the  statute  which  declares,  in 
eflfect,  that  the  owner  or  occupant  of  any  land  sold  for  taxes 
"  may,  in  like  manner,  redeem  any  such  lands,  or  any  part 
thereof  or  interest  therein,  at  any  time  "before  the  tax  deed 
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executed  upon  such  sale  is  recorded^  and  when  so  redeemed 
such  deed  shaU  he  void.^^  E.  S.  sec.  1165.  Accordingly,  the 
trial  court  found  that  November  20,  1888,  the  plaintiff  re- 
deemed said  lands  from  the  tax  sale  of  September  3, 1872, 
upon  which  said  tax  deed  was  issued,  paying  therefor  to  the 
county  clerk  the  sum  of  $67.96,  and  taking  his  receipt  there- 
for, which  is  in  evidence,  and  which  states,  in  effect,  that 
the  plaintiff  claimed  such  right  to  redeem  by  reason  of  the 
absence  of  such  seaL 

The  county  clerk,  as  such,  was  only  authorized  to  execute 
a  tax  deed  in  the  name  of  the  state  and  of  his  county, 
*'  under  his  hand  and  the  seal  of  the  county."  E.  S.  sec.  1176 ; 
Wbodfnan  v,  Clapp,  21  Wis.  355.  The  recital  in  the  deed 
that  the  county  clerk  affixed  the  seal  of  the  county  board 
of  supervisors  of  the  county  must  be  regarded  as  equivalent 
to  and  in  effect  a  recital  that  he  executed  the  deed  "  under 
his  hand  and  the  seal  of  the  county,"  as  prescribed  by  the 
statute.  Putney  v.  Cutler^  54  Wis.  66 ;  DreuUer  v.  /Smith, 
56  Wis.  292;  Bulger  v.  Moore,  67  Wis.  430;  Brovm  v.  Cohn, 
85  Wis.  1.  The  precise  question  presented,  therefore,  is 
whether  such  absence  from  the  record  of  anything  to  repre- 
sent such  official  seal  was  such  a  defect  in  the  record  as  to 
authorize  the  plaintiff  to  so  redeem. 

"  The  statute  nowhere  requires  the  register  to  make  *  a 
fac  simile  of  the  original '  impression  of  an  official  seal,  as 
in  case  of  recording  a  map.  Sec.  2262,  E.  S."  Putney  v. 
Outler,  54  Wis.  69.  "  It  fails  to  give  any  direction,  as  to 
how  the  official  seal  or  the  impression  of  it  is  to  be  repre- 
sented on  the  record.  No  one  would  be  so  impracticable  as 
to  claim  that  the  impression  of  the  seal  itself  should  be  made 
upon  the  record."  Ibid,  This  court  has  repeatedly  held 
that  a  scroll,  with  the  word  "  Seal "  written  therein,  was  a 
sufficient  representation  of  the  corporate  seal  to  satisfy  the 
recording  act.  IFuei/  v.  Van  Wie,  23  Wis.  613 ;  Putney  v. 
Cutter,  54  Wis.  66 ;  Brown  v.  Cohn,  85  Wis.  1.    There  was 
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no  difficulty  ,  therefore,  in  making  the  record  of  the  deed 
represent  that  "  the  seal  of  the  county "  was  affixed.  But 
no  such  representation  was  made;  and  the  question  is 
whether  the  record,  without  such  representation,  barred  the 
right  of  redemption. 

As  aptly  stated  by  the  learned  trial  judge:  "If  the  re- 
cording officer  may  omit  to  note  upon  the  record  of  a  tax 
deed  a  copy  of  the  seal,  or  some  equivalent  representation 
thereof,  as  evidence  that  the  deed  was  in  fact  sealed,  why 
may  the  register  not  also  omit  the  signature  of  the  county 
clerk  who  executed  the  deed?  One  is  as  necessary  as  the 
other  to  a  valid  tax  de^d,  and,  in  the  case  at  bar,  both  are 
properly  vouched  for  as  being  present  by  the  attestation 
clause,  as  shown  by  the  record.  It  wiU. hardly  be  claimed 
that  the  record  would  be  valid  for  any  purpose  if  a  copy  of 
the  clerk's  official  signature  were  omitted  therefrom.  It  is 
difficult  to  see  any  substantial  reason  for  excusing  the  ab- 
sence from  the  record  of  a  representation  of  the  seal  which 
would  not  be  equally  applicable  to  a  like  absence  of  a  copy 
of  the  clerk's  signature."  This  court  has  repeatedly  held 
that  the  statutes  authorizuig  the  original  owner  to  redeem 
from  tax  sales  are  to  be  liberally  construed.  Jones  v.  Col- 
linsy  16  Wis.  694;  JSTarr  v.  Washburn^  56  Wis.  303;  Jjmder 
V.  Bromley^  Y9  Wis.  378 ;  Begole  v.  Hazzard^  81  Wis.  274, 278. 
To  the  same  effect  is  Barrett  u  Holmes^  102  XJ.  S.  657.  To 
bar  the  original  owner  from  redeeming  from  a  tax  sale,  there 
must  not  only  be  a  tax  deed,  valid  upon  its  face,  but  such 
deed  must  be  recorded.  Where  such  deed  is  void  upon  its 
face,  or  where  it  appears  from  such  record  that  the  deed  is 
void  upon  its  face,  there  can  be  no  such  bar;  and  this  must 
be  so  whether  such  record  is  a  correct  transcript  of  a  deed 
void  upon  its  face,  or  a  false  transcript  of  a  deed  valid  upon 
its  face.  In  other  words,  to  make  the  record  of  a  tax  deed 
operate  as  such  bar,  it  must  appear  therefrom  that  it  is  the 

record  of  a  tax  deed  valid  upon  its  f ace.    Lander  v.  Bromley j 
Vol.  90— 6 
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79  Wis.  376,  377.  The  substantial  requirements  of  the  stat- 
utes must  appear  from  the  record  itself.  Even  where  a  tax 
deed  valid  upon  its  face  is  delivered  to  the  register  for  rec- 
ord, and  by  him  correctly  recorded  at  length  in  the  record 
book,  yet  it  is  not  to  be  considered  as  recorded  until  the 
proper  entries  thereof  are  made  in  the  general  index  re- 
quired to  be  kept  by  the  register.  Tbid.  "  In  other  words^. 
it  is  not  only  essential  that  there  should  be  a  record  of  a  tax 
deed,  valid  upon  its  face,  but  the  requisite  index  to  such  rec- 
ord. The  false  statement  in  this  record  is  of  such  a  char- 
acter that  it  was  not  and  could  not  be  helped  out  by  tha 
index."  Ihid.  In  Wood  v.  Meyer,  36  Wis.  313,  the  original 
tax  deed  under  which  the  defendant  claimed  title  was  not 
offered  in  evidence,  but  the  record  of  it  was  put  in  evidence. 
From  that  record  it  appeared  that  there  was  only  one  wit- 
ness to  the  deed,  and  it  was  held  that  the  deed  so  executed 
was  not  entitled  to  record,  and  that  such  record  was  not  ad- 
missible in  evidence  and  hence  was  properly  excluded.  The 
same  rule  has  been  applied  to  the  record  of  a  deed  executed 
by  a  private  party,  from  which  it  appeared  that  there  was 
no  witness  or  only  one  witness.  Gilbert  v.  Jess,  31  Wis.  110;^ 
Prmgle  v.  Dunn,  37  Wis.  449.  The  absence  from  the  record 
of  any  representation  of  such  official  seal  is  certainly  as  ob- 
jectionable and  fatal  as  the  omission  therefrom  of  the  nam& 
of  a  witness  would  have  been.  It  may  be  that  a  different 
rule  has  been  applied  in  some  other  jurisdictions;  but  it  is 
very  important  that  the  law  respecting  real  estate  should  b& 
steadily  adhered  to,  and  so  we  must  hold  that  the  tax  deed 
in  question  was  not  recorded  so  as  to  bar  the  redemptioii> 
under  see.  1165,  B.  S. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af* 
firmed. 
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Petebson,  Administratrix,  Appellant,  vs.  The  Shebby  Lum- 

BEB  Company,  Kespondent. 

March  9 --April  3, 1896, 

Master  and  servant:  Negligence:  Assumption  of  risks:  Fellow-servanta: 

Court  and  jury. 

L  In  an  action  based  on  negligence,  when  the  facts  and  circumstances 
are  not  ambiguous  and  the  evidence  or  want  of  evidence  is  so  clear 
and  decisive  that  there  is  no  room  for  two  honest  and  apparently 
reasonable  conclusions,  the  judge  may  take  the  case  from  the  jury. 

2.  The  dangers  of  working  in  a  sawmill  when  it  was  so  filled  with 

steam  from  an  incomplete  exhaust  pipe  and  from  a  leak  that  it 
was  difficult  to  see  to  do  the  work,  and  when  the  machinery  and 
rollers  were  slippery  by  reason  of  the  condensation  and  freezing 
of  the  steam  thereon,  were  obvious  to  and  were  assumed  by  a  skilled 
workman  who  continued  to  work  therein. 

3.  So,  also,  the  risk  consequent  upon  the  improper  location  of  the  band 

or  guard  placed  above  the  saws  on  an  "  edger  "  to  prevent  boards 
or  fragments  from  being  thrown  back,  being  obvious  to  a  work- 
man experienced  in  the  use  of  such  machines,  was  assumed  by  him. 

4.  The  evidence  in  this  case  not  affording  ground  for  more  than  a  mere 

conjecture  that  the  alleged  negligence  and  default  of  defendant 
caused  or  contributed  to  cause  the  death  of  plaintiff's  intestate, 
who  was  killed  by  a  board  thrown  back  from  the  edger  at  which 
he  was  working  in  defendant's  sawmill,  but,  on  the  contrary,  tend- 
ing strongly  to  show  that  the  accident  resulted  from  the  negli- 
gence of  a  f ellowHservant,  which  caused  the  board  to  get  cramped 
or  pinched  on  the  saw,  a  verdict  for  defendant  was  properly  di- 
rected. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wood 
county:  Charles  M.  Wkbb,  Circuit  Judge.    Affirmed. 

This  action  was  brought  by  the  plaintiff,  as  administratrix 
of  the  estate  of  her  deceased  husband,  Peter  S.  Peterson,  to 
recover  against  the  defendant  damages  sustained  by  the 
death  of  her  husband,  caused  by  its  negligence  and  default, 
while  in  the  employ  of  the  defendant  in  its  steam  sawmill, 
workiag  at  a  machine  therem  caUed  an  «  edg^r."    The  aUe- 
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gations  of  negligence  and  default  on  the  part  of  the  defend- 
ant were  denied,  and  the  defendant  alleged  that  the  injuries 
which  the  intestate,  Peter  S.  Peterson,  received,  were  caused 
by  his  own  carelessness,  and  that  his  own  negligence  con- 
tributed thereto. 

It  appeared  at  the  trial  that  the  machine  or  "  edger  "  at 
which  the  deceased  worked  consisted  of  two  tables,  live  feet 
four  inches  in  width,  the  front  one  ten  feet  in  length,  and 
the  rear  one  eight  feet  in  length,  and  between  them  on  a 
shaft  were  several  saws  at  adjustable  intervals,  revolving  at 
a  high  rate  of  speed,  propelled  by  the  common  motive  power 
of  the  mill.  The  deceased  stood,  when  at  work,  at  the  front 
end  of  the  front  or  ten-foot  table,  facing  these  saws,  which 
revolved  towards  him.  The  rotary  saw  was  back  of  him 
and  to  his  right,  and  the  boards  to  be  edged  came  down 
from  the  rotary  on  a  roller  frame,  so  that  he  could  take  them 
and  put  them  on  the  table  of  the  edger,  to  be  edged  la 
width  according  to  his  judgment.  Three  of  the  edger  saws 
were  movable  on  their  shaft,  and  adjustable  in  distance  by 
means  of  a  wheel  where  he  stood,  on  which  there  were 
marks  to  guide  him  as  to  widths,  and  sometimes  he  relied 
upon  his  estimate  of  width.  The  edging  of  a  board,  with 
bim,  was  a  matter  of  judgment.  In  front  of  the  saws  there 
was  a  fluted  or  corrugated  roUer  in  the  table,  and  behind 
them  there  were  two  such  rollers,  fourteen  inches  apart^  all 
driven  by  separate  belts.  Behind  the  saws,  and  over  two  of 
the  fluted  rollers,  were  the  pressure  rollers,  very  heavy  and 
designed  to  hold  the  board  down  on  the  fluted  rollers  as  it 
passed  along  over  and  through  the  machine.  The  velocity 
and  power  of  these  rollers  carry  the  board  when  it  comes 
■between  them  over  and  through  the  machine,  so  that  it  is 
^ged  by  the  saws.  There  is  a  lever  with  a  connection  by 
means  of  which  the  deceased  could  raise  the  pressure  rollers 
-back  of  the  saws  when  he  had  occasion  to  allow  thick  boards 
^r  pieces  to  go  under  them;  but  if  the  lever  was  raised  while 
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the  board  was  being  edged  the  board  would  ride  the  saw  at 
once  and  be  thrown  back  and  would  not  saw  back.  At  the 
rear  table  there  were  two  men  engaged  in  assisting  in  the 
work,  one  removing  the  waste  or  refuse  matter  sawed  from 
the  board,  and  it  was  the  duty  of  the  other  to  remove  the 
board  after  it  came  through  the  rollers,  and  place  it  on  a 
table  called  the  "  trimmer,"  where  it  was  cut  to  the  proper 
length.  It  was  his  duty  to  see  that  the  board  did  not  swing 
around,  but  not  to  take  off  or  touch  the  board  until  it  had 
passed  through  from  under  the  pressure  rollers.  The  de- 
ceased was  an  experienced  man  in  the  management  of  such 
a  machine,  and  had  full  charge  of  the  machine  when  in  oper- 
ation, adjusted  the  saws,  and  controlled  the  pressure  roUers^ 
from  his  place  at  the  head  of  the  machine.  He  took  each 
board  as  brought  to  him  from  the  rotary,  put  it  on  the  table 
in  front  of  him,  and  pushed  it  along  against  the  saws  until 
the  rollers  behind  the  saws  took  hold  of  it  and  carried  it  for- 
ward  until  entirely  edged,  when  it  passed  beyond  the  pres- 
sure rollers. 

The  deceased  was  struck  in  the  stomach  by  the  end  of  a 
sixteen-foot  board  which  had  passed  the  front  edge  of  the 
saws  and  had  been  edged  on  both  sides.  After  passing  the 
front  edge  of  the  saws  it  was  caught  by  the  upward  and 
onward  motion  of  the  saw  on  the  rear  side,  was  sawed  back 
completely,  eight  or  nine  feet,  when  it  rode  or  got  on  top 
of  the  saw,  and  was  thrown  back  with  terrific  force  anct 
struck  the  deceased  as  stated,  causing  his  death.  The  ma< 
chine  was  one  in  very  common  use  in  mills,  and  had  beei^ 
put  in  good  order,  and  since  then  had  been  run  but  one  day,, 
and,  on  examination  after  the  accident,  it  was  found  in  good 
condition.  The  evidence  tended  to  show  that  the  riding  of 
the  saw  by  the  board  was  not  caused  by  the  raising  of  the 
pressure  rollers  by  the  deceased  before  the  board  had  got 
past  the  saw,  but  by  the  end  of  the  board  having  been 
swerved  around  by  Engebrictsen,  the  man  whose  duty  it 
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was  to  take  it  when  edged  and  put  it  on  the  trimmer,  or 
from  some  other  cause.  The  weather  was  cold  (January 
17th),  and  the  mill,  after  having  been  overhauled,  was 
started  up  only  the  day  before. 

As  ground  for  imputing  negligence  and  default  to  the  de- 
fendant, evidence  was  given  to  show: 

(1)  That  the  piping  of  the  steam  exhaust  had  not  been 
completed,  the  pipe  running  out  of  the  filing  room  into  the 
open  air,  and  the  steam  escaped  about  six  feet  from  the 
ground,  and  about  eight  feet  from  the  side  of  the  mill;  that 
they  did  not  have  time  to  pipe  it  to  the  top  of  the  building, 
as  they  intended,  before  starting  up ;  that  the  engineer  told 
the  superintendent  that  they  ought  to  have  held  up  another 
half  day  and  got  it  all  fixed,  but  he  said  that  would  be  aU 
right ;  that  there  were  two  or  three  cracks  or  openings  on 
the  south  side  of  the  mill  where  the  refuse  went,  so  that 
when  the  wind  blew  from  that  direction,  on  account  of  the 
way  the  piping  had  been  left,  the  steam  came  back  into  the 
mill,  but  not  when  the  wind  was  from  any  other  direction ; 
that  there  was  an  opening  from  the  boiler  room,  which  was 
below  where  deceased  worked,  into  the  upper  part  of  the 
mill,  and  that  the  steam  dome  leaked,  and  steam  escaped 
from  the  boiler  into  the  mill.  The  engineer,  Jadack,  testi- 
fied that  the  steam,  before  Peterson  was  injured,  was  very 
dense  in  the  mill;  that  he  could  not  see  further  than  four  or 
five  feet  so  as  to  make  out  a  person  standing  that  distance. 
Miller,  the  foreman,  testified  that  there  was  something  un- 
usual around  the  mill  prior  to  the  accident;  that  there 
was  lots  of  steam  in  the  miU  —  pretty  foggy ;  that  the  effect 
of  getting  a  little  steam  in,  that  kind  of  a  morning,  would 
be  to  make  it  foggy,  and  usually  in  most  aU  sawmills  there 
is  more  or  less  steam,  and  it  is  very  hard  to  prevent  it,  but 
it  was  not  as  dense  at  other  times  as  when  this  accident  oc- 
curred. Engebrictsen,  who  worked  at  tlie  rear  of  the  edger, 
testified  that  on  the  morning  before  the  accident  happened 
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the  steam  was  so  thick  he  conld  hardly  do  his  work ;  that  it 
would  be  thinner  and  thicker  at  times ;  that  it  was  all  around 
the  edger,  and  under  it,  and  at  times  he  could  not  see  the 
frame  of  the  machine  on  the  back  table  very  far.  Boudreau, 
who  worked  about  fifteen  feet  from  the  deceased,  said  the 
«team  was  as  thick  as  steam  could  be ;  that  he  could  see  a 
form  from  four  to  five  feet,  but  not  so  as  to  tell  whether  it 
was  a  man  or  a  woman,  and  on  that  account  all  the  work 
that  morning  was  done  slowly.  The  setters  testified,  sub- 
stantially, to  the  same  effect,  and  one  of  them  said  that  he 
could  not  see  the  signals  plain  enough  to  tell  what  they 
were.  One  Haasl  testified  that  he  spoke  to  the  foreman 
about  the  steam  that  morning,  ^^  that  it  was  dangerous,  and 
he  wa5  afraid  some  one  would  get  killed ; "  that  the  foreman 
replied  that  he  thought  so  himself,  and  that  ^^  we  ought  to 
shut  down  and  fix  it  up."  Miller,  the  foreman,  also  testi- 
fied that  there  were  notches  on  the  wheel  near  deceased, 
from  which  he  could  set  and  judge  the  relative  distance  of 
the  saws,  and  about  fifteen  minutes  before  the  accident  the 
deceased  spoke  to  the  foreman  and  said  he  could  not  see  the 
saws ;  that  his  conversation  was  as  to  the  manner  of  doing 
the  work  as  it  ought  to  be  done,  and  he  said  nothing  about 
it  being  dangerous ;  that  the  foreman  told  him  he  should  do 
the  best  he  could,  and  edge  the  boards  as  well  as  he  could, 
until  they  got  the  steam  stopped;  and  that  it  was  then 
pretty  foggy. 

It  was  also  contended  that  the  steam  condensing  upon  the 
machine  and  rollers  rendered  them  less  efiicient  and  hin- 
-dered  the  men  in  the  discharge  of  their  duties.  Engebrict- 
sen,  whose  duty  it  was  to  take  the  boards  from  the  rear 
table  as  they  came  through  from  between  the  rollers,  noticed 
ice  on  the  last  or  dead  roller  at  the  end  of  the  rear  table ; 
that  the  board  would  slip  down,  and  he  could  not  use  the 
roller  on  this  account,  and  had  to  take  it  out ;  that  he  tried 
to  pry  the  boards  on  a  two  by  four  piece  (using  it  as  a  f ul- 
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cram)  at  the  end  of  the  table  and  below  the  end  roller;  that 
there  was  a  kind  of  ice  on  the  roller,  and  that  he  noticed  it 
"  because  of  the  board  sUpping  on  the  roller  when  I  was 
trying  to  pry  the  board  over.  I  had  to  pry  the  board  over 
to  get  it  on  the  trimmer,  and  when  I  was  prying  it  on  the 
roller  the  board  would  slip  down.  I  put  the  roller  back 
again,  and  at  the  same  time  heard  a  crack,  and  looked  up, 
and  I  saw  the  board  that  injured  deceased  coming  down.  I 
had  the  roller  out  at  the  time,  but  had  it  in  its  place  when  I 
heard  the  crack.  I  didn't  see  it  going  back.  I  don't  take 
hold  of  boards  until  they  pass  clear  through  the  pressure 
rollers.  The  boards  would  have  to  go  themselves.  I  didn't 
have  hold  of  the  board.  Didn't  pudi  it  over  with  the  roller 
in  any  way  that  I  know.  The  dead  roller  at  the  end  of  the- 
machine  is  for  the  purpose  of  carrying  boards  on  from  the 
edger,  not  to  aid  me  to  swing  the  boards  oflf."  Petosky,. 
who  worked  with  Engebrictsen  at  the  machine  and  took 
away  the  edgings,  testified  that  he  saw  a  board  pass  through 
the  edger  coming  towards  Engebrictsen,  and  that  when  the- 
board  started  the  latter  was  putting  in  the  back  roller,  and 
had  not  got  it  in  when  the  board  came  along.  "  He  went 
to  put  it  in,  and  I  saw  he  had  one  end  up  and  one  end  on  it^ 
the  table,  and  the  board  swung  and  went  back.  Saw  it 
when  it  went  back  and  when  it  started  to  come  out.  I 
turned  to  shove  some  edgings  off,  and  when  I  turned  around 
the  board  was  on  the  end  roller  about  two  feet  over  the  end. 
Engebrictsen  had  one  end  of  the  roller  up,  and  the  other 
end  in,  and  the  board  swimg  and  went  back.  He  had  bdtb 
hands  on  the  roller.  The  board  went  back  fast.  When  he 
put  the  roller  back  the  board  had  not  got  out  [from  be- 
tween the  fluted  and  pressure  rollers].  He  had  it  [the 
roller]  in  one  hand,  but  didn't  have  this  end  in,  and  he  lifted 
it  up  to  fix  this  in.  Should  judge  the  board  went  two  feet 
over  the  hind  roller  before  it  started  back.  It  at  first  sawed 
in,  and  then  took  a  shoot  and  went  clear  through.    The 
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rollers  had  a  little  frost  on,  and  it  was  slippery,  and  the 
board  was  frosty,  green  timber,  and  it  would  slip.  Enge- 
brictsen  lifted  the  roller  up  when  the  end  of  the  board  was 
on  it,  and  had  one  end  in.  The  board  slipped  around."  En- 
gebrictsen,  being  recalled,  said  the  steam  was  so  dense  around 
there  that  it  was  har^  to  see ;  that  he  did  not  know  if  he 
had  the  roller  in  or  not  before  the  board  got  back.  "  Didn't 
see  a  board  come  over  the  roller  when  I  had  it  up.  Didn't 
see  the  board  going  back.  If  it  slid  on  that  roller  to  one 
side,  I  don't  know,  but  I  didn't  push  the  board.  Haven't 
been  sure  in  my  own  mind  but  I  had  the  roller  up  and  the 
board  came  up  and  slid  over.  Have  tried  to  think  over  it  a 
good  deal.    I  don't  know  how  it  was." 

(2)  Evidence  was  given  tending  to  show  that  there  was^ 
an  iron  plate  or  guard  in  front  of  and  above  the  saws,  ten 
inches  wide,  to  prevent  a  board  from  coming  back,  but  that 
it  was  placed  too  hic^h  above  the  saws  for  that  purpose;  that 
there  wa^  no  guard  or  preventive  in  the  ma^hL  to  kUp  a 
board  from  riding  the  saw ;  that  the  iron  strap  or  band 
which  was  ten  inches  wide  was  above  the  saw,  and  that  it 
would  not  prevent  a  board  riding  the  saw.  Evidence  was 
given  tending  to  show  that  the  machine  was  of  a  plan  in 
general  use,  and  that  the  pressure  rollers  are  generally  ef- 
fective for  the  purpose  of  preventing  a  board  coming  back,, 
and  that  the  strap  or  band  and  its  location  were  in  plain 
view  of  the  deceased  as  he  worked  at  the  machine. 

(3)  There  was  some  evidence  tending  to  show  that  the 
dead  rollers  on  the  rear  table  were  higher  than  the  fluted 
rollers,  but  not  how  much ;  that  in  consequence  the  pressure 
would  come  on  the  dead  rollers  before  the  fluted  rollers,  and 
that  would  assist  in  allowing  the  board  to  come  back.  But  a 
millwright,  who  examined  the  machine  after  the  accident,, 
testified  that  the  dead  roller  at  the  tail  of  the  machine  was- 
a  trifle  higher  than  the  fluted  rollers,  and,  laying  a  straight 
edge  on  the  fluted  rollers  and  on  the  dead  roller  at  the  rear^ 
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tho  fluted  roller  was  higher  than  the  dead  roller  next  to  it, 
and  higher  than  the  two  rollers  between  it  and  the  last,  and 
"  that  the  rollers  were  in  his  judgment  all  right.  Boudrean 
testified  that  the  dead  and  fluted  rollers  were  of  the  same 
height.  Lewis,  one  of  the  manufacturers  of  the  machine, 
said  that  the  dead  rollers  at  the  back  should  be  on  a  level 
with  the  fluted  rollers,  and  if  they  were  an  inch  or  inch  and 
a  half  or  two  inches  higher  it  would  relieve  the  pressure 
rollers  of  some  of  their  force ;  that  the  machine  in  question 
had  all  the  approved  appliances  in  such  machines  up  to  the 
time  of  the  accident. 

The  evidence  tended  to  show  that  it  would  take  eight  or 
nine  seconds  for  the  board  in  question,  sixteen  feet  long,  to 
pass  the  saws,  and  from  four  to  six  seconds  to  saw  1>ack  the 
-distance  of  eight  or  nine  feet  before  it  rode  the  saw ;  that 
if  the  deceased  was  facing  the  machine  and  saw  the  board 
start,  he  would  have  had  time  to  get  out  of  its  way.  There 
was  expert  testimony  tending  to  show  that  the  board  must 
have  been  swung  around  so  that  it  pinched  on  the  saw,  and 
thereby  the  teeth  of  the  saw  revolving  back  had  caught  it, 
and  it  sawed  back  until  it  rode  the  saw,  and  that  it  must 
liave  been  touched  by  somebody  or  something,  and  that  the 
result  would  not  have  occurred  without  its  being  pinched ; 
that  a  saw  sometimes  springs,  and,  as  it  recovers,  it  draws 
into  the  board,  and  it  might  be  pinched  so  that  the  board 
would  come  back  against  the  force  of  the  pressure  rollers; 
also,  that  it  would  be  impossible  for  a  board  under  the 
rollers  to  come  back  after  it  had  passed  the  saws,  if  it  was 
straight  and  the  edger  all  right;  if  it  did  not  go  through,  it 
must  have  been  swung  around  so  as  to  pinch,  or  the  saw 
sprung  as  it  went  through ;  that  the  snow  and  ice  on  the 
logs  would  not  have  affected  the  rollers,  but  the  boards 
would  be  somewhat  frosty,  as  the  logs  were  green,  and 
^een  lumber  was  always  wet ;  that,  steam  settling  on  rollers 
and  freezing  them,  they  would  naturally  become  icy  and 
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slippery ;  that  it  was  the  edger's  place  to  look  out  for  his 
machine  and  know  when  it  was  out  of  order.  One  who  tes- 
tified as  an  expert  said  that  the  board,  sawed  back  as  it  was, 
showed  the  pressure  rollers  were  down  and  holding  it  onto 
the  saw ;  and  when  the  saw  was  revolving  back  its  tendency 
was  to  throw  the  board  up  and  onward;  that  it  could  not 
have  caught  the  board  if  the  rollers  had  been  in  proper 
shape,  for  they  were  very  heavy ;  that,  if  the  roUers  were 
covered  with  ice  from  steam  and  frost,  it  would  render  them 
insuflBcient  to  carry  the  board  through  as  it  ought  to  go,  to 
the  tail  sawyer,  and  so,  if  the  dead  rollers  were  covered  with 
ice,  they  would  all  have  an  effect  in  preventing  the  board 
from  going  on,  and  so  if  the  board  was  wet.  One  of  the 
manufacturers  of  the  machine,  Mr.  Lewis,  testified  that  the 
machines  had  no  arrangements  to  prevent  a  board  coming 
back  but  the  action  of  the  pressure  rollers  and  the  fluted 
rollers,  and  that  was  deemed  sufficient;  that  if  a  board  goes 
past  the  saw  with  these  rollers  on,  he  knew  of  no  way  it 
could  be  brought  back  unless  it  is  thrown  around  against 
the  saw;  that  the  pressure  rollers  and  apron  weigh  400 
pounds  each,  and  the  dead  rollers  at  the  back  should  be  on 
a  level  with  the  fluted  rollers.  If  higher,  the  board  would 
bear  on  them  a  little  heavier  than  it  ought  to.  The  front 
guard  or  plate  is  to  prevent  pieces  of  bark  or  edging  flying 
back,  and  for  additional  precaution  against  boards  coming 
back. 

Other  relevant  facts  are  stated  in  the  opinion.  After  the 
parties  had  rested,  the  court  directed  a  verdict  for  the  de- 
fendant, and  from  a  judgment  thereon  in  its  favor  the  plaint- 
iff appealed. 

For  the  appellant  there  were  briefs  signed  by  Synon  <& 
Frost,  attorneys,  and  John  H.  Brennan,  of  counsel,  and  oral 
argument  by  Mr.  Brennan. 

For  the  respondent  there  was  a  brief  by  Cate^  Jones  & 
Sanborn^  and  oral  argument  by  D,  Lloyd  Jones, 
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PiNNEY,  J.  1.  The  question  to  be  considered  is  whether 
there  was  sufficient  evidence  to  go  to  the  jury  to  justify  a 
finding  that  the  negligence  of  the  defendant  caused  the 
death  of  the  plaintiff's  intestate,  and  whether,  upon  the  en- 
tire case,  there  was  sufficient  evidence  to  sustain  a  verdict 
for  the  plaintiff.  It  is  well  settled  that  a  mere  scintilla  of 
evidence  or  mere  surmise  of  negligence  on  the  part  of  the 
defendant  would  not  be  sufficient,  and  that  the  jury  are  not 
to  be  permitted  to  guess  at  or  conjecture  a  result,  and  thus 
arrive  at  a  verdict  that  must  be  founded  on  and  sustained  by 
competent  evidence ;  and  it  is  the  duty  of  the  court  to  grant 
a  peremptory  instruction  or  nonsuit  where  the  state  of  the 
evidence  is  such  that  it  can  clearly  see  that  it  would  be  the 
duty  of  the  court  to  set  aside  the  verdict  if  rendered  in  favor 
of  the  party  having  the  burden  of  proof.  Thomp.  Trials, 
§§  2247,  2249,  and  cases  cited.  iN^egligence  is  an  inference 
to  be  drawn  from  thid  facts  and  circumstances  disclosed 
by  the  evidence,  and  "  when  such  facts  and  circumstances, 
though  undisputed,  are  ambiguous  and  of  such  a  nature  that 
reasonable  men,  unaffected  by  bias  or  prejudice,  may  fairly 
disagree  as  to  the  inference  or  conclusion  to  be  drawn  from 
them,  the  question  should  be  submitted  to  the  jury;  but 
when  the  facts  and  circumstances  are  not  ambiguous,  and 
there  is  no  room  for  two  honest  and  apparently  reasonable 
conclusions,  then  the  judge  may  take  the  case  from  the  jury.'^ 
But,  in  order  to  justify  this  course,  the  evidence  or  want  of 
evidence  must  be  clear  and  decisive.  Kaples  v.  Orthy  61 
Wis.  533,  and  cases  cited ;  Valin  v.  M.  <b  N.  R.  Co.  82  Wis. 
6;  Hartv.  West  Side  R.  Co.  86  Wis.  484. 

Peterson,  the  deceased,  was  an  experienced  operative,  and 
had  for  some  three  years  been  accustomed  to  the  duties  of 
edger  which  the  defendant  hired  him  to  perform.  These 
duties  involved  skill,  experience,  and  judgment,  and  a.  knowl- 
edge and  familiarity  with  the  machine  with  which  he  was 
working,  and  these  it  is  presumed  he  possessed.    He  had 
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charge  or  control  of  his  machine,  and  it  seems  to  have  been 
his  duty  to  watch  and  observe  it  and  see  vrhether  it  was 
doing  its  work  properly.  He  was  the  head  sawyer  at  this 
machine.  By  entering  upon  his  employment  as  an  edger, 
he  assumed  all  the  usual  and  ordinary  risks  incident  to  his 
employment;  and  if  injured  by  reason  of  an  alleged  defect 
in  the  machine  or  an  element  of  danger  not  usual  or  inci- 
dent to  his  employment,  which  he  either  knew  or  ought  rea- 
sonably to  have  known  and  appreciated,  and  saw  fit,  not- 
withstanding, to  continue  in  his  employment,  he  must  be 
held  to  have  assumed  such  extraordinary  risks  as  well  as  the 
ordinary  ones,  and  no  groimd  of  action  would  accrue  in  case 
he  was  injured  in  consequence.  Particularly  is  this  the  case 
where  the  defect  or  danger  is  open  and  obvious,  and  although 
it  exists  in  consequence  of  the  negligence  or  default  of  the 
employer.  All  this  is  in  accordance  with  numerous  adjudged 
cases,  and  is  really  beyond  dispute.  Doraey  v.  PhilUp%  c6 
G.  ConM.  Co.  42  Wis.  583;  Naylor  v.  0.  cfe  iT.  W.  B.  Co.  53 
Wis.  662;  BdOou  v.  C.  cfe  N.  W.  R.  Co.  54  Wis.  257;  Haley 
V.  Jum^p  River  L.  Co.  81  Wis.  421,  426 ;  GoUz  v.  Jf.,  Z.  S. 
dk  W.  R.  Co.  76  Wis.  136 ;  Zuelke  v,  Berlin  M.  Works,  88 
Wis.  448 ;  SJiowalter  v.  FairhanJcs,  Morse  cfe  Co.  88  Wis.  381 ; 
Johnson  V.  Asldand  W.  Co.  77  Wis.  51;  Paule  v.  Florence 
M.  Co.  80  Wis.  350. 

Where  the  defect  or  danger  is  open  and  obvious,  knowl- 
edge of  it  on  the  part  of  the  employee  will  be  presumed. 
In  such  cases  the  employer  may  be  said  to  be  guilty  of  neg- 
ligence in  keeping  his  premises  or  machinery  in  a  danger- 
ous condition,  and  that  the  servant  is  guilty  of  negligence  in 
accepting  the  service  or  continuing  in  it,  and  it  becomes 
equivalent  to  contributory  negligence  on  his  part.  Whit- 
taJcer's  Smith,  Neg.  398.  An  assumption  of  risk  is  in  fact 
regarded  as  a  form  of  contributory  negligence.  Darcey  v. 
Farmers'  L.  Co.  87  Wis.  249. 

Whatever  of  danger  or  peril  there  was  in  operating  the 
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mill  in  consequence  of  the  presence  of  steam  in  it  to  an  un- 
usual and  extraordinary  degree,  and  by  reason  of  a  want  of 
proper  provision  for  conveying  it  away  and  of  the  leak  in 
the  dome  of  the  boiler,  was  open  and  obvious  to  the  de- 
ceased, and  he  must  be  held  to  have  assumed  the  risk  of  the- 
consequent  danger  and  injury.  The  elements  of  danger 
pressed  upon  our  attention  are  the  inability  of  the  deceased^ 
and  others  working  around  the  machinery,  to  see  so  as  to 
perform  their  work  in  safety,  and  the  condensation  and 
freezing  of  the  large  quantity  of  steam,  rendering  the  ma- 
chinery and  rollers  slippery  and  unfitting  them,  it  may  be, 
to  perform  their  proper  functions.  It  is  certain  that  the  de- 
ceased not  only  could  not  fail  to  observe  the  facts,  but  the 
evidence  is  that  he  complained  of  his  inability  to  see  so  as  to 
properly  perform  his  work,  and  riot  that  the  presence  of  th^ 
steam  was  an  element  of  danger.  His  pa-st  experience,  per- 
haps, led  him  to  underestimate  the  danger  that  seems  to 
have  been  obvious  and  great.  It  appears  that  the  presence- 
of  steam  at  times  in  considerable  quantities  in  a  sawmill  is 
not  an  unusual  occurrence,  but  it  is  evident  that  it  was  un- 
safe and  imprudent  to  operate  the  mill  in  question  under 
the  conditions  then  existing,  when  the  wind  was  in  a  partic- 
ular direction  so  as  to  fiU  the  mill  with  steam  from  the  in- 
complete exhaust  pipe.  He  had  worked  in  the  mill  long^ 
enough  to  know  what  danger  he  was  encountering,  and  he^ 
made  no  complaint  or  protest,  but  continued  in  his  employ- 
ment. The  effect  of  the  condensation  and  freezing  of  steam 
on  the  machinery  and  rollers  was  equally  open  to  his  obser- 
vation, and  so  within  his  knowledge.  He  must  be  held  to 
have  fully  understood  the  operations  of  the  simplest  laws  of 
nature, —  that  in  cold  weather  condensed  steam  will  freeze^ 
and  make  objects  on  which  it  falls  slippery.  His  presumed 
knowledge  from  very  considerable  experience  in  the  use  of 
such  machines  could  not  but  suggest  the  effect  mentioned 
upon  the  machinery  and  rollers,  and  the  danger  likely  to 
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occur  from  it.  He  knew  and  understood  all  these  things  as 
well  and  perhaps  better  than  the  superintendent  or  foreman. 
So,  too,  in  respect  to  improper  location  of  the  iron  band  or 
gaard  placed  above  the  saws  to  prevent  fragments  of  bark 
and  wood  being  thrown  back,  and  for  additional  precaution 
against  boards  coming  back.  He  must  have  understood  its 
uses,  and  he  could  not  have  failed  to  observe  this  defect  as 
soon  as  he  looked  at  the  saws;  but  it  does  not  appear  that 
he  made  any  complaint  or  effort  to  have  the  defect  in  the 
location  of  the  band  or  guard  corrected.  The  evidence  shows 
that  it  is  a  rare  occurrence  that  a  board  saws  back  and  rides 
the  saw,  and  it  ia  claimed  that  fault  ought  not  to  be  imputed 
to  him  for  that  reason;  but,  if  not  to  him,  why  to  the  de- 
fendant? It  is  a  question  of  negligence  as  to  both.  The 
deceased,  on  account  of  his  experience  in  his  particular  em- 
ployment, may  be  properly  regarded  as  a  skilled  workman, 
and  as  having  possessed  the  knowledge  and  experience  inci- 
dent to  his  employment.  Upon  the  plain  and  uncontradicted 
evidence,  we  think  the  deceased  must  be  held  to  have  waived 
the  negligence  of  the  defendant  arising  from  the  causes 
stated,  and  to  have  assumed  the  risk  as  to  their  natural  and 
obvious  consequences. 

It  would  seem  that  the  situation  would  have  suggested  to 
a  man  of  ordinary  intelligence  that  the  operation  of  the  mill 
under  such  circumstances  was  fraught  with  danger,  not  only 
by  reason  of  his  inability  to  properly  work  around  the  mBr 
cLery,  but  from  the  consequences  Ukely  to  ensue  to  him 
by  reason  of  the  same  inability  on  the  part  of  others  work- 
ing in  immediate  connection  with  him.  A  casual  glance  at 
the  situation  on  the  mormng  of  the  accident  was  sufficient 
to  admonish  the  deceased  of  the  dangers  confronting  him  in 
attempting  to  go  on  in  his  employment  under  then  existing 
conditions.  It  was  the  duty  of  the  employer  to  take  prompt 
measnreB  to  render  the  operation  of  the  mill  reasonably  safe 
and  oonvenient,  and  it  was  the  right  and  duty  of  the  de- 
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ceased  to  consult  his  personal  safety,  for  if  he  chose  with 
knowledge,  or  the  means  of  knowledge,  of  plain  and  obvious 
dangers,  to  continue  to  work,  he  certainly  must  be  held  to 
have  assumed  the  risk  of  the  consequences.  The  master  is 
bound  to  observe  and  perform  his  duty  to  his  servant,  but 
he  is  not  an  insurer  of  his  safety.  The  servant  in  the  pres» 
ent  case  was  bound  to  observe  and  take  heed  of  his  sur- 
roundings, and  to  think  and  consider  before  exposing  him- 
self to  menacing  and  obvious  perils  arising  from  the  use  and 
operation  of  the  machinery  of  the  mill  by  himself  and  fel- 
low-servants, under  the  conditions  disclosed  in  the  testimony, 
and  which  the  situation  would  readily  suggest  to  a  person 
of  common  intelligence. 

2.  There  seems  to  be  a  failure  of  proof  to  show  that  the 
negligence  and  default  relied  on  were  the  real  and  efficient 
cause  of  the  death  of  the  plaintiff's  intestate.  There  is  evi- 
dence to  show  that  the  board  would  not  have  gone  back 
unless  it  got  pinched  on  the  saw;  that  this  would  occur  if 
the  board,  before  entirely  passing  the  saws,  was  swung 
around  so  that  it  cramped  on  the  saw;  and  also  that  a  board 
at  times  will  get  cramped  on  the  saw  and  go  back,  because 
the  saw  in  its  operations  may  spring  to  one  side  and  then 
spring  back  to  its  normal  position.  If  the  power  of  the  pres- 
sure and  fluted  rollers  failed  to  carry  the  board  through,  so 
that  it  stopped,  they  would  not  have  any  tendency  to  force 
it  back  against  the  saws,  as  they  revolve  from,  and  so  as  to 
carry  the  board  away  from,  the  saws,  unless  some  one  med- 
dled with  the  board,  or  some  force  intervened  to  turn  it  aside 
so  that  it  would  cramp  on  the  saw  and  be  sawed  back  until 
it  rode  the  saw.  There  is  notliing  in  the  evidence,  so  far  as 
we  are  able  to  discover,  tending  to  show  that  the  pressure 
and  fluted  rollers,  on  the  morning  in  question,  or  when  the 
accident  occurred,  had  failed  in  any  degree  to  perform  their 
proper  functions,  and  no  evidence  even  to  show  that  boards 
"Came  through  them  slower  than  usual.   On  the  contrary,  the 
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^yidenge  is  that  the  board  came  along  in  the  usual  way ;  that 
a  sudden  crack  was  heard,  and  the  board  quickly  went  back. 
And  there  is  evidence  which  strongly  tends  to  show  that  at 
that  time  the  tajl  sawyer  was  endeavoring  to  put  back  the 
rear  roller  which  he  had  taken  out,  and  had  one  end  in  the 
proper  socket,  and  was  busy  endeavoring  to  put  the  other 
end  in  when  the  board  came  upon  and  over  the  roller  for  a 
distance  of  about  two  feet,  and,  in  consequence,  was  turned 
or  swerved  to  one  side,  causing  a  cramping  or  pinching  of  the 
board  against  the  saw,  and  that  then,  in  consequence,  it  went 
immediately  back  with  the  fatal  result.  The  evidence  of  the 
man  working  at  the  table  with  the  tail  sawyer  is  quite  clear 
and  direct,  and  the  evidence  of  the  tail  sawyer  is  uncertain 
and  confused,  and  does  not,  on  the  whole,  deny  this  to  have 
been  the  case.  Although  he  says  he  did  not  touch  the  board, 
and  did  nothing  to  make  it  go  back,  and  did  not  neglect  his 
duties,  he  says  he  saw  the  board  coming  down ;  that  he  did 
not  see  how  far  it  came,  and  did  not  see  it  going  back;  that 
he  did  not  know  whether  he  got  the  roller  in  before  the 
board  went  back  or  not ;  that  he  had  not  been  sure  in  his 
own  mind  but  he  had  the  roller  up  and  the  board  came  up 
and  slid  over;  "  have  tried  to  think  it  over  a  good  deal  since 
the  accident;  I  don't  know  how  it  was; "  that  when  he  saw 
the  board  coming  he  "turned  aroimd  to  pick  up  this  roller  to 
put  it  in  place ;  didn't  see  the  board  after  that ; "  that  when 
he  heard  the  crack  he  had  the  roller  in  at  one  end,  and  it 
was  not  very  far  from  the  other.  The  theory  that  the  board 
went  back  for  the  reason  that  the  pressure  rollers  did  not 
properly  perform  their  office,  is  at  most  conjectural,  and  this 
evidence,  going  to  show  an  adequate  cause  occurring  at  the 
exact  time  the  board  started  in  its  backward  course,  an- 
nounced with  a  sharp  crack  heard  by  both  witnesses,  pre- 
vents any  fair  inference  that  it  went  back  in  consequence  of 
any  defect  in  the  machine  or  any  negligence  or  default  of 
the  defendant,  relied  on.    Engebrictsen  complained  of  the 
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icy  or  slippery  condition  of  the  rear  roUer;  not  that  it  inter- 
fered with  the  passage  of  the  boards  through  the  machine^ 
to  prevent  them  coming  to  him,  but  because  they  slipped  or 
ran  over  the  rear  roller  and  fell  down,  simply  causing  him 
inconvenience,  but  putting  no  one  in  peril.  To  remedy  this, 
he  removed  the  roller,  and  the  accident  was  coincident  with 
the  attempt  to  restore  the  roller  when  the  board  was  pass- 
ing through  the  machine.  We  cannot  see  that  any  inference 
can  be  fairly  drawn  from  the  slippery  condition  of  this  roller, 
or  even  of  the  other  two  rollers,  if  such  existed,  that  would 
justify  a  finding  that  it  contributed  to  the  accident.  The 
negligence  of  the  fellow-servant  of  the  deceased  would  seem 
to  have  been  the  cause  of  the  accident,  and,  as  there  was  no- 
sufficient  evidence  of  any  negligence  on  the  part  of  the  de- 
fendant co-operating  at  the  time  with  the  negligence  of  such 
fellow-servant,  it  is  impossible  to  see  how  the  plaintiff  can 
recover.  If  the  injury  was  caused  by  the  springing  and  con- 
sequent pinching  of  the  saw,  then  it  was  the  result  of  mere 
accident,  against  which,  so  far  as  appears,  no  human  fore- 
sight or  vigilance  could  guard ;  and  the  fact  that  the  rear 
roller  was  "  a  trifle  "  higher  than  the  fluted  rollers,  and  that 
this  fact  had  not  hitherto  interfered  with  their  efficient  ac- 
tion, was  manifestly  so  inconsiderable  and  trifling  that  it 
would  not  of  itself  afford  ground  for  more  than  the  merest 
conjecture  that  it  was  in  any  proper  sense  the  proximate  or 
efficient  cause  of  the  accident. 

For  these  reasons,  we  think  that  the  direction  of  the  cir- 
cuit court  to  the  jury  was  correct 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Wis.]  JANUARY  TERM,  1895.  '99 

Jourdain  and  another  vs.  Fox  and  others. 


JovKDAiN  and  another,  Respondents,  vs.  Fox  and  others, 

Appellants. 

March  9— April  S,  1895. 

(1)  CimveyoMie  of  land:  Agency:  Quitclaim  deed:  Statute  of  frauds, 
(2)  Equitable  mortgage:  Payment:  Right  of  action  against  mort- 
^augorfoT  timber  cut^ 

1.  An  agent  employed  by  one  dealing  in  tax  titles,  who,  by  his  con- 

tract with  his  principal,  was  to  have  one  half  of  the  profits  of  the 
business,  but  had  no  further  interest  in  the  lands  covered  by 
such  titles  and  no  authority  to  convey,  gave  a  quitclaim  deed  of 
lands,  a  tax  title  to  which  he  had  taken  in  the  name  of  his  princi- 
pal. Held,  that  such  deed  conveyed  nothing, —  not  even  a  right 
to  enforce  a  conveyance,  even  though  the  agent  paid  the  full  pur- 
chase money  received  by  him  to  the  executors  of  his  principal  and 
they  received  it  with  knowledge  of  the  facts. 

2.  Where  the  purchase  money  for  land  was  advanced  by  one  who  took 

the  title  merely  as  security  for  repayment  of  such  money  by  the 
real  purchaser,  the  transaction  was  the  making  of  a  mortgage,  and 
after  repayment  the  mortgagee  had  no  right  of  action  against  the 
mortgagor  for  timber  cut  on  the  land,  and  oould  oonvey  no  such 
right. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  B.  Bundy,  Circuit  Judge.    Reversed. 

This  is  an  action  of  trover  to  recover  for  the  alleged  con- 
version of  a  large  amount  of  saw  logs.  The  plaintiffs  claim 
title  to  the  logs  by  virtue  of  their  alleged  ownership  of  the 
lands  from  which  they  were  cut.  The  defendants  deny  the 
plaintiffs^  title  to  the  logs,  and  claim  themselves  to  own 
them,  because,  as  they  claim,  they  owned  the  lands  from 
which  they  were  cut.  The  title  to  the  lands  was  the  issue 
which  was  tried. 

The  title  to  two  distinct  tracts  of  land  is  involved.  Of 
one  tract  the  title  had  formerly  been  in  one  of  the  plaint- 
iffs, but  had  become  divested  by  a  tax  title.  The  tax  title 
was  owned  by  the  estate  of  one  E.  S.  Fay,  of  Boston,  Mass. 
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Fay  had  been  dealing  in  tax  titles  in  Wisconsin,  and  one 
J.  S.  Baker  was  his  agent.  Baker  did  the  business  in  Fay's 
name,  and  was  to  have  one  half  the  net  profits  of  the  busi- 
ness for  his  compensation.  He  had  no  further  interest  in 
the  lands  covered  by  the  titles  in  which  Fay  dealt.  Baker 
quitclaimed  this  tract  to  the  plaintiffs,  who  paid  him  $25 
for  the  deed. 

The  title  to  the  other  tract  was  in  this  wise :  The  defend- 
ant Patrick  Fox  negotiated  for  the  purchase  of  this  tract, 
for  the  purpose  of  cutting  its  timber  and  selling  it  to  the 
Burlington  Lumber  Company.  He  had  no  money  with 
which  to  pay  for  the  land.  He  arranged  with  the  Burling- 
ton Lumber  Company  to  advance  the  money  needed  for  the 
purchase  of  the  land,  and  to  tate  the  title  to  the  land  to  se- 
cure its  repayment.  He  then  made  a  contract  with  the 
plaintiffs,  whereby  the  defendants  Fox  &  Son  agreed  to  log 
from  the  lands  in  the  season  of  1887-88,  and  deliver  to  the 
plaintiffs,  1,200,000  feet  of  logs  for  an  agreed  price.  It  was 
further  understood  that  the  plaintiffs  were  to  give  Fox  & 
Son  advances  by  way  of  suppKes.  To  secure  the  perform- 
ance of  this  contract,  Fox  &  Son  gave  the  plaintiffs  a  mort- 
gage upon  their  teams  and  camp  and  logging  outfit  and  some 
other  logs.  The  plaintiffs  at  the  same  time  made  a  contract 
with  the  Burlington  Lumber  Company  to  deliver  the  same 
logs  to  it  on  terms  then  agreed  upon.  Fox  &  Son  got  out  and 
delivered  to  the  plaintiffs  a  large  amount  of  logs  in  the  sea- 
son of  1887-88,  but  were  indebted  to  them  for  a  balance  on. 
the  season's  transactions.  But  in  the  meantime  Fox  &  Son, 
through  an  arrangement  with  the  plaintiffs,  had  repaid  to 
the  Burlington  Lumber  Company  the  money  it  had  ad- 
vanced for  the  purchase  of  the  land,  and  were  not  indebted 
to  it  on  any  account.  Li  the  winter  of  1888-89,  Fox  &  Son 
cut  the  logs  in  dispute  from  the  lands  of  which  the  title  was 
so  held  by  the  Burlington  Lumber  Company  and  the  lands 
covered  by  the  tax  title,  and  sold  them  to  the  other  defend- 
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Afterwards  the  Burlington  Lumber  Company  oon- 
:d  to  the  plaintiffs  the  title  which  it  had,  "with  all  tim- 

r  cut  by  trespassers  upon  said  lands." 

The  trial  was  by  the  court.  There  was  a  finding  and 
judgment  for  the  plaintiffs.    The  defendants  appeal. 

The  cause  was  submitted  for  the  appellants  on  briefs  by 
F.  B,  Dorothy^  and  for  the  respondents  on  the  brief  of  Bash- 
ford  <&  Disney  and  Kueffner^  FaunUeroy  dk  Searlea. 

To  the  point  that  the  retention  by  Fay's  executors  of  the 
proceeds  of  the  sale  by  Baker  estopped  them  from  disputing 
the  validity  of  such  sale,  counsel  for  the  respondents  cited 
Fldd  V.  DoyoThy  64  Wis.  560 ;  Schenck  v.  Sautter^  78  Mo.  46 ; 
Moore  v.  BiUy  85  N.  C.  218 ;  France  v.  Haynea^  67  Iowa,  139 ; 
7  Am.  &  Eng.  Ency,  of  Law,  19 

Newman,  J.  It  is  assumed  that  the  tax  deed  was  valid 
and  put  the  title  to  the  lands  covered  by  it  into  the  estate 
of  R.  S.  Fay.  No  question  was  made  here  of  its  validity. 
Baker  had  no  title  in  these  lands,  and  his  contract  with  Fay 
gave  him  no  power  to  convey  them.  His  quitclaim  to 
plaintiffs  conveyed  nothing, —  not  even  a  right  to  enforce  a 
conveyance,  although  he  paid  the  full  purchase  price  and 
the  executors  received  it  with  knowledge.  Payment  of  the 
'  purchase  price  is  not  sufficient  performance  of  an  oral  con- 
tract to  convey  lands  to  take  it  out  of  the  statute  of  frauds. 
Pom.  Cont.  §  112 ;  Brandeis  v.  ]!feustadtly  13  Wis.  142.  And, 
Baker's  deed  being  a  mere  quitclaim,  a  title  acquired  by 
him  subsequently  would  not  inure  to  plaintiffs'  benefit. 
Bawle,  Gov.  (5th  ed.),  §  247^  and  cases  cited.  So  the  plaint- 
iffs had  no  title  to  this  tract  of  land.  By  this  fact  their 
title  to  the  logs  cut  from  this  tract  fails  also. 

The  transaction  by  which  the  title  to  the  other  tract  was 
placed  in  the  Burlington  Lumber  Company,  under  the  de- 
cisions of  this  court,  was  the  making  of  a  mortgage.  Starlcs 
«.  Redfidd^  52  Wis.  349;   EoUe  v.  Bailey,  68  Wis.  434; 
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Schribei*  v.  Le  Clair ^  66  Wis.  579 ;  Bv/rr  v.  C.  O.  Thompson 
<k  Walkup  Co.  78  Wis.  227;  Fhelan  v.  Fitzpatrick,  84  Wis. 
240.  The  company  had  no  other  rights  or  remedies  in  re- 
spect of  this  land,  against  Fox  &  Son,  than  other  mortga- 
gees have  in  like  cases.  Cases  cited.  The  mortgage  was 
fnUy  paid  to  the  mortgagee,  and  satisfied,  by  the  logs  cut 
and  delivered  in  the  season  of  1887-88.  From  the  time  of 
sach  payment  it  had  no  farther  beneficial  interest  in  the 
land,  but  only  the  bare  legal  title,  which  it  held  as  trustee 
for  Fox  &  Son.  This  fact  of  the  payment  of  the  mort- 
gage would  have  been  a  perfect  defense  to  its  action  for  the 
cutting  of  these  logs.  Burr  v,  C.  C.  Thompson  <&  Walkup 
Co.  78  Wis.  227.  The  Burlington  Lumber  Company  could 
invest  the  plaintiflfs  with  no  better  cause  of  action  than  it 
had.    It  had  none,  and  gave  the  plaintiffs  none. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  for  the  defendants  in  accordance  with  this  opinion. 


GiLMOKE,  Respondent,  vs.  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company,  Appellant. 

March  9^  April  S,  1896. 

Railroads:  Fences:  Killing  of  horse  on  track:  Evidence* 

The  evidence  in  this  case  that  plaintiffs  horse,  which  was  killed  upon 
defendant's  track,  came  upon  the  right  of  way  at  a  ix>int  where 
it  was  unfenced,  is  heUd  sufficient  to  support  a  verdict  in  plaint- 
iff's l^vor  for  the  value  of  the  hcyse. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pepin 
county :  E.  B.  Bundy,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  signed  by  George  P. 
Cory  and  C.  M.  HiUiard^  and  oral  argument  by  Mr.  Ca/ry. 

Wm.  E.  Plurmner^  for  the  respondent. 


> 
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Cassoday,  J.  The  plaintiflf  owns  a  farm,  upon  which  he 
resides,  near  Eound  Hill,  in  Pepin  county.  The  Chippewa 
river  runs  through  it  in  a  northerly  and  southerly  direction. 
The  defendant's  railway  runs  along  the  easterly  bank  of  the 
river  at  that  point.  The  plaintiflPs  dwelling  house,  outbuild- 
ings, and  pasture  were  on  the  westerly  side  of  the  river, 
and  he  had  a  barn  opposite  and  on  the  easterly  side  of  the 
railway  track.  The  plaintiffs  pasture,  on  the  westerly  side 
of  the  river,  was  fenced  on  all  sides,  except  the  side  adjoin- 
ing the  river,  where  it  was  unfenced.  At  the  time  in  ques- 
tion there  was  no  fence  for  a  distance  of  1,200  feet  between 
the  opposite  shore  of  the  river  and  the  railway  track,  and 
never  had  been.  The  complaint  alleges,  in  effect,  that  June 
27, 1893,  the  plaintiff's  mare  strolled  from  said  pasture  across 
the  river  and  onto  the  defendant's  right  of  way  at  a  point 
where  there  never  had  been  any  fence  on  the  westerly  side 
thereof,  and  was  soon  thereafter,  and  at  a  point  some  distance 
northward,  killed  by  being  struck  by  a  passing  train  or  car ; 
and  demands  judgment  for  her  value.  The  answer  is  a  gen- 
-eral  deniaL  The  verdict  is  in  favor  of  the  plaintiff  for  the 
value  of  the  mare,  and  this  is  an  appeal  by  the  defendant 
from  the  judgment  entered  upon  the  verdict. 

The  defendant  contends  that  the  preponderance  of  the 
•evidence  is  to  the  effect  that  the  mare  got  onto  the  right  of 
way  through  a  gate  from  the  plaintiff's  barn  on  the  easterly 
side  thereof,  by  reason  of  the  plaintiff's  negligence.  There 
is  evidence,  however,  tending  to  prove  that  the  mare  got 
onto  the  right  of  way  where  it  was  unfenced,  as  alleged, 
and  we  are  constrained  to  hold  that  such  evidence  is  suffi- 
cient to  support  the  verdict.  S.  &  B.  Ann.  Stats,  sec.  1810; 
JBremmer  v.  G.  B.,  S.  P.  <k  N.  R.  Co.  61  Wis.  114;  Quack- 
enJmsh  v.  W.  <&  M.  H.  Co.  62  Wis.  411.  This  being  so,  there 
was  no  error  in  refusing  to  direct  a  verdict  in  favor  of  the 
defendant. 

JBy  (he  Cotirt —  The  judgment  of  the  circuit  court  is  af- 
£rmed. 
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The  State  ex  eel.   Gk)BDON,  Appellant,  vs.  MoNay  and 

others,  imp.,  Eespondents. 

March  9 — April  S,  1896. 

Ditches  and  drains:  Police  power:  Mandamus  to  compel  town  officers  t0 

act:  Costs, 

The  laying  out  of  ditches  under  eh.  54^  R.  S.»  being  an  exercise  of  the 
police  power,  town  officers  in  acting  ui>on  a  petition  for  such  a 
ditch  do  not  act  on  behalf  of  the  town,  and  the  town  is  not  liable 
for  costs  in  a  proceeding  by  mandamus  to  compel  them  to  act. 

Appeal  from  an  order  of  the  circuit  court  for  Pepin  county : 
E.  B.  BuNDY,  Circuit  Judge.    Reversed. 

Mamda/m,u8.  The  defendants  MoNay^  Ingram^  and  Rand 
were  the  supervisors  of  the  town  of  Waubeek,  Pepin  county, 
in  February,  1893;  and  their  codefendants,  Hoffman  and 
two  others,  were  at  the  same  time  supervisors  of  the  adjoin- 
ing  town  of  WaterviUe  in  said  county.  On  February  21, 
1893,  a  petition,  under  the  provisions  of  sec.  1365,  S.  &  K 
Ann.  Stats.,  was  presented  in  duplicate  to  the  supervisors 
of  both  towns,  praying  for  the  laying  out  of  a  ditch,  partly 
in  each  of  said  towns,  for  the  drainage  of  overflowed  lands 
in  the  town  of  Waubeek.  l^o  action  was  taken  on  this  peti- 
tion, although  the  same  was  sufficient  in  form  and  substance, 
whereupon  the  relator,  Gordon^  who  was  one  of  the  peti- 
tioners, commenced  this  action  by  suing  out  an  alternative 
writ  of  manda/nvus^  directed  to  the  supervisors  of  both  towns^ 
and  returnable  April  17, 1893. 

The  relation  and  writ  were  served  on  all  the  defendants 
early  in  April,  and  on  the  4th  day  of  April  an  entirely  new 
board  of  supervisors  was  elected  in  each  of  said  towns.  The 
respondents,  MoNay^  Ingram^  and  Rand,  never  made  return 
to  the  writ.  Upon  the  return  day  of  the  writ  the  newly- 
elected  supervisors  of  the  town  of  Waterville  made  a  return 
admitting  the  aUegations  of  the  petition,  and  setting  forth 
the  fact  of  their  election  and  qualification  as  supervisors  oa 
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the  4th  of  April,  and  that  on  said  last-named  date  they  acted 
on  the  petition,  in  conjunction  with  the  respondents,  and 
fixed  the  6th  of  June  as  the  day  upon  which  they  would 
meet  and  consider  the  petition.  They  also  alleged  that  they 
had  at  all  times  been  ready  and  willing  to  act  upon  the  peti- 
tion, but  that  the  respondents  had  at  all  times  refused  to  act 
thereon,  until  required  so  to  do  by  the  writ.  XJpDn  the  fil- 
ing of  this  return  a  further  return  was  ordered  by  the  court 
to  be  made  by  the  supervisors  of  both  towns,  showing  fully 
their  execution  of  the  writ,  which  return  was  directed  to 
be  made  on  the  16th  day  of  October,  1893.  This  order  was 
served  on  the  newly-elected  supervisors  of  both  towns  April 
25, 1893;  and  upon  the  return  day  a  return  was  made  by 
the  supervisors  of  both  towns  showing  that  they  had  duly 
acted  on  the  petition  in  July,  1893,  and  had  decided  not  to. 
lay  the  drain.  "Upon  the  filing  of  this  return  a  judgment 
was  rendered,  reciting  the  proceedings  had  and  finding,  in 
effect,  that  the  requirements  of  the  law  and  of  the  writ  had 
been  fully  complied  with,  and  that  the  default  in  refusing 
to  act  upon  the  petition  was  the  default  of  the  respondents^ 
I£cNay^  Ingram^  and  Rand^  and  adjudging  that  the  relator 
recover  his  costs  of  said  last-named  respondents. 

At  the  December,  1893,  term  of  the  circuit  court  of  Pierce 
county, —  being  a  special  term  for  Pepin  county^, —  the  re- 
spondents, McNay^  Ingram^  and  liand^  made  a  motion  to 
vacate  the  personal  judgment  for  costs  so  rendered  against 
them,  which  motion  was  based  on  affidavits  tending  to  ex- 
cuse their  failure  to  act  on  the  original  petition.  Upon  the 
hearing  of  this  petition  an  order  was  made  that  the  said 
judgment  be  amended  by  inserting  after  the  names  of  the 
respondents  "the  words,  *as  supervisors  of  the  town  of 
Waubeek;'  it  being  the  intention  of  this  order  to  make 
such  judgment  payable  by  the  town  of  Waubeek,  and  not 
by  such  supervisors  personally."  From  this  order  the  re- 
lator appealed. 
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Wm.  K  PlummeTj  for  the  appellant. 

For  the  respondents  there  was  a  brief  signed  by  0.  M, 
HiUia/rdy  of  counsel,  and  Ingram  cfe  Kirh^  attorneys,  and 
oral  argument  by  Mr.  HilUa/rd. 

WiNSLow,  J.  The  circuit  judge  states  in  his  opinion  that 
the  modification  of  the  judgment  was  made  ^^  so  as  to  make 
it  clear  that  the  judgment  is  against  them  [the  supervisors] 
in  their  official  capacity  only;  thus  making  the  town  liable, 
and  not  the  defendants  personally."  It  is  plain  that  if  the 
supervisors  in  acting  upon  a  petition  for  laying  out  a  ditch 
under  sec.  1365,  S.  &  B.  Ann.  Stats.,  act  for  and  on  behalf 
of  the  town,  then  the  town  is  liable  for  their  acts  done  in 
good  faith.  If,  on  the  other  hand,  the  supervisors  act 
simply  as  governmental  officers  charged  with  the  execution 
of  a  police  power,  then  the  town  cannot  be  held  liable  for 
their  acts.  That  the  laying  out  of  ditches  under  ch.  64, 
K  S.,  is  the  exercise  of  a  police  power,  is  settled  in  this 
state.  Donnelly  v.  Decker^  58  Wis.  461.  That  a  municipal- 
ity is  not  responsible  for  the  acts  of  its  officers  while  en- 
gaged in  the  exercise  of  a  police  power,  is  equally  well  set- 
tled. WiUianba  v.  YorhviMe^  59  Wis.  119,  opinion  of  Lyon,  J., 
and  cases  cited  therein.  It  follows  that  it  was  error  to 
modify  the  judgment  as  was  done  by  the  court 

By  the  Court. —  Order  reversed. 
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<l--3)  Agency:  Authority  to  employ  men:  Taking  risk  of  competency:  90  io7 
Presumption:  Evidence,  (4)  Improper  remarks  by  counsel:  i2e-JJ^  *  S7 
verscU  of  judgment. 

1.  It  was  presumptiyely  within  the  authority  of  a  general  agent  in 

charge  of  a  sawmill,  upon  employing  a  foreman  and  saw  filer  for 
one  year,  to  agree  to  take  the  risk  of  the  employee's  competency 
to  fill  the  position  during  that  time. 

2.  Such  an  agreement  was  binding  on  the  principals  for  whom  the 

agent  was  acting,  although  in  making  it  he  said  that  he  would 
take  the  risk. 

9.  In  an  action  by  the  employee  on  such  contract,  one  of  the  defend- 
ants was  asked:  "Did  he  [the  agent]  have  any  authority  to  make 
any  contracts  of  employment  outside  of  the  ordinary  and  usual 
contracts  of  employment  made  in  the  usual  course  of  business?  " 
Held,  that  the  question  was  properly  excluded  because  leading 
and  because  propounding  a  mere  question  of  law. 

4L  An  improper  remark  by  counsel  in  addressing  the  jury,  if  held  im- 
proper by  the  trial  couri^  and  then  withdrawn  by  the  counsel,  is 
not  ground  for  a  reversal  of  the  judgment  unless  it  operated  to 
the  prejudice  of  the  appellant. 
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Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  B.  Bundy,  Circuit  Judge.    Affirmed. 

The  plaintiff  brought  his  action  against  the  defendants, 
who  carried  on  business  under  the  name  of  I^.  Pennington 
in  manufacturing  lumber  at  their  mill,  to  recover  the  sum 
of  $700  and  interest,  under  a  contract  by  which  he  was  to 
work  for  them  as  foreman  and  saw  filer  for  the  period  of 
one  year  from  April  1, 1890,  to  April  1, 1891 ;  the  defend- 
ants to  pay  him  the  sum  of  $1,000  and  his  board  for  such 
services, —  for  the  first  seven  months  at  the  rate  of  $100  per 
month,  and  for  the  last  five  months  at  the  rate  of  $60  per 
month;  said  wages  to  be  payable  monthly.  The  complaint 
alleges  that  he  entered  upon  his  employment  and  worked 
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therein  until  July  8, 1890,  when  the  defendants  discharged 
him  without  cause,  although  he  was  ready  and  willing  and 
offered  to  fuUy  perform  his  contract;  that  by  reason  of  the 
premises  he  lost  and  was  deprived  of  all  profitable  employ- 
ment for  the  remainder  of  the  year,  to  his  damage  in  the 
sum  of  $700.  The  defendants  admitted  the  making  of  the 
contract,  and  alleged  that  at  the  time  the  plaintiff  repre- 
sented to  them  that  he  was  a  competent  filer,  with  suflScient 
experience  and  knowledge  to  enable  hinl  to  file  saws  in  their 
mm  in  a  good  and  workmanlike  manner,  and,  relying  thereon, 
they  hired  him  to  do  such  work ;  that  in  fact  he  was  utterly 
incompetent  to  perform  the  work  of  filer  and  foreman  in 
said  mill,  and  on  the  8th  of  July,  1890,  he  voluntarily  gave 
up  his  place,  and  they  paid  him  in  f uU  for  all  services  he  had 
rendered  under  said  contract.  AU  other  aUdgations  in  the 
complaint  were  denied. 

At  the  trial,  evidence  on  the  part  of  the  plaintiff  was  to 
the  effect:  That  the  contract  was  made  with  a  Mr.  Harper, 
who  was  the  general  manager  of  the  defendants,  and  who 
hired  and  discharged  hands.  That  after  amount  of  compen- 
sation was  agreed  on  the  plaintiff  said:  "I  don't  like  the 
looks  of  the  mill  very  well,  but  if  you  will  agree  to  get  me 
what  I  want,  and  furnish  me  the  help  that  is  necessary,  I 
will  go  and  work  for  you;  but  I  don't  want  to  go  down 
there  and  work  for  two  or  three  months  and  then  have  vou 
dissatisfied  with  me  and  throw  me  out  of  a  job  in  the  mid- 
dle of  the  summer."  He  said:  "I  guess  that  will  be  all 
right.  I  think  you  will  get  along  all  right.  I  will  give  you 
all  the  help  necessary."  That  he  then  told  Harper :  "  I  want 
you  to  understand  distinctly,  right  now,  I  don't  want  to  go 
to  work  for  you  unless  you  take  aU  the  responsibility  upon 
yourself  in  regard  to  my  filling  the  bill."  That  he  said  "  he 
would  take  aU  chances  on  that,"  and  the  plaintiff  said :  "  If 
that  is  the  case,  it  is  all  right,  and  we  will  call  it  a  bargain." 
That  the  plaintiff  had  told  Harper  that  he  had  had  no  experi- 
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-ence  as  a  band-saw  filer.  The  evidence  tended  to  show  that 
the  plaintiff  told  Harper  what  his  experience  had  been,  and 
gave  references  which  were  consulted.  That  the  plaintiff 
was  discharged  for  incompetency.  That  he  was  willing  and 
offered  to  perform  the  contract  on  his  part,  but  the  defend- 
ants discharged  him. 

After  the  plaintiff  rested  the  defendants  moved  for  a  non- 
suit on  the  ground  that  it  was  not  shown  that  Harper,  the 
defendants'  agent,  had  authority  to  make  the  peculiar  con- 
ti*act  testified  to  by  the  plaintiff.  The  court  denied  the 
motion. 

The  evidence  on  the  part  of  the  defendants,  by  Mr.  Har- 
per, was  to  the  defect  that  the  plaintiff  "  did  not  inform  me 
that  he  would  not  take  the  contract  unless  I  took  the  entire 
responsibility  of  his  being  a  good  man ; "  and  there  was  evi- 
dence, consisting  of  facts  and  circumstances,  in  support  of 
both  versions  of  the  contract,  in  this  respect.  The  defend- 
ants' counsel  asked  one  of  the  defendants,  while  on  the 
stand :  "  Did  he  [Harper]  have  any  authority  to  make  any 
contracts  of  employment  outside  of  the  ordinary  and  usual 
contracts  of  employment  made  in  the  usual  course  of  busi- 
ness ? "    The  court  excluded  the  question. 

The  court  submitted  it  to  the  jury  whether  the  defend- 
ants agreed  to  hire  the  plaintiff  upon  the  terms  stated  and 
take  their  own  chances  as  to  his  competency,  and  instructed 
them  that  it  was  competent  for  defendants  to  make  such  a 
contract  as  the  plaintiff  claimed  was  made;  that  if  they  dis- 
charged him  wrongfully,  and  without  good  and  suflScient 
reason,  he  would  be  entitled  to  recover  his  compensation 
for  the  year,  less  what  he  had  been  able  to  earn  after  his 
discharge;  that,  if  the  contract  was  as  claimed  by  the  plaint- 
iff, the  defendants  had  no  right  to  discharge  him  for  incom- 
petency, as  long  as  he  went  on  and  did  the  best  he  could, 
though  it  was  not  what  was  needed  in  a  person  in  his  posi- 
tion; that,  if  there  was  no  such  contract,  then  the  plaintiff 
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would  be  held  to  a  reasonable  degree  of  skill,  such  as  meni 
engaged  in  that  business  ordinarily  possess.  The  court  sub- 
mitted two  questions  to  be  answered  in  connection  with  a 
general  verdict:  (1)  Was  such  a  contract  as  that  testified  to 
by  the  plaintiff  entered  into  between  him  and  A.  A.  Harper^ 
acting  as  agent  for  the  defendants?  (2)  Was  the  plaintiflf, 
while  in  the  employ  of  the  defendants,  competent  to  do  the 
work  for  which  he  was  engaged?  The  jury  answered  the 
first  question  in  the  affirmative,  and  failed  to  agree  on  an 
answer  to  the  second,  but  found  a  general  verdict  for  the 
plaintiflf,  assessing  his  damages  at  $818.40. 

A  motion  for  new  trial  was  made  upon  the  ground, 
among  others,  that  the  verdict  was  contrary  to  law  and  the 
evidence,  and  because  counsel  for  the  plaintiflf  made  improper 
remarks  to  the  jury  in  his  address  to  them.  These  remarks 
were  that  "the  defendants  didn't  have  proper  machinery 
for  the  plaintiflf  to  work  with,  and  £hen  they  kicked  him 
out,  and  that  is  on  a  par  with  all  the  Stillwater  lumbermen." 
The  court  ruled  that  the  remark  was  improper,  and  counsel 
withdrew  the  remark,  and  no  exception  was  taken.  The 
motion  for  a  new  trial  was  denied,  and  the  plaintiflf  had 
judgment  for  his  damages  and  costs,  from  which  the  de- 
f  endants  appealed. 

Ray  S.  Reidy  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  John  W,  Baahford 
and  MoGiffert  <&  Wickwire^  and  oral  argument  by  Mr.  Bash- 
ford. 

PmNET,  J.  1.  There  was,  we  think,  sufficient  evidence^ 
when  the  plaintiflf  rested,  to  go  to  the  jury  to  show  that  the 
contract  relied  on,  and  found  by  the  jury  to  have  been  made,, 
was  presumptively  within  the  authority  of  the  agent.  Har- 
per. The  evidence  tended  to  show  that  he  was  the  general 
agent  of  the  defendants  in  charge  of  and  conducting  their 
mill.    The  presumption  is  that  he  possessed  the  powers  usual 
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and  reasonably  necessary  to  discharge  the  daties  and  carry 
on  the  business  confided  to  him,  such  as  are  usually  exer- 
cised  by  other  similar  agents  under  like  circumstances.  It 
Tras  necessary  to  have  some  one  as  foreman  and  filer.  What 
was  a  usual  or  reasonable  contract  in  such  a  case, — there  be- 
ing no  well-understood  usage  of  which  the  court  could  take 
notice, —  was  a  question  of  fact  for  the  jury.  Mechem, 
Agency,  §  285 ;  Pickert  v.  Maraton^  68  Wis.  467. 

But  whatever  defects  may  have  existed  in  the  plaintiffs 
case  when  the  motion  for  a  nonsuit  was  denied  were  sup- 
plied by  subsequent  proof  {Ilarriman  v.  Queen  Ins.  Co,  49 
Wis.  73);  for  it  was  shown  that  Harper  was  the  general 
manager  of  the  defendants,  and  one  of  the  defendants  testi- 
fied that  Harper  "  had  charge  there  of  all  matters  in  rela- 
tion to  the  mill;  hired  the  men  and  discharged  them. 
Mr.  Harper  ran  the  entire  thing."  He  had,  beyond  ques- 
tion, authority  to  contract  for  the  services  of  the  plaintiff 
as  foreman  and  filer.  He  made  the  contract  in  question 
after  representations  of  the  plaintiflf,  and  references  given 
him,  as  to  his  competency,  and  which,  to  some  extent.  Har- 
per investigated.  Was  it  beyond  his  authority,  as  a  matter 
of  law,  to  make  the  contract,  because  he  agreed,  under  the 
circumstances  stated,  to  take  the  risk  of  the  plaintiffs  com- 
petency to  fill  the  position  during  one  year, —  the  term  of 
his  employment?  We  think  not.  Harper  stood  for  and  in 
the  place  of  the  defendants,  and  must  be  held  to  have  had  a 
liberal  and  reasonable  discretion  as  to  the  terms  of  the  con- 
tract. The  agency  was  a  general  one,  and  included  all  the 
necessary  and  usual  means  of  executing  it  with  effect ;  and^ 
in  the  absence  of  any  proof  of  usage.  Harper  had  authority 
to  make  such  contract  with  the  plaintiff  as,  in  the  honest 
exercise  of  his  discretion,  he  saw  fit.  Story,  Agency,  §  58^ 
and  note  2;  Id.  §  106.  Appropriate  and  reasonable  con- 
tracts were  within  the  scope  of  his  authority.  "  In  general 
terms,  it  may  be  said  that  such  an  agent  has  implied  power 
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to  do  those  things  which  are  necessary  and  proper  to  be 
done  in  carrying  out  the  business  in  its  usual  and  accus- 
tomed way,  and  which  the  principal  could  and  would  usu- 
ally do  in  like  cases  if  present.  Mechem,  Agency,  §  395 ; 
Cannon  v.  Henry^  78  Wis.  167;  Shdton  v.  Merchcmts^  D.  T. 
Co.  59  N.  Y.  262;  ISTeUon  v.  Hudson  R,  R.  Co.  48  N.  Y. 
498 ;  Williams  v.  Getty,  72  Am.  Dec.  758.  We  cannot  say 
that  in  making  the  contract  he  exceeded  the  usual  author- 
ity of  general  managers  under  similar  circumstances.  The 
strong  presumption  is  that  the  contract  was  within,  and  not 
without,  his  authority.  The  burden  of  showing,  in  such  a 
case  as  this,  that  the  contract  was  unusual  and  unreason- 
able and  was  not  within  the  authority  of  the  general  agent, 
was  on  the  defendants.  If  there  was  an  invariable,  certain, 
and  general  usage  on  the  subject  of  making  such  contracts, 
the  law  would  imply  that  it  should  be  observed;  but,  to  be 
binding,  it  must  be  uniform  and  universal.  1  Am.  &  Eng. 
Ency.  of  Law,  354.  Upon  the  question  of  what  is  usual 
.and  reasonable  under  such  circumstances,  the  case  is  wholly 
destitute  of  proof.  For  these  reasons,  we  think  the  instruc- 
tions of  the  court  to  the  jury  were  rightly  given. 

Error  was  assigned  upon  the  alleged  refusal  of  the  court 
to  give  two  instructions  to  the  jury  at  the  request  of  the  de- 
fendants, but  the  record  fails  to  show  that  any  such  instruc- 
tions were  requested.  The  objection  that  the  obligation,  if 
any,  created  by  the  agreement  to  take  the  risk  of  the  plaint- 
iffs competency,  was  personal  to  Harper  and  did  not  bind 
the  defendants,  by  reason  of  the  form  of  expression  used,  is 
without  merit.  Harper  was  acting,  as  Avas  well  understood, 
in  a  representative  capacity  and  as  the  general  manager  of 
the  defendants  in  making  the  contract. 

2.  The  court  properly  excluded  the  question  put  to  one  of 
the  defendants  as  to  Harper's  authority  to  make  contracts. 
It  was  clearly  leading,  and,  besides,  instead  of  calling  for 
facts,  it  propounded  to  the  witness  a  mere  question  of  law. 
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3.  The  jury  found  a  general  verdict  for  the  plaintiff,  and 
answered  the  question  whether  such  a  contract  as  that  testi- 
fied to  by  the  plaintiff  was  entered  into  between  him  and 
Harper,  acting  as  agent  for  the  defendants,  in  the  affirma- 
tive. This  rendered  an  answer  to  the  second  question  wholly 
immaterial  and  unnecessary. 

4.  The  remark  made  by  counsel  for  the  plaintiff  in  his  ad- 
dress to  the  jury,  and  which  was  objected  to,  was  rightly 
lield  by  the  court  to  be  improper,  and  counsel  thereupon 
withdrew  it.  We  do  not  think  that  there  is  any  reason  to 
believe  that  it  operated  to  the  prejudice  of  the  defendants, 
and  the  incident  furnishes  no  ground  for  a  reversal  of  the 
judgment.  Smith  v.  Nippert^  T9  Wis.  139 ;  Dugwn  v.  CI,  St 
P.,  M.  A  0.  JR.  Co.  85  Wis.  609. 

It  follows  from  these  views  that^  inasmuch  as  there  was 
sufficient  evidence  to  sustain  the  verdict,  the  motion  for  a 
new  trial  was  rightly  denied,  and  judgment  was  properly 
given  for  the  plaintiff. 

JBy  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


<^ASET,  by  guardian  ad  Uterrij  Eespondent,  vs.  Chioago,  St. 
Paul,  Mikneapolis  &  Ouaha  Sailway  OoHPABnr,  Ap- 
pellant. 

March  9—AprU  S,  1896. 

Master  and  servant:  Dangerous  employment:  Defective  machinery:  In- 
jury to  minor  servant:  Assumption  of  risk. 

An  employee  eighteen  years  old,  of  ordinary  inteUigence  and  accus- 
tomed to  work,  is  held  to  have  assumed  the  risks  incident  to 
wheeling  dirt  along  a  timber  ten  inches  wide,  which  bridged  a 
space  of  about  twenty  feet  and  was  ten  or  twelve  feet  above  the 
groimd,  in  a  wheelbarrow  whose  axle,  to  his  knowledge,  did  not 
run  true,  but  which  he  had  himself  selected  for  this  use  from  a 
pile  of  wheelbarrows. 
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Appeal  from  a  judgment  of  the  circuit  court  for  St.  Oroix 
county :  E.  B.  Bmn)Y,  Circuit  Judge.    Reversed. 

The  plaintiff  was  a  boy  of  eighteen  years  and  weighed 
175  pounds.  He  had  lived  all  his  life  upon  a  farm  and  was 
accustomed  to  work.  He  had  been  to  school,  and  had  a  fair 
common-school  education,  and  was  of  fully  ordinary  intelli- 
gence. He  was  employed  by  the  defendant  to  load  dirt  and 
loose  stones  upon  flat  cars. '  The  dirt  was  removed  from  the 
top  of  a  rock  cut.  It  was  carried  in  wheelbarrows  along 
and  over  a  timber  eight  inches  by  ten  inches,  to  the  car.  It 
was  a  plain  timber,  without»guards  of  any  kind.  It  bridged 
a  space  of  about  twenty  feet,  from  the  end  of  the  car  to  the 
top  of  the  cut,  and  was  ten  to  twelve  feet  above  the  road- 
bed. The  wheelbarrow  which  the  plaintiff  used  was  an  old 
one,  whose  axle  did  not  run  true.  Plaintiff  selected  it  from 
a  pile  of  wheelbarrows  for  this  use.  He  helped  to  repair  it^ 
and  knew  its  infirmity.  He  testified  that  he  was  told  to  be 
careful  not  to  run  off;  that  he  knew,  if  he  lost  his  balance 
and  the  wheelbarrow  ran  off,  he  was  liable  to  fall  down.  He 
knew,  if  the  wheelbarrow  ran  off,  he  would  have  to  jump  or 
he  would  fall  off.  He  knew  all  about  that.  That  was  plain 
to  be  seen.  He  worked  at  this  work  two  and  one-half  days. 
The  wheel  ran  off  the  timber;  he  lost  his  balance,  fell,  and 
was  injured. 

At  the  close  of  the  testimony  the  defendant  requested  the 
court  to  direct  a  verdict  for  the  defendant,  which  was  re- 
fused. There  was  a  verdict  and  judgment  for  the  plaintiff* 
The  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  H.  Z.  Humphrey^ 
and  S.  L.  Perrin,  attorneys,  and  Thomas  Wilson^  of  counsel, 
and  the  case  was  argued  orally  by  Mr.  Wilson. 

For  the  respondent  there  was  a  brief  by  JI.  H.  Hayderiy 
and  oral  argument  by  H.  B.  Wal/insley. 

Newman,  J.  This  seems  clearly  to  be  a  case  where  the 
plaintiff  assumed  the  risk  of  an  obvious  danger.    The  dan- 
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ger  was  entirely  open  and  apparent  to  ordinary  apprehension. 
There  was  nothing  occolt  about  it.  It  required  no  high  de- 
gree of  intelligence  or  extensive  experience  to  appreciate  it. 
The  plaintiflf,  though  an  infant  in  years,  was  a  boy  of  at 
least  average  intelligence  and  experience.  He  could  not 
fail  to  know  that  by  natural  law  a  hurt  is  the  consequence 
of  a  fall.  ISoT  could  he  fail  to  discern  and  appreciate  the 
danger  of  the  employment  in- which  he  was  engaged.  Noth- 
ing happened  which  he  did  not  foresee  as  likely  to  happen  if 
the  wheelbarrow  ran  off  the  timber.  He  knew  the  defect 
of  the  wheelbarrow  and  its  liability  to  run  oflf.  There  waa 
no  element  of  the  danger  which  a  bright  boy  of  eighteen 
could  fail  to  apprehend.  It  was  not  needful  that  he  be 
warned  of  dangers  which  were  obvious  and  which  he  under- 
stood. No  warning  could  make  them  more  palpable  to  him. 
Of  all  such  dangers  he  assumed  the  risk,  by  his  contract  of 
employment.  I/uebke  v,  Berlin  Machine  Warlsa,  88  "Wis. 
442. 

"  The  law  in  such  case  is  stated  by  the  supreme  court  of 
Massachusetts  in  the  following  language :  '  When  the  em- 
ployee assents  to  occupy  the  place  prepared  for  him  and 
incur  the  dangers  to  which  he  will  be  exposed  thereby,  hav- 
ing sufficient  intelligence  and  knowledge  to  enable  him  to 
comprehend  them,  it  is  not  a  question  whether  such  place 
might,  with  reasonable  care  and  by  reasonable  expense,  have 
been  made  safe.  His  assent  has  dispensed  with  the  perform- 
ance on  the  part  of  the  master  of  the  duty  to  make  it  so. 
Having  consented  to  serve  in  the  way  and  manner  in  which 
the  business  was  being  conducted,  he  has  no  ground  of  com-  . 
plaint,  even  if  reasonable  precautions  have  been  neglected.' 
Sullivan  v.  India  Mfg.  Co.  113  Mass.  396.  And  by  the 
same  court,  in  a  later  case,  as  follows :  *  Every  corporation 
has  the  right  to  carry  on  a  business  which  is  dangerous, 
either  in  itself  or  in  the  manner  of  conducting  it,  if  it  is  not 
unlawful  and  interferes  with  no  rights  of  others;  and  it  is 
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not  liable  to  one  of  its  servants  who  is  capable  of  contract- 
ing for  himself  and  knows  the  danger  attending  the  business 
in  the  manner  in  which  it  is  conducted,  for  an  injury  result- 
ing therefrom.'  Ladd  v.  N^ew  Bedford  JR.  Co.  119  Mass. 
412. 

"  Mr.  Justice  Cooley  states  the  rule  as  follows :  *  Every  man- 
ufacturer (or  person)  has  the  right  to  choose  the  machinery 
to  be  used  in  his  business,  and  to  control  that  business  in 
the  manner  most  agreeable  to  himself,  provided  he  does  not 
thereby  violate  the  law  of  the  land.  He  may  select  his  ap- 
pliances and  run  his  mill  with  old  or  new  machinery,  just  as 
he  may  ride  in  an  old  or  new  carriage,  navigate  an  old  or 
new  vessel,  occupy  an  old  or  new  house,  as  he  pleases.  The 
employee,  having  knowledge  of  the  circumstances  on  enter- 
ing his  service  for  the  stipulated  reward,  cannot  complain 
of  the  peculiar  taste  and  habits  of  his  employer,  nor  sue  him 
for  damages  sustained  in  and-  resulting  from  that  peculiar 
service.'    Cooley,  Torts,  552,  and  cases  cited. 

^*  The  supreme  court  of  Missouri  states  the  rule  in  the  fol- 
lowing language :  '  Much  of  the  work  of  the  country  is  done 
without  the  employment  of  the  best  machinery  or  the  most 
competent  men,  and  it  would  be  disastrous  if  those  prose- 
cuting it  were  held  to  insure  the  safety  of  those  who  enter 
their  service.  If  persons  are  induced  to  engage  in  ignorance 
of  such  neglect,  and  are  injured  in  consequence,  they  shoidd 
be  entitled  to  compensation;  but,  if  advised  of  it,  they  as- 
sume the  risk.  They  contract  with  reference  to  things  as 
they  are  knovm  to  be,  and  no  contract  is  violated  and  no 
wrong  is  done  if  they  suffer  from  a  neglect  whose  risk  is  as- 
sumed. Volenti  nan  fit  injv/ria?  DeviU  v.  Pao.  R.  Co,  60 
Mo.  302,  305,  306. 

"  The  supreme  court  of  Connecticut  states  it  thus :  *  An 
employee  cannot  recover  for  injury  suffered  in  the  course  of 
his  employment  from  a  defect  in  the  machinery  used  by  his 
employer,  unless  the  employer  knew  or  ought  to  have  knovm 
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of  the  defect,  and  the  employee  did  not  know  of  it  or  had 
not  equal  means  of  knowledge.'  Hayden  v.  Smithville  Mfg. 
Co.  29  Conn.  548." 

This  rule  applies  to  minors,  as  weU  as  to  adults,  who  are 
of  such  age,  intelligence,  discretion,  and  judgment  as  to  en- 
able them  to  comprehend  the  situation  and  appreciate  the 
danger  incident  to  the  employment.  LuebTc^  v.  Berlin  Ma- 
ch^  WotTcb^  88  Wis.  442.  The  question  whether  a  minor 
servant  was  of  sufficient  age,  intelligence,  discretion,  and 
judgment  to  bring  him  within  the  rule  applicable  to  adult 
servants  is  usually  a  question  for  the  jury.  Assumption  of 
risk  is  a  species  of  contributory  negligence.  The  minor 
servant  is  presumed  to  possess  the  ordinary  intelligence 
usuaUy  found  in  -persons  of  his  age  an*  circumstances.  As 
in  other  like  questions,  this'  of  the  assumption  of  risk  by  a 
minor  servant,  where  the  evidence  is  undisputed  and  the  in- 
ferences therefrom  are  plain  and  certain,  is  one  of  law  for 
the  court.  SeefeU  v.  C,  IT.  cfe  St.  P.  R.  Go.  70  Wis.  216; 
Ohopm  V.  Badger  Paper  Co.  83  Wis.  192.  LaebTce  v.  Berlin 
Machims  Works,  88  Wis.  442,  is  not  to  the  contrary.  In 
that  case  both  the  facts  and  the  proper  inference  were  in 
doubt  upon  the  evidence. 

It  was  error  to  deny  the  motion  to  direct  a  verdict  for 
the  defendant. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 
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SuTBB,  Administrator^  Bespondent,  vs.  Thb  Task  &  Nsi/- 

80N  LuMBEB  CoMFANY,  Appellant. 

March  9 —April  S,  1896. 

Mcuter  and  servant:  Defective  appliances:  Death  of  employee:  Assump- 
tion of  risk:  Contributory  negligence:  Evidence:  Instructions. 

• 

1.  In  an  action  for  the  death  of  plaintifTs  intestate,  alleged  to  have 

been  caused  by  the  negligent  and  defective  construction  of  the 
track  in  defendant's  miU  yard  along  which  the  deceased  was  as- 
sisting in  moving  a  car  loaded  with  lumber,  by  reason  of  which 
the  car  left  the  track  and  the  lumber  f eU  upon  him,  the  evidence 
(stated  in  the  opinion)  is  held  sufficient  to  sustain  a  verdict  for  the 
plaintiff. 

2.  In  such  case  a  charge  to  the  jury  which  made  the  questions  of  as- 

sumption of  risk  and  contributory  negligence  turn  upon  whether 
the  deceased  knew  and  fully  comprehended  the  danger,  instead  of 
whether,  in  the  exercise  of  ordinary  care,  he  ought  to  have  ob- 
served and  comprehended  such  danger,  was  erroneous. 
8.  An  instruction  which  left  the  jury  to  infer  that  the  plaintiff  was 
entitled  to  recover  unless  they  found  that  the  deceased  '*  recklessly 
exposed  himself  to  peril  of  the  existence  of  which  he  knew,  and 
failed  to  exercise  the  care  for  his  personal  safety  that  might  rea- 
sonably be  expected  of  him,  and  such  conduct  on  his  i)art  con- 
tributed to  the  injury,"  was  misleading. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pierce 
county:  E.  B.  Bundy,  Circuit  Judge.    Heversed. 

This  is  an  action  to  recover  damages  for  the  death  of 
Samuel  Suter,  alleged  to  have  been  negligently  killed  by  the 
defendant  while  at  work  iu  its  service  in  the  line  of  his  em- 
ployment, aiding  in  propeUing  a  car  loaded  with  lumber, 
November  22, 1890.  The  answer  consists  of  admissions  and 
denials. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect  (1)  that  the  injury  was  occasioned  by  defects  in 
the  track  at  the  place  where  the  car  went  off;  (2)  that  such 
defects  were  not  obvious  to  a  man  of  mature  years  and  or- 
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binary  intelligence,  situate  as  was  the  plaintiff's  intestate ; 
(3)  that  the  plaintiffs  intestate  did  not  throw  the  car  from 
the  track  by  the  use  of  a  bar,  while  standing  in  front  thereof ; 
^4)  that  the  track  was  wide  enough  where  the  car  went  oflf 
to  allow  the  wheels  to  drop  between  the  rails ;  (5)  that  the 
plaintiff's  intestate  did  not  voluntarily  undertake  to  assist  in 
the  moving  of  the  car;  (6)  that  the  plaintiff's  intestate,  while 
in  the  employ  of  the  defendant,  did  not  know,  nor  by  the 
exercise  of  reasonable  caution  might  he  have  known,  nor  had 
he  reasonable  opportunity  to  know,  of  the  defects  in  the 
track  on  which  the  car  was;  (7)  that  the  oar  was  thrown  off 
the  right  side  of  the  track,  to  a  person  facing  the  dry-house ; 

(8)  that  the  track  was  not  reasonably  safe,  at  the  point  where 
the  accident  occurred,  for  the  use  for  which  it  was  designed; 

(9)  that  Park,  having  authority  to  do  so,  directed  the  plaint- 
iff's intestate  to  enter  upon  the  work  of  moving  the  car; 

(10)  and  in  doing  so  directed  him  to  do  what  would  necessi- 
tate his  going  in  front  of  the  car;  (11)  and  that  such  work 
was  at  the  time  being  performed  under  the  personal  direc- 
tion and  supervision  of  the  manager  and  principal  officer  of 
the  defendant.  And  the  jury  also  found  for  the  plaintiff 
and  assessed  his  damages  at  $5,000. 

Judgment  was  thereupon  ordered  and  directed  in  favor  of 
the  plaintiff  and  against  the  defendant  for  $5,000  damages 
and  costs  to  be  taxed.  From  the  judgment  entered  accord- 
ingly the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  -Ji  W.  JTancock^ 
"Clapp  dk  Macartney^  and  Framk  M.  Wilson^  and  oral  argu- 
ment by  Jf.  H.  Clajpp. 

For  the  respondent  there  was  a  brief  by  T.  F.  FroAJoley^ 
Attorney,  and  TT.  H.  Stafford^  of  counsel,  and  oral  argument 
by  Mr.  Fra/wley. 

Gassoday,  J.  1.  There  is  evidence  tending  to  prove  that 
on  the  day  of  the  accident  the  defendant  was  the  owner  and 
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engaged  in  operating  a  sawmill,  box  factory,  and  dry-house^ 
together  with  certain  railroad  tracks  and  cars  used  thereon 
and  in  connection  therewith,  at  Salem,  Pierce  county ;  that 
leaving  the  dry-house,  on  the  west  side  thereof,  a  single 
track  extends  a  distance  of  six  feet,  where  it  branches  and 
curves  abruptly,  one  to  the  northwest  and  the  other  to  the 
southwest ;  that  there  was  no  grading  done  preparatory  to 
putting  down  the  ties;  that  the  ties  consisted  of  pieces  of 
timber  and  basswood  hearts,  of  irregular  sizes  and  shapes^ 
placed  at  unequal  distances  on  uneven  ground,  blocked  up 
by  pieces  of  slabs  and  other  material;  that,  except  at  the 
door  of  the  dry-house,  there  was  no  surfacing  or  filling  be- 
tween the  ties,  and  nothing  was  done  to  make  the  road  firm ; 
that  the  curves  were  formed  by  fastening  the  iron  rails  at 
one  end,  and  by  means  of  crowbars,  ropes,  and  other  crude 
means,  such  rails  were  bent  on  the  ties,  making  irregular, 
sharp,  and  abrupt  crooks,  instead  of  uniform  and  regular 
curves;  that  the  rails  were  T-shaped,  about  three  inches 
high,  and  placed  about  six  feet  apart,  and,  except  a  few 
spikes  used  in  makmg  the  curves,  were  fastened  by  means 
of  wire  nails;  that  the  rails  were  not  a  uniform  distance 
apart,  and,  because  of  the  crude  manner  in  which  the  road 
was  built  and  the  curves  constructed,  there  were  sharp  bends 
or  angles  therein,  making  such  road  at  places  too  wide,  and 
at  others  too  narrow,  for  the  cars;  that  the  cars  were  plat- 
forms, supported  by  four  wheels  about  sixteen  inches  in  di- 
ameter rigidly  fixed  to  the  frame,  with  the  flanges  only  half 
an  inch,  and  the  hind  and  fore  wheels  of  the  car  were  about 
eight  to  ten  feet  apart ;  that  no  car  had  been  pushed  over 
the  track  before  the  one  in  question;  that  situate  on  track 
No.  1,  at  a  short  distance  north  of  the  curve,  was  stationed 
a  car  loaded  with  3,000  feet  of  lumber,  twelve  to  fifteen  feet 
long,  placed  crosswise  thereon,  with  inch  strips  between  suc- 
cessive courses ;  that  after  the  car  was  loaded  an  attempt 
was  made  to  push  it  on  this  track  into  the  dry-house,  and 
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plaintiff's  intestate,  being  at  the  time  a  common  laborer,  as- 
sisted in  sach  work,  as  directed  by  Mr.  Park,  the  president 
and  general  manager  of  the  company  and  the  person  having^ 
personal  charge  of  the  operations  of  the  men  and  the  con- 
duct of  the  work ;  that  Park,  seeing  the  car  was  stalled,  di- 
rected Mr.  Taake  to  bring  the  pinch  bar;  that  Taake  brought 
the  bar,  and  loosened  the  car  with  it,  and  thereafter  went 
away;  that  thereupon  the  plaintiff's  intestate,  with  the  pinch 
bar,  was  at  the  front  end  of  the  car,  using  such  bar  as  di- 
rected by  Park  and  as  he  told  him;  that  while  the  plaintiff'^ 
intestate  was  holding  the  car  and  letting  it  come  by  means^ 
of  th^  bar,  and  as  directed  by  Park,  the  wheels  of  the  car 
went  off  the  track,  and  the  lumber  was  precipitated  onto 
and  killed  the  plaintiff's  intestate  instantly. 

We  cannot  say  that  there  is  not  sufficient  evidence  in  the 
record  to  support  the  verdict.  This  being  so,  the  refusal  to 
grant  a  nonsuit,  and  the  refusal  to  direct  a  verdict  in  favor 
of  the  defendant,  were  not  errors. 

2.  The  court,  among  other  things,  charged  the  jury  to  the 
effect  that  if  the  defendant  furnished  unsafe  and  dangerous 
appliances,  so  that  the  deceased  was  obliged,  in  order  to 
carry  on  the  business  in  which  he  was  engaged,  to  subject 
himself  to  unnecessary  and  unusual  dangers,  and  the  injury 
resulted  from  such  negligence  of  the  defendant  and  as  the 
proximate  result  of  the  same,  if  the  plaintiff  has  shown  that 
his  intestate  lost  his  life  by  means  of  a  cause  or  danger  not 
usual  or  reasonably  attendant  upon  his  employment,  he  is 
then  entitled  to  recover,  unless  it  he  shown  that  he  (that  is, 
Samuel  Suter)  knew  of  such  unusual  or  unreasonable  danger, 
and  fully  comprehended  the  danger^  at  the  time  of  his  em- 
ployment or  before  the  accident  happened.  The  objection 
to  this  part  of  the  charge  is  that  it  makes  the  question  of 
the  assumption  of  risk  and  the  question  of  the  intestate's 
contributory  negligence  turn  upon  whether  the  deceased 
"  knew  "  of  such  danger,  and,  if  he  knew,  whether  he  "  fully 
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<30inprehended"  the  same,  instead  of  turning  upon  whether, 
in  the  exercise  of  ordinary  care,  he  ought  to  have  observed 
and  comprehended  the  danger  likely  to  result  under  the 
circumstances.  LaeVke  v.  Berlm  M.  Worhs^  88  Wis.  442. 
In  other  words,  it  made  the  knowledge  and  comprehension 
of  the  deceased  the  measure  of  his  standard  of  care.  To 
give  sanction  to  such  an  instruction  is  to  do  away  entirely 
with  the  fixed  standard  of  ordinary  care,  and  to  make  the 
standard  of  care,  in  all  cases,  depend  upon  the  knowledge 
and  comprehension  of  the  person  injured.  It  would,  in 
^effect,  be  holding  that  no  one  can  assume  any  risk  unless  he 
not  only  knew  of  the  danger  in  advance  but  fully  c<Mnpre- 
hended  the  same.  Such  a  ruling  would  abolish  the  doctrine 
of  contributory  negligence  by  holding,  in  effect,  that  no  one 
should  be  barred  from  recovery  by  reason  of  mere  negli- 
gence or  want  of  comprehension,  but  only  in  case  he  knew 
in  advance  of  the  danger,  and  f  uUy  comprehended  the  same, 
and*  then  knowingly  exposed  himself  to  such  danger.  In 
another  part  of  the  charge  the  jury  were  told,  in  effect,  that 
if  they  found  that  the  defendant  had  failed  in  its  duty  in 
regard  to  the  safety  of  the  track  and  other  appliances,  then 
it  was  an  important  question  for  them  to  determine  whether 
the  deceased  '^knew  of  such  unusual  and  unreasonable  dan- 
ger, and  fully  comprehended  its  nature,  at  the  time  of  the 
accident."  This  gave  especial  emphasis  to  the  erroneous  in- 
struction previously  given.  ♦ 

Another  portion  of  the  charge  left  the  jury  to  infer  that 
the  plaintiff  was  entitled  to  recover  unless  they  found  that 
the  deceased  "recklessly  exposed  himself  to  peril  of  the  ex- 
istence of  which  he  knew,  and  failed  to  exercise  the  care 
for  his  personal  safety  that  might  reasonably  be  expected 
of  him,  and  such  conduct  on  his  part  contributed  to  the  in- 
jury."   This  was,  to  say  the  least,  misleading. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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GtONAXDi  Respondent,  ts.  Thb  Kkapf-Stout  &  Co,  Company, 

Appellant. 

liarch  11 — April  8, 1896. 

Instructions  to  jury:  ApplicabUity  to  he  decided  by  the  court:  Curing 
error  by  subsequent  charge:  Injury  to  employee  from  dangerous 
machinery:  Assumption  of  risk:  Proximate  cause:  Special  verdict 

1.  It  is  the  duty  of  the  oourt  to  decide  whether  a  proposed  instruction 
is  applicable  to  the  evidence,  and  it  is  error,  ai)on  giving  an  in- 
struction, to  say  that  the  jury  may  use  it  as  far  as  they  find  it 
applicable. 

13.  In  an  action  for  personal  injuries  sustained  by  an  employee  while 
oiling  machinery  in  a  sawmill,  instructions  asked  by  defendant, 
which  were  particularly  applicable  to  the  testimony  and  correctly 
stated  the  law  as  to  assumption  of  risk  and  contributory  negli- 
gence, were  given  with  the  statement  that  the  jury  might  «use 
them  as  far  as  they  found  them  applicable.  Held,  that  the  error 
was  not  cured  by  subsequently  charging  the  jury  to  the  effect 
that  a  man  must  use  due  diligence  and  use  his  senses,  and  if  he 
fails  to  use  such  diligence  as  a  man  of  ordinary  prudence  would, 
and  thereby  suffers  an  injury,  he  has  not  used  ordinary  care. 
In  submitting  for  special  verdict  the  question  whether  plaintiff  was 
injured  by  defendant's  want  of  ordinary  care,  which  caused  the 
injury,  it  was  error  to  charge  that  if  the  jury  found  that  there 
was  a  want  of  ordinary  care  on  defendant's  part  they  should  an- 
swer the  question  in  the  affirmative,  since  this  withdrew  from 
them  the  question  whether  such  want  of  ordinary  care  was  the 
proximate  cause  of  the  injury. 

4  From  the  mere  fact  that  an  employee,  after  being  engaged  in  oil- 
ing the  machinery  in  a  sawmill,  asked  to  be  retained  in  such 
work,  it  cannot  be  held  that  he  represented  himself  as  competent 
for  the  position  and  assumed  all  the  risks,  it,  not  appearing  that 
such  request  had  anything  to  do  with  his  retention. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county:  John  K.  Pabish,  Judge.     Reversed. 

Personal  injuries.  The  plaintiff  was  injured  while  em- 
ployed in  the  defendant's  sawmill,  July  9,  1892,  he  being 
then  twenty-seven  years  of  age.    He  was  oiling  a  rapidly 
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revolving  shaft  at  the  time  of  the  injury,  and  his  coat  sleeve 
was  caught  in  a  set-screw  which  projected  from  the  collar 
upon  the  shaft,  and  he  was  whirled  around  the  shaft,  and 
lost  a  part  of  his  left  arm,  and  sustained  other  serious  inju- 
ries. It  appeared  that  he  had  previously  worked  for  the  de- 
fendant company  for  five  seasons ;  four  years  being  spent 
in  work  in  the  woods  and  on  the  pond,  and  the  last  season 
being  spent  in  running  an  edger  in  the  second  story  of  the 
miU.  When  the  mill  started  in  April,  1892,  he  was  again 
employed,  and  his  testimony  tends  to  show  that  his  employ- 
ment was  not  for  any  particular  kind  of  work,  but  for  gen- 
eral work  in  the  mill.  Very  soon  after  he  went  to  work  he 
was  directed  by  the  millwright  in  charge  to  oil  the  machin- 
ery of  the  mill,  a  task  which  consumes  all  the  time  of  one 
employee;  and  he  remained  at  this  business  until  the  acci- 
dent happened.  The  shaft  by  which  he  was  injured  was  on 
the  first  floor  of  the  mill,  and  there  was  testimony  tending 
to  show  that  the  light  at  that  place  was  poor.  The  testi- 
mony of  the  plaintiff  further  tended  to  show  that  when  he 
was  set  about  the  job  of  oiling  the  machinery  he  was  di- 
rected by  the  millwright  to  clean  out  all  the  oil  holes  with 
a  wire  before  putting  in  oil;  that  he  was  also  directed  to- 
oil  the  machinery  on  the  second  story  when  the  mill  was  idle 
at  noon  times,  and  to  oil  the  balance  of  the  machinery,  in- 
cluding the  machinery  by  which  he  was  injured,  when  it 
was  in  motion;  that  he  was  following  these  directions  when 
he  was  injured,  and  that  he  then  stood  facing  a  perpendicu- 
lar post  or  timber;  that  on  this  post,  and  about  six  feet 
above  the  floor,  was  an  iron  box  or  bearing,  in  which  a  hori- 
zontal shaft  rested,  and  on  either  side  of  this  box,  fastened 
to  the  box  by  means  of  set-screws,  were  iron  rings  or  col- 
lars, which  revolved  with  the  shaft ;  that  these  set-screws 
projected  from  the  iron  collars  about  three  quarters  of  an 
inch,  and  a  groove  or  notch  was  cut  into  the  post  for  the 
purpose  of  allowing  the  set-screws  to  revolve;  that  these 


'Wis.]  JANUARY  TERM,  1895-  125 

Guinard  ▼&  Knspp-Stout  &  Ca  Company. 

• 

set-screws  were  aboat  six  inches  apart,  and  that  the  oil  hole, 
in  which  it  was  the  plaintiflTs  duty  to  put  oil  to  lubricato  the 
bearing,  was  a  little  above  midway  between  the  set-screws; 
that  the  plaintiff  was  reaching  over  the  revolving  set-screws 
with  his  left  hand  to  dig  out  the  oil  hole  preparatory  to 
oiling  the  bearing;  that  there  was  no  guard  or  covering  for 
the  shaft  or  set-screws,  and  that  when  in  rapid  motion  the 
heads  of  the  set-screws  had  the  appearance  of  a  solid  band 
on  the  collar.  It  further  appeared  that  immediately  above 
the  head  of  the  plaintiff  was  a  rapidly  moving  iron  chain, 
and  immediately  to  his  right  a  revolving  shaft  at  a  height  of 
about  three  feet  from  the  floor  and  at  right  angles  with  the 
upper  shaft,  so  that  the  plaintiff  was  standing  in  the  only 
practicable  place  in  which  he  could  stand  to  oil  the  upper 
shaft.  He  had  an  oil  can  in  his  right  hand,  and  a  piece  of 
wire  to  dig  out  the  hole  in  his  left  hand ;  and  while  he  was 
digging  it  out  the  set-screw  caught  the  left  wristband  of  his 
Jacket,  drew  his  hand  and  forearm  in  between  the  shaft  and 
the  post,  and  caused  the  injuries  before  mentioned.  The 
plaintiff  also  claimed  that  he  had  received  no  instructions  or 
warnings  as  to  the  dangers  of  the  business,  and  had  never 
noticed  the  set-screws  in  question,  because  his  attention  had 
not  been  directed  to  the  machinery  by  his  duties,  except 
when  it  was  in  rapid  motion,  and  when  in  motion  he  claimed 
that  the  set-screws  had  the  appearance  of  a  solid  band. 

The  following  special  verdict  was  returned  by  the  jury : 
(1)  Was  the  defendant  a  duly  organized  corporation  at  the 
time  mentioned  in  the  plaintiff's  complaint,  engaged  in  op- 
erating a  sawmill,  as  alleged  therein?  A.  (By  the  court.) 
Tes-  (2)  Was  the  plaintiff  employed  generally  to  do  ordi- 
nary work  in  and  about  said  sa^vmiU  by  the  defendant,  and 
:as  such  did  he  perform  the  duty  of  oiling  the  machinery 
therein?  A.  Tes.  (3)  Did  the  plaintiff  apply  to  the  de- 
fendant's millwright,  before  he  began  work,  to  be  permitted 
to  oil  the  machinery  in  its  said  mill?    A.  No.     (4)  Did 
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plaintiff,  after  being  engaged  in  oiling  the  machinery,  ask 
the  defendant's  foreman  that  he  be  retained  in  said  work  of 
oiling  said  machinery?  A.  Yes.  (5)  Was  the  plaintiff  in- 
jured by  being  drawn  into  the  machinery  of  defendant's 
mill,  as  alleged  in  the  complaint?  A.  (By  the  court.)  Yes. 
(6)  Did  defendant  provide  reasonably  safe  machinery  upon 
and  about  which  the  plaintiff  was  required  to  perform  tho 
said  work  ?  A.  No.  (7)  Did  the  plaintiff,  when  he  com- 
menced his  work  as  oiler,  inform  defendant  that  he  was  ig- 
norant and  without  experience  in  the  said  work  of  greasing 
the  machinery?  A.  .Yes.  (8)  Did  defendant  inform  tho 
plaintiff  of  any  danger  in  relation  to  the  said  machinery  be- 
fore he  received  his  injuries?  A.  No.  (9)  Was  the  plaint- 
iff injured  by  the  want  of  ordinary  care  on  defendant's  part, 
which  caused  the  said  injuries?  A.  Yes.  (10)  Was  there 
any  want  of  ordinary  care  on  the  part  of  the  plaintiff  which 
in  any  manner  contributed  to  his  said  injuries?  A.  No* 
(11)  Could  plaintiff,  by  the  exercise  of  ordinary  care,  have 
learned  of  the  dangerous  condition  of  the  machinery  upon 
which  he  was  injured?  A.  No.  (12)  How  much  damages 
has  the  plaintiff  sustained  on  account  of  said  injuries? 
A.  $6,155.    We  ffnd  for  the  plaintiff  and  against  defendant. 

From  judgment  for  the  plaintiff  upon  this  verdict  the  de- 
fendant appealed. 

V.  W.  JameSj  for  the  appellant,  argued,  among  other 
things,  that  by  asking  to  be  given  the  position  of  oiler,  and 
by  asking  to  be  retained  in  such  position,  the  plaintiff  rep- 
resented himself  as  competent  to  discharge  its  duties  and  to 
apprehend  and  avoid  its  dangers.  Wagner  v.  H.  W.  Jayne 
Chem.  Co.  147  Pa.  St.  475;  Union  Pac.  R.  Co.  v.  Estea,  37 
Kan.  715 ;  Pittsburgh,  C.  cfe  St.  L.  R.  Co.  i).  Adatm,  105  Ind. 
151 ;  BartonshiU  C.  Co.  v.  Reid,  3  Macqueen,  App.  Cas.  284; 
WUson  V.  Merry,  L.  E.  1  S.  &  D.  App.  Cas.  331 ;  Brazil  B. 
C.  Co.  V.  Totmg,  117  Ind.  524;  Cole  v.  C.  cfe  iT.  W.  R.  Co.  71 
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Wis.  114;  Sherman  v.  Menominee  H.  Z.  Co.  77  Wis.  14; 
Chicago,  H,  I.  A  P.  R.  Co.  v.  dark,  108  IlL  118. 

For  the  respondent  there  was  a  brief  by  John  R.  Maihew9 
and  C.  T.  Bundy,  and  oral  argument  by  Mr.  Bundy. 

WmsLow,  J.  The  vital  questions  which  were  presented 
by  the  pleadings  and  the  evidence  in  this  case  were:  (1) 
Whether  the  defendant  was  guilty  of  negligence  which  was 
the  proximate  cause  of  plaintiffs  injury,  either  in  providing 
unsafe  machinery  or  in  failing  to  instruct  and  warn  the 
plaintiff  of  its  dangerous  character;  (2)  whether  the  plaint- 
iff himself  was  guilty  of  contributory  negligence  in  not  see- 
ing and  avoiding  the  revolving  set-screw.  Both  of  these 
questions  were  answered  bythe  jury  favorably  to  the  plaint- 
iff. We  regard  these  questions  as  fairly  questions  for  the 
jury  and  not  for  the  court;  and  it  necessarily  follows  that, 
if  no  errors  were  committed  in  the  rulings  on  testimony  or 
in  the  instructions  to  the  jury,  the  judgment  in  this  case 
cannot  be  disturbed.  Examination  of  the  charge,  however^ 
convinces  us  that  there  were  errors  in  the  instructions  which 
necessitate  reversal  of  the  case. 

The  defendant  requested  the  giving  of  the  foUowing  in- 
struction :  "  If  you  find  that  the  plaintiff  engaged  with  the 
defendant  in  the  duty  of  oiling  the  machinery  of  its  sawmill 
without  at  the  time  fully  understanding  or  comprehending 
the  dangers  incident  to  his  business,  yet  if  you  find  that  be- 
tween the  time  of  his  employment  and  the  time  he  was  in- 
jured he  learned  of  these  dangers,  or  in  the  course  of  his 
employment  ought  to  have  known  of  the  liability  to  acci- 
dent by  being  entangled  in  the  machinery,  as  he  was,  it  i» 
your  duty  to  find  that  he  assumed  the  risk  of  such  injury  as 
incident  to  his  employment,  and  you  cannot  attribute  the 
accident  to  the  negligence  of  the  defendant."  The  court 
read  this  instruction  to  the  jury,  and  added :  "  Now,  gentle- 
men, as  a  general  proposition  of  law  that  is  correct,  and  as 
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far  as  you  find  it  applicable  you  may  use  it."  The  defend- 
ant also  asked  the  following  instruction :  "  It  is  the  duty  of 
the  plaintiff  to  look  at  the  machinery  about  which  he  is  em- 
ployed to  work,  and  to  apprise  himself  of  any  danger  af- 
forded by  the  machinery  itself  and  which  he  could  have 
discovered  or  ought  to  have  discovered  by  a  proper  examina- 
tion thereof  or  by  the  use  of  his  sight  and  other  senses;  and 
if  he  failed  during  the  course  of  his  employment,  and  while 
engaged  in  the  task  of  oiling  the  machinery,  to  apprise  him- 
self of  the  dangers  which  he  ought  to  have  seen,  then  the 
plaintiif  was  not  in  the  exercise  of  ordinary  care  or  prudence, 
and  it  is  your  duty  to  so  find."  This  the  court  read  to  the 
jury,  and  added :  "  That  you  may  consider  as  far  as  you  find 
it  applicable," 

The  instructions  above  quoted  stated  correct  propositions 
of  law  and  were  applicable  to  the  testimony  in  the  case. 
The  appellant  was,  therefoi^e,  entitled  to  have  them  given 
to  the  jury  without  modification.  It  is  plainly  the  duty  of 
the  court,  and  not  of  the  jury,  to  decide  when  a  legal  propo- 
sition is  applicable  to  the  evidence.  To  give  the  jury  a  legal 
proposition,  and  say  to  them:  "You  may  use  this  as  far  as 
you  find  it  applicable,"  comes  very  near  being  an  abdication 
of  the  functions  of  the  court.  Under  such  an  instruction 
the  jury  is  given  full  license  to  decide  that  the  proposition 
has  no  application  to  the  case  and  disregard  it  entirely.  The 
charge  should  contain  only  such  propositions  as  are  to  be 
applied  to  the  evidence  in  the  case.  The  court  says  to  the 
jury,  in  substance :  "  These  are  the  propositions  of  law  ap- 
plicable to  the  evidence.  Take  them,  apply  them  to  the 
case,  and  return  your  verdict."  Such  being  the  proper  func- 
tions of  the  court  and  the  jury,  it  seems  very  plain  that  the 
court  erred  in  leaving  it  to  the  jury  to  decide  whether  the 
instructions  were  applicable  to  the  case.  A  similar  remark 
was  disapproved  by  this  court  in  Duthie  v.  WoMbum^  87 
Wis.  231. 
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It  is  said  that  the  court  subsequently  cured  the  error  by 
charging  the  jury  to  the  effect  that  a  man  must  use  due  dili- 
gence and  use  his  senses,  and  if  he  fails  to  use  such  diligence 
£te  a  man  of  ordinary  prudence  would,  and  thereby  suffers 
an  injury,  then  he  has  not  used  ordinary  care.  But  we  can- 
not regard  this  as  any  fair  equivalent  of  the  propositions 
first  above  quoted. 

The  ninth  question  of  the  special  verdict  asks  whether  the 
plaintiff  was  injured  by  defendant's  want  of  ordinary  care, 
which  caused  the  injury.  In  submitting  this  question  to 
the  jury  the  trial  judge  said:  *•' If  you  find  that  there  was  a 
lack  of  ordinary  care  on  the  part  of  the  defendant,  you  will 
answer  this  question  accordingly.  If  you  are  not  so  satis- 
fied, you  will  answer  this  question,  *  No.'  ...  If  you 
are  satisfied  that  it  has  been  shown  by  a  preponderance  of 
the  evidence  that  there  was  a  want  of  ordinary  care,  your 
answer  must  be,  *  Yes.'  If  you  are  not  so  satisfied,  your 
answer  to  question  9  will  be,  '  No.' "  Nowhere  in  the  charge 
do  we  find  these  expressions  qualified.  This  seems  to  us  to 
be  clearly  erroneous.  The  question  asks  whether  there  was  a 
lack  of  ordinary  care  which  caused  the  injury.  The  instruc- 
tion says,  in  effect,  that  if  there  was  lack  of  ordinary  care  it 
did  cause  the  injury.  This  result  does  not  follow.  The  jury 
must  find  not  only  the  lack  of  care  but  that  it  was  the  prox- 
imate cause  of  the  injury.     Craven  v.  Smithy  89  Wis.  119. 

We  are  asked  to  hold  that  because  the  plaintiff,  some  time 
after  he  was  employed  as  an  oiler,  applied  to  be  retained  in 
that  capacity,  he  thereby  represented  himself  as  competent 
for  the  position  and  assumed  all  the  risks.  We  cannot  so 
hold.  There  is  no  evidence  or  finding  that  he  was  retained 
in  his  position  on  account  of  his  request,  or  that  the  request 
had  anything  to  do  with  the  defendant's  action  in  the 
premises. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 

for  a  new  triaL 
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Coats,  Respondent,  vs.  Town  of  Stanton,  Appellant. 

March  11  —  AprU  S,  1896. 

Injury  from  defective  highway:  Special  verdict:  Uncertainty  in  answer: 

Informing  Jury  cw  to,  effect  of  ansu>er. 

1.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 

defective  highway  the  jury  were  to  find  a  general  verdict  and  also 
to  answer  the  two  special  questions  whether  the  highway  was  rea- 
sonably safe  and  whether  the  plaintiff  or  her  driver  was  guilty  of 
any  want  of  ordinary  care  which  contributed  to  the  injury.  The 
jury  returned  a  general  verdict  for  the  plaintiff,  found  that  the 
highway  was  not  reasonably  safe,  and  answered  the  second  ques- 
tion that  "  there  was  some  want  of  care."  Whether  such  answer 
was  sufficiently  certain  as  a  finding  of  contributory  negligence  is 
not  determined,  but  it  is  held  that  it  was  proper  for  the  trial  court 
to  point  out  supposed  uncertainties  in  it  and  to  require  it  to  be 
made  clear  and  definite. 

2.  It  was  error  in  such  case  for  the  court  to  tell  the  jury  that  if  they 

answered  the  second  question  in  the  affirmative  their  general  ver- 
dict for  the  plaintiff  could  not  stand. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county:  E.  B.  Bundy,  Circuit  Judge.    Reversed, 

This  action  was  brought  by  the  plaintiff  to  recover  against 
the  defendant  town  the  damages  she  alleged  she  had  sus* 
tained  in  consequence  of  a  personal  injury  received  while 
traveling  upon  one  of  its  highways,  by  reason  of  its  insuffi- 
ciency and  want  of  repair.  The  complaint  contained  the 
usual  allegations,  and  the  answer  was  substantially  a  general 
denial. 

The  evidence  tended  to  show  that  the  road  at  the  point 
where  the  accident  happened  was  on  a  side  hill,  made  by 
plowing  into  the  hill  and  throwing  out  the  dirt.  The  road 
was  on  the  side  hiU  for  a  distance  of  eighty  or  one  hundred 
rods,  and  portions  of  it  steep  and  part  of  the  way  sandy.  It 
was  very  narrow  at  the  point  in  question  at  the  top  of  the 
hill, — only  seven  or  eight  feet  wide, — but  practically  straight 
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and  level,  and  the  roadbed  was  firm  and  smooth,  the  side  hill 
rising  on  the  right  hand  and  the  steep  slope  descending  on 
the  left;  that  there  was  some  snow  and  ice  on  and  along 
and  next  to  the  right-hand  or  hill  side.  The  evidence  also 
tended  to  show  that  the  plaintiff  was  familiar  with  the  road 
and  had  traveled  it  frequently,  and  that  on  the  occasion  in 
question  she  and  her  three  children  were  riding  m  a  buggy 
in  Avhich  there  was  but  a  single  seat,  drawn  by  her  father's 
horse,  which  was  old  and  blind  and  had  been  for  several 
years;  that  he  had  a  habit  when  driven  of  carrying  his  head 
to  the  left  and  veering  around  in  that  direction  and  getting 
out  of  the  road,  but  the  evidence  on  this  point  was  conflict- 
ing. It  appeared  that  the  plaintiff  had  often  driven  the 
horse.  She  sat  on  the  left  hand  of  the  seat,  holding  her  in- 
fant in  her  arms.  Her  three-year  old  girl  was  between  her 
and  her  brother;  and  her  boy,  eight  years  old,  was  standing 
in  the  back  part  of  the  buggy,  holding  on  to  the  seat.  The 
brother,  about  twenty-three  years  of  age,  was  driving,  hold- 
ing the  reins  in  one  hand,  and  they  had  been  talking  until 
they  reached  the  level  place  described  in  the  road,  when  the 
horse,  buggy,  and  all  who  were  in  it  went  over  the  bank  at 
the  left  of  the  track,  falling  down  the  hillside,  and  the  plaint- 
iff received  the  injury  of  which  she  complains,  namely,  a 
fracture  of  one  of  .the  bones  of  the  arm  and  a  dislocation  of 
the  wrist.  It  was  not  yet  dark  when  the  accident  occurred, 
and  neither  the  plaintiff  nor  her  brother  could  state  very 
definitely  how  it  happened.  She  said :  "  The  first  we  knew 
of  it,  the  front  wheel  went  over  the  bank,  and  that  drew  the 
horse  back,  and  alL  .  •  .  1  could  not  tell  whether  the 
horse  stj^mbled,  or  had  a  snowball  on  his  feet  that  caused 
him  to  stumble,  or  whether  it  Avas  the  buggy  that  slid."  Her 
brother  testified:  '^I  was  driving  along,  and  the  first  thing 
I  knew  we  went  over  the  bank.  It  was  done  so  suddenly 
that  neither  of  us  knew  how  the  accident  occurred."  There 
was  other  evidence  tending  to  show  contributory  negligence 
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on  the  part  of  the  plaintiff^  and  also  evidence  to  rebut  such 
claim. 

The  court  submitted  the  case  to  the  jury  to  find  a  general 
verdict,  and  to  answer  therewith  two  questions,  namely : 
(1)  Was  the  highway  at  the  point  where  the  accident  oc- 
curred in  a  reasonably  safe  condition  for  the  passage  of 
vehicles  over  it  ?  (2)  Was  the  plaintiflf  or  her  brother,  who 
was  driving  at  the  time,  guilty  of  any  want  of  ordinary  care 
which  contributed  to  the  plaintiff's  injury?  The  jury  re- 
tired to  consider  of  their  verdict,  and  the  next  day  returned 
in  court  and  reported  they  had  not  agreed  upon  a  verdict, 
and  the  court  ordered  them  to  retire  for  further  considera- 
tion»  On  the  same  day  the  jury  again  returned  and  desired 
a  view  of  the  place  of  the  accident,  which  was  ordered  and 
had,  after  which  the  jury  proceeded  to  further  consideration 
of  the  case,  and  at  9  o'clock  in  the  evening  they  returned 
with  a  general  verdict  in  favor  of  the  plaintiff  for  $250,  aji- 
swering  the  first  question  in  the  negative,  and  to  the  second 
question  they  answered,  "  There  was  some  want  of  care.^' 
The  court  returned  the  verdict  and  questions  to  the  jury 
on  the  ground  that  the  second  question  was  not  properly 
answered,  instructing  them  that  the  answer  ^vas  insuffi- 
cient,—  first,  because  the  jury  did  not  say  whether  the 
plaintiff  was  guilty  of  any  want  of  ordinary  care;  second, 
the  answer  did  not  say  whether  the  want  of  care  con- 
tributed to  the  injury;  and  the  court  instructed  the  jury 
as  to  the  different  degrees  of  care  and  of  negligence,  and 
that  they  should  answer  the  question  as  it  reads,  by  "  Yes  " 
or  "  No,"  and  that :  "  Of  course,  if  you  answer  *  Yes,'  to 
the  second  interrogatory,  the  general  verdict  for  $260  can- 
not stand."  The  jury  again  retired  for  half  an  hour,  and 
afterwards  returned  to  the  court  with  a  verdict  and  answers 
as  before.  The  court  returned  the  verdict  and  questions  on 
the  ground  as  before,  and  said :  "  The  second  interrogatory 
I  want  you  to  answer  by  *  Yes '  or  *  No/    You  came  to  the 
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condusion  that  there  was  some  want  of  care.  You  don't 
say  what  kind  of  care ; "  and  instructed  the  jury  again  on 
the  different  degrees  of  care  and  negligence,  and  said: 
"  Now  if  you  say  that  she  or  her  driver  was  guilty  of  any 
want  of  ordinary  care,  this  verdict  of  $250  cannot  stand,  nor 
any  other  verdict  in  favor  of  the  plaintiff,  but  if  you  should 
say  she  was  guilty  of  no  want  of  ordinary  care,  then,  if 
the  other  facts  exist  as  you  have  found  them  here, —  the 
insufficiency  of  the  highway,  and  the  injury  resulting  from 
it, —  as  I  told  you  in  my  charge,  then  she  can  recover.  She 
is  not  required  to  use  extraordinary  care,  and  your  answer 
don't  say  what  kind  of  care  there  was.  There  might  have 
been  a  slight  want  of  ordinary  care.  Now,  understand,  a 
person  passing  along  a  highway  is  obliged  to  use  no  more 
care  than  an  ordinarily  prudent  person  would  exercise  under 
like  circumstances, —  such  ordinarily  prudent  men  as  you 
see  every  day;  and  I  want  to  know  whether  the  driver  did 
exercise  that  kind  of  care  or  not."  A  juror  then  asked :  "  If, 
as  a  jury,  we  say  she  is  guilty  of  slight  care,  that  would  not 
debar  her  of  the  $250  ? "  to  which  the  court  replied :  "  I  want 
you  to  answer  that  question  as  put  to  you,  and  do  nothing 
else, — *  Yes '  or  '  No.'  If  you  undertake  to  split  hairs,  you 
vnll  get  it  mixed  up  sure."  The  court  ordered  the  jury  back 
to  consider  of  their  verdict,  and  on  the  same  day,  at  10 
o'clock  P.  M.,  the  jury  returned  in  court  with  a  general  ver- 
dict for  the  plaintiff  as  before,  and  answered  both  questions 
in  the  negative.  After  a  motion  for  a  new  trial  had  been 
overruled,  judgment  was  given  on  the  verdict,  from  which 
the  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
Whitford  dk  Steele^  and  for  the  respondent  on  the  brief  of 
John  KeUey^  Jr. 

To  the  point  that  it  was  the  duty  of  the  jury  to  make  di- 
rect and  positive  answer  to  the  questions  submitted,  and  re- 
spondent certainly  cannot  be  heard  to  say  that  the  trial 
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court  erred  in  requiring  the  jury  to  make  suoh  answer  to  the 
second  question,  counsel  for  the  appellant  cited  Davis  v. 
FarmingtoThj  42  Wis.  425;  Carroll  v.  Bolum^  43  id.  218;  2 
Thomp.  Trials,  §  2685,  and  cases  cited. 

Counsel  for  the  respondent  contended,  inter  alia^  that  the 
general  verdict  and  special  findings  as  originally  returned 
were  sufficient  to  sustain  a  judgment  for  the  plaintiff. 
Where  the  special  findings  can,  on  any  reasonable  hypothe- 
sis, be  reconciled  with  the  general  verdict,  the  latter  will 
control.  ZouistnUe^  E.  <6  SL  Z.  G,  H.  Co.  v,  Suminers^  131 
Ind.  241 ;  Peninsular  L,  T.  <6  M.  Co.  v.  Franklin  Ins.  Co. 
85  W.  Va.  666;  Fvansville  v.  Thacker^  2  Ind.  App.  370; 
Stein  V.  C.  <&  O.  T.  R.  Co.  41  HI.  App.  38;  Skoner  v.  Penn. 
Co.  130  Ind.  170.  A  special  finding  cannot  override  a  gen- 
eral verdict,  unless  the  record  clearly  shows  upon  its  face 
that  both  cannot  stand.  Block  v.  HasdtiTiey  3  Ind.  App.  491 ; 
Schaffner  v.  Kober^  2  id.  409;  Reeved  Estate  v.  Moore^  4  id. 
492;  Grand  R.  dk  I.  R.  Co.  v.  Cox,  8  id.  29.  The  answer  to 
the  second  question  as  first  returned  was  equivalent  to  a 
negative  answer.  Elgin,  J.  dk  E.  R.  Co.  «.  Raymond,  148 
ILL  24X ;  Louisville,  N.  A.  d6  G.  R.  Co.  v.  CosteHo,  9  Ind.  App. 
462 ;  Fowler  v.  Linquist,  37  K  E.  Eep.  133.  The  presump- 
tion is  that  the  jury  had  considered  the  testimony  bearing 
on  such  question  and  found  no  want  of  ordinary  care  before 
rendering  the  general  verdict.  Spencer  v.  WilliamSj  160 
Mass.  17;  Poseyville  v.  Lewis,  126  Ind.  80.  The  court  did 
not  err  in  its  charge  to  the  jury  after  they  had  brought  in 
their  first  verdict  and  answers  to  questions  submitted.  Ryan 
V.  Rockford  Ins.  Co.  77  Wis.  611;  Ckopin  <o.  Badger  P.  Co. 
83  id.  192;  Hoppe  v.  C,  M.  dk  St.  P.  R.  Co.  61  id.  368; 
Wightman  v.  C.  (&  JV.  W.  R.  Co.  73  id.  173 ;  Reed  v.  MadisoUy 
85  id.  667. 

PmNEY,  J.  1.  Whether  the  highway  was  in  a  reasonably 
safe  conditioUi  and  whether  any  want  of  ordinary  care  on 
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the  part  of  the  plaintiflf  or  her  driver  contributed  to  her  in- 
jury, appear  to  have  been  questions  which  gave  rise  to  con- 
siderable doubt  and  difficulty  in  the  minds  of  the  jury.  The 
jury  had  been  out  some  part  of  one  day  and  all  the  follow- 
ing night,  and  reported  at  an  early  hour,  it  would  seem,  on 
the  following  day  that  they  had  not  agreed,  when  they 
were  sent  back  for  further  deliberation.  Subsequently  a 
view  of  the  place  of  the  accident  was  had.  At  9  o'clock  in 
the  evening,  after  they  had  had  the  case  under  considera- 
tion somewhat  over  twenty-seven  hours,  they  returned  a 
general  verdict  for  the  plaintiff  for  $250,  the  answer  to  the 
second  question  being:  "There  was  some  want  of  care." 
With  this  answer  written  beneath  the  second  question  it  is 
impossible  to  maintain  that  the  jury  had  negatived  the  exist- 
ence of  contributory  negligence  on  the  part  of  the  plaintiff, 
or  that  it  indicated  merely  a  sligJU  want  of  care.  No  such 
qualification  can  be  fairly  implied.  On  the  contrary,  taking 
the  question  and  answer  together,  there  would  seem  to  be  a 
strong  implication  that,  as  the  answer  was  designed  to  be 
responsive  to  the  question,  the  want  of  care  intended  by  the 
jury  was  some  want  of  ordinary  care  which  contributed  to 
the  plaintiff's  injury,  as  expressed  in  the  question.  Without 
affirming  that  the  answer  was  sufficiently  certain  as  a  find- 
ing of  contributory  negligence,  it  was  proper  for  the  court 
to  point  out  the  supposed  uncertainties  in  it,  and  to  require 
it  to  be  made  clear  and  definite. 

2.  It  was  error,  we  think,  for  the  court  to  tell  the  jury 
that  if  they  answered  "  Yes "  to  the  second  question  the 
general  verdict  for  $250  could  not  stand.  After  further 
consideration  of  half  an  hour,  the  jury  returned  the  same 
general  verdict  and  answers  as  before,  and  with  the  like  re- 
sult; the  court  informing  them  that  if  they  should  say  that 
the  plaintiff  or  her  driver  was  guilty  of  any  want  of  ordi- 
nary care,  the  verdict  for  $250,  or  any  other,  in  favor  of  the 
plaintiff,  could  not  stand,  but  if  they  should  say  she  was 
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guilty  of  no  want  of  ordinary  care,  then,  if  the  other  facts 
existed  as  they  had  found  them,  she  could  recover.  This 
was  but  a  repetition  of  the  previous  error,  and  in  terms 
much  more  emphatic  and  objectionable.  The  question  of 
the  juror  whether,  if  they  should  say,  as  he  expressed  it, 
that  the  plaintiff  was  guilty  of  slight  care,  that  would  debar 
her  of  the  $250,  indicates  that  the  testimony  had  impressed 
the  jury  that  there  was  fault  in  some  degree  on  the  part  of 
the  plaintiff.  The  court  sent  the  jury  back  for  further  delib- 
eration, ordering  them  to  answer  the  question  "Yes"  or 
"  No,"  and  soon  thereafter  they  returned  the  general  ver- 
dict, answering  both  questions  iji  the  negative. 

It  is  well  settled  that  the  court  had  no  right  to  tell  the 
jury  how  an  answer  to  the  second  question,  either  affirma- 
tive or  negative,  would  affect  their  general  verdict,  or 
whether  it  would  be  consistent  with  it.  The  jury  had  no 
right  to  be  informed  how  any  particular  answer  to  a  spopial 
question  would  affect  the  case,  or  what  judgment  would  fol- 
low in  consequence  of  it,  for  to  impart  such  information 
would  almost  necessarily  defeat  the  object  intended  to  be 
secured  by  a  special  verdict  or  answers  to  particular  ques- 
tions in  connection  with  a  general  verdict.  The  object  of 
the  law  is  to  secure  fair  and  impartial  answers  to  such  ques- 
tions, free  from  bias  or  prejudice  in  favor  of  either  party  or 
in  favor  of  or  against  a  particular  result,  and  to  guard 
against  the  danger  of  the  result  being  affected  or  controlled 
by  favor  or  sympathy,  or  by  immaterial  considerations.  The 
jury  had  determined  upon  a  general  verdict,  small  in  amoimt, 
and  probably  the  result  of  mere  compromise;  but  the  effect 
of  the  information  the  court  gave  them,  and  a  rigid  insist- 
ence that  the  question  must  be  answered  "  Yes  "  or  "  No," 
put  the  jury  no  doubt  under  a  considerable  degree  of  con- 
straint, and  induced  them,  after  protracted  and  wearisome 
deliberations,  to  forego  their  convictions  upon  the  question 
of  the  plaintiffs  negligence  as  the  only  means  of  saving  the 
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general  verdict  upon  which  they  had  agreed.  In  all  cases  the 
different  questions  should  be  so  submitted  as  to  obtain  fair 
and  impartial  answers  according  to  the  evidence,  and  the  court 
has  no  right  to  insist  in  its  instructions  upon  the  answers 
being  consistent  with  the  general  verdict  or  with  each  other, 
or  to  point  out  to  the  jury  what  effect  in  law  the  answers,  or 
either  of  them,  will  have  upon  a  general  verdict  or  the  right 
of  either  party  to  a  judgment  in  his  favor.  These  conclu- 
sions are  in  accordance  with  the  case  of  Ryan  v.  liockford 
Ins.  Co.  77  Wis.  612.  In  the  present  case  the  jury  were  not 
cautioned,  a^  it  was  very  proper  they  should  have  been,  that 
tljey  should  not  consider  the  effect  which  their  answers  to 
the  special  questions  might  have  upon  the  judgment  in  the 
case,  but  the  court  industriously  took  pains  to  impress  upon 
them  that  the  verdict  for  $250  could  not  stand,  or  any  other 
verdict  for  the  plaintiff,  if  the  second  question  was  answered 
in  the  affirmative, —  a  course  wholly  subversive  of  the  ends 
and  purposes  for  which  special  verdicts  and  special  questions 
in  connection  with  general  verdicts  are  authorized.  The 
case  of  Chopin  v.  Badger  Paper  Co.  83  Wis.  192,  is  in  these 
respects  in  accord  with  the  previous  decision.  In  Heed  v. 
Madison,  85  Wis.  679,  it  was  pointed  out  that  the  instruc- 
tions in  that  case  did  not  "  interfere  with  the  proper  con- 
sideration and  determination  of  each  question  submitted, 
independently  of  all  others,"*  and,  while  it  holds  that  a  gen- 
eral statement  of  the  law  in  such  cases  in  connection  with 
the  particular  questions  would  not  be  erroneous,  the  case 
affords  no  support  for  the  course  pursued  in  the  present  in- 
stance, which  would,  we  think,  be  injurious  rather  than 
helpful  in  the  administration  of  justice. 

For  the  errors  pointed  out,  the  judgment  of  the  circuit 
court  must  be  reversed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 
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MoFeteidge,  Respondent,  vs.  The  American  Fire  Insur- 
ance Company  of  Philadelphia,  Appellant. 

March  IS — AprU  S,  1895. 

(1)  Special  verdict:  Setting  aside  anstoers:  Judgment  non  obstante. 
(^-5)  Insurance  against  fire:  Waiver  of  conditions:  Defective  ver- 
dict: Other  insurance:  Proportional  recovery:  Pleading,  (6)  Ap- 
peal: Costs:  Prolix  brief, 

1.  A  motion  to  set  aside  the  answers  to  some  of  the  questions  in  a 
special  verdict,  and  for  judgment  in  favor  of  defendant  on  the 
answers  to  others,  was  properly  denied. 

2l  Where  property  insured  in  plaintiff's  name  belonged  to  a  firm  of 
which  he  was  a  member,  and  the  evidence  was  conflicting  as  to 
whether  the  agent  of  the  defendant  knew  such  fact  and  waived 
the  condition  in  the  policy  respecting  the  same,  a  special  verdict 
which  left  undetermined  the  question  of  such  waiver  was  de- 
fective. 

8.  A  provision  in  a  poUoy  that  in  case  of  other  insurance  the  insurer 
should  be  liable  only  for  a  ratable  proportion  of  the  loss,  is  given 
effect  in  an  action  on  the  policy,  although  not  pleaded  by  defend- 
ant, where  the  proof  of  loss  put  in  evidence-  by  plaintiff  showed 
that  there  was  other  insurance  and  the  amount  thereof. 

4  A  provision  in  a  policy  that  the  sale  or  transfer  of  the  whole  or  any 
portion  of  the  property  without  the  consent  of  the  insurer  indorsed 
thereon  should  avoid  the  policy,  could  be  waived  without  a  writ- 
ten indorsement. 

5.  A  waiver  of  such  a  forfeiture  being  indicated  by  the  answer  in  an 

action  on  the  policy,  a  special  terdict  finding  ground  for  the  for- 
feiture but  not  determining  the  question  of  waiver  was  defective. 

6.  Plaintiff's  brief  of  eighty-three  pages  being  unnecessarily  prolix,  he 

is  allowed  in  the  taxing  of  costs  for  but  thirty  pages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebecker,  Circuit  Judge.    Reversed, 

In  consideration  of  $40,  paid  to  the  defendant  by  the 
plaintiff,  the  defendant,  April  24, 1890,  executed  and  deliv- 
ered to  the  plaintiff  a  policy  of  insurance  against  loss  or 
damage  by  fire  to  an  amount  not  exceeding  $2,000,  for  the 
period  of  one  year  from  that  date,  upon  the  property  therein 
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described,  to  wit,  on  ice  and  packing  contained  in  frame  sec- 
tional icehouse  building  known  as  "  No.  1 "  on  private  map 
(being  the  three  sections  nearest  the  lake),  and  in  cars  near 
thereto,  situated  on  the  bank  of  Monona  Lake,  opposite 
Madison,  and  adjoining  Tewes'  icehouse.  On  January  1, 
1891,  the  said  icehouse  and  ice  and  packing  therein  were 
ilestroyed  by  fire.  On  January  31, 1891,  proofs  of  loss  were 
made  by  the  plaintiff  and  served  upon  the  defendant,  stat- 
ing that  at  the  time  of  issuing  the  policy  there  were  4,800 
tons  of  ice  therein  belonging  to  the  plaintiff,  and  that  at  the 
time  of  the  fire  there  were  600  tons  of  ice  therein,  of  the 
actual  value  of  $900. 

On  December  24, 1891,  the  plaintiff  commenced  this  action 
to  recover  the  amount  of  such  loss,  and  alleged  the  full  per- 
formance of  the  conditions  of  said  contract  of  insurance. 
The  defendant  answered,  and  put  in  issue  the  several  allega- 
tions of  the  complaint,  and  also  set  out  certain  conditions  of 
the  policy  alleged  not  to  have  been  complied  with. 

At  the  close  of  the  trial  the  jury,  by  the  direction  of  the 
court,  found,  as  matters  of  fact,  from  the  undisputed  evi- 
dence, (1)  that  the  plaintiff,  April  25,  1890,  was  not  the  sole 
owner  of  the  ice  and  packing  contained  in  frame  sectional 
icehouse  building  known  as  "  No.  1 "  on  private  map  (being 
the  three  sections  nearest  the  lake),  situated  on  the  bank  of 
Monona  Lake,  opposite  Madison,  and  adjoining  Tewes'  ice- 
house; (4)  that  the  ice  and  packing  which  said  plaintiff  and 
his  partners  claimed  to  own  at  the  time  of  the  fire,  Janu- 
ary 1, 1891,  were  contained  in  said  three  north  sections  of 
said  icehouse  building;  (7)  that  a  change  had  taken  place  in 
the  title,  location,  or  possession  of  the  property  covered  by 
said  insurance  policy,  by  the  sale,  transfer,  or  conveyance 
thereof,  in  whole  or  in  part,  without  the  consent  of  the  de- 
fendant indorsed  upon  said  policy ;  (8)  that  a  large  portion 
of  the  ice  described  in  and  covered  by  said  policy  had  been 
removed  from  said  icehouse  after  April  25,  1890,  and  prior 
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to  the  date  of  the  fire,  January  1, 1891.  And  the  jury  further 
returned  a  special  verdict  to  the  eflFect  (2)  that  the  plaintiff 
did  not  at  the  time  the  contract  of  insurance  was  made,  and 
on  or  before  April  25, 1890,  represent  to  Hugh  Martin  that 
he  (the  plaintiff)  was  the  sole  owner  of  the  ice  and  packing 
contained  in  said  icehouse;  (3)  that  the  ice  and  packing 
which  said  plaintiff  and  his  partners  owned  at  the  time  the 
contract  for  said  insurance  was  made  was  contained  in  the 
north  three  sections  of  said  icehouse  building,  being  the  three 
sections  next  to  Monona  Lake ;  (5)  that  the  said  plaintiff  and 
his  said  partners  did  in  fact  own  the  ice  contained  in  said 
section  1  at  the  time  of  the  fire,  or  when  the  contract  of  in- 
surance was  made;  (9)  that  the  actual  value  of  merchantable 
ice  in  section  No.  1  of  said  icehouse  building,  counting  from 
Lake  Monona,  damaged  by  the  fire  January  1, 1891,  was 
$80.67,  interest  included;  (10)  lihat  the  actual  value  of  mer- 
chantable ice  in  sections  Nos.  2  and  3  of  said  icehouse  build- 
ing, counting  from  Lake  Monona,  damaged  by  fire  January  1, 
1891,  was  $1,183.21,  interest  included. 

In  pursuance  of  an  order  of  the  court,  judgment  was  there- 
upon entered  in  favor  of  the  plaintiff  in  the  sum  of  $1,263.89 
damages,  and  $82.91  costs  and  disbursements.  From  that 
judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bashford^  <y  Con- 
nor (6  Polleys^  and  oral  argument  by  T.  A.  PoUeya  and  R.  M. 
Bashford,  They  argued  among  other  things  that  where 
the  insured  accepts  a  policy  in  which  the  authority  of  the 
agent  is  defined  and  limited,  such  provisions  are  binding 
upon  him,  and  any  attempt  on  the  part  of  such  agent  to 
waive  or  vary  the  written  terms  of  the  contract  is  a  mere 
nullity.  Ilankins  v,  Rockford  Ins,  Co.  70  Wis.  1 ;  Renier 
V,  Dwelling  II.  Ins.  Co.  74  id.  99 ;  Knudson  v.  HeJda  F.  Ins. 
Co.  75  id.  198;  Carey  v.  German  Am.  Ins.  Co.  84  id.  80. 
The  question  of  waiver  should  have  been  submitted  to  the 
jury.    McFetridge  v.  F/ienix  Ins.  Co.  84  Wis.  200.    The 
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court  bolow  should,  in  any  event,  have  apportioned  the 
damages  found  by  the  jury,  in  accordance  with  the  condi- 
tion of  the  policy.  Sihemia  Ins*  Co.  ^.  Starr ^  13  S.  W.  Rep. 
1017 ;  Continental  Ine.  Co.  v.  Skdman,  92  111.  145, 156 ;  ^orth 
Am.  F.  Ins.  Co.  v.  Zaenger^  63  id.  464,  466 ;  Lawrence  v. 
Mut.  L.  Ins.  Co.  5  111.  App.  280 ;  Nevi  York  Cent.  Ins.  Co. 
V.  Watson,  23  Mich.  4S6,  488 ;  Mutual  B.  L.  Ins.  Co.  v.  New- 
ton, 22  Wall.  82 ;  Moore  v.  Protection  Ins.  Co.  29  Me.  97, 
102;  Pencil  v.  Home  Ins.  Co.  3  Wash.  485,  489;  Hanover 
F.  Ins.  Co.  '0.  Brown^  77  Md.  64, 72;  Page  v.  Sun  Ins.  Office, 
64  Fed.  Rep.  194;  Bachmeyer  v.  Mut.  R.  F.  L.  Asso.  82 
Wis.  255,  260,  263 ;  May,  Ins.  §  453 ;  Ogden  v.  Fast  R.  Ins. 
Co.  50  ,N.  Y.-388;  Fitzsimmons  v.  City  F.  Ins.  Co.  18  Wis. 
234;  Lucas  v.  Jefferson  Ins.  Co.  6  Cow.  635;  Sherman  v. 
Madison  Mut.  Ins.  Co.  39  Wis.  104.  And  this  clause  need 
not  be  specially  pleaded.  Merchants^  S.  Co.  v.  Coram.  Mut. 
Ins.  Co.  51  N.  Y.  Super.  Ct.  444;  Alexander  v.  Continental 
Ins.  Co.  67  Wis.  429. 

LT.  W.  Chynoweth,  for  the  respondent,  contended,  inter 
alia,  that  plaintiff  was  entitled  to  recover  for  his  full  loss. 
Without  proof  upon  the  subject  as  to  other  insurance,  the 
face  of  the  policy,  providing  the  plaintiff  pi-oved  his  loss  to 
be  that  much,  would  be  the  rule  of  damages.  The  condi- 
tion as  to  liability  in  case  of  other  insurance  is  a  condition 
subsequent  which  modified  the  right  of  the  assured  to  re- 
cover the  full  amount.  Conditions  subsequent  must  be 
pleaded  to  avail  in  defeating  or  limiting  the  recovery.  Hmne 
Ins.  Co.  t?.  Oaddis,  3  Ky.  Law  Rep.  159.  This  case  is  no 
different  from  the  ordinary  case  of  double  insurance.  Plaint- 
iff could  have  but  one  satisfaction,  but  there  is  no  limit  to 
his  recovery  up  to  the  full  amount  of  the  insurance,  pro- 
vided he  proves  loss  up  to  that  amount.  Wiggin  t>.  Suffolk 
Ins.  Co.  18  Pick.  145 ;  Newhy  v.  Reed,  1  W.  BL  416.  Plaint- 
iff is  not  limited  in  his  recovery  to  the  amount  stated  in  his 
proofs  of  loss.    They  do  not  estop  him  from  showing  the 
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actual  loss  and  from  recovering  the  full  amount.  Sibley  v. 
Prescott  Ins,  Co,  57  Mich.  14;  Miaghan  v,  Hartford  F.  Ins, 
Co,  24  Hun,  58;  Lebanon  Mut  Ins.  Co.  v.  Kepler^  106  Pa. 
St.  28. 

Cassodat,  J.  1.  Upon  the  rendition  of  the  special  ver- 
dict, counsel  for  the  defendant  moved  to  set  aside  the  sev- 
eral answers  of  the  jury  and  the  court  to  questions  2,  3,  4, 
6,  9,  and  10  in  the  special  verdict,  mentioned  in  the  fore- 
going statement,  and  for  judgment  in  favor  of  the  defend- 
ant upon  the  answers  of  the  court  to  questions  1,  7,  and  8 
of  the  special  verdict.  That  motion  was  properly  denied 
for  reasons  given  by  Mr.  Justice  Pinney  in  Sheehy  v.  Dvffy^ 
89  Wis.  6. 

2.  It  is  undisputed  that  at  the  time  of  making  the  con- 
tract of  insurance  the  plaintiff  was  in  partnership  with 
Hiram  Scott  and  William  H.  Smith,  doing  business  under 
the  firm  name  of  the  American  Ice  Company,  and  as  such 
owned  the  ice  in  question.  Nevertheless,  the  policy  was 
taken  in  the  name  of  the  plaintiff  alone.  There  is  evidence 
tending  to  show  that  the  agent  or  broker  of  the  defendant 
who  made  the  contract  knew  of  such  partnership  and  own- 
ership at  the  time  the  policy  was  issued,  and  waived  the 
condition  therein  respecting  the  same;  but  there  is  also  evi- 
dence the  other  way,  and  the  question  of  such  waiver  is  left 
undetermined  by  the  verdict,  and  hence  the  verdict  is  de- 
fective. Sherman  i?.  Menominee  It.  L.  Co.  77  Wis.  14;  Mo- 
Fetridge  v.  Phenix  Ins,  Co,  84  Wis.  200.  The  second  finding 
is  merely  to  the  effect  that  the  plaintiff  did  not  represent 
that  he  was  the  sole  owner. 

3.  The  policy  expressly  authorized  additional  insurance 
on  the  property  insured,  and  provided  that  in  case  of  other 
insurance  thereon  the  defendant  should  only  be  liable  for 
such  ratable  proportion  of  the  loss  or  damage  as  the  amount 
insured  by  the  defendant  should  bear  to  the  whole  amount 
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insured  thereon,  without  reference  to  the  dates  of  different 
policies  or  the  solvency  of  the  underwriters.  It  is  true  the 
defendant  has  not  pleaded  this  provision  of  the  policy,  but 
the  question  here  presented  is  whether  the  plaintiff  is  enti- 
tled to  recover  the  whole  amount  of  his  loss  from  the  de- 
fendant, under  the  policy  and  the  admitted  facts  in  the  case. 
It  appears  from  the  proofs  of  loss  furnished  by  the  plaintiff 
and  put  in  evidence  by  him  that,  at  the  time  of  the  fire,  the 
plaintiff  held  policies  of  insurance  upon  the  same  property  in 
three  other  companies, —  two  for  $1,000  each,  and  one  for 
$2,000.  Such  being  the  facts  admitted*  by  the  plaintiff,  we 
must  hold  that  the  defendant  is  in  no  event  liable  for  any 
more  than  one  third  the  amount  of  such  loss. 

4.  By  the  seventh  and  eighth  findings  of  the  court  in  the 
special  verdict,  it  is  found,  in  effect,  that  after  the  making 
of  the  policy  and  before  the  fire  a  portion  of  the  ice  covered* 
by  the  insurance  was  removed  from  the  icehouse  and  sold 
by  the  plaintiff.  The  policy  not  only  covered  ice  in  the  ice- 
house, but  in  the  cars  near  thereto.  It  provides,  in  effect, 
that  the  sale  or  transfer  of  the  whole  or  a  part  of  the  ice, 
without  the  consent  of  the  defendant  indorsed  thereon, 
should  avoid  the  policy.  We  have  no  doubt  that  such  con- 
dition could  be  waived  without  a  written  indorsement 
thereon.  Reni-er  v.  Dwelling  House  Ins,  Co.  74  Wis.  89; 
Stanhilber  v.  Mut  II.  Ins.  Co,  76  Wis.  285.  Whether  there 
was  such  waiver  is  not  determined  by  the  special  verdict. 
The  answer  alleges^  in  effect,  that,  at  the  time  of  making 
the  contract  of  insurance,  it  was  understood  and  agreed  that 
when  shipments  of  ice  were  made  the  plaintiff  should  notify 
the  defendant,  and  the  amount  of  insurance  should  be  re- 
duced accordingly;  that  shipments  had  been  made  without 
giving  such  notice;  that  the  defendant  ascertained  the  fact 
before  the  fire,  and  attempted  to  reduce  the  policy,  but 
failed,  through  the  negligence  of  the  plaintiff.  This  would 
indicate  a  waiver  of  any  forfeiture  by  such  mere  shipments 
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of  ice;  and  yet  the  verdict  finds  the  removal,  sale,  and  transr 
f  er  of  a  portion  of  the  ice,  without  determining  the  question 
of  waiver. 

The  facts  in  this  case  are  not  very  complicated,  but  have 
been  greatly  obscured  by  the  manner  in  which  they  have 
been  presented.  The  appellant's  brief  is  unnecessarily  pro- 
lix,—  covering  eighty-three  printed  pages.  It  might  have 
been  limited  to  one  fourth  or  one  fifth  of  the  amount,  and 
still  have  been  more  helpful. 

By  the  Coiirt —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial.  In  taxing 
costs,  the  appellant  will  only  be  allowed  for  thirty  pages  of 
brief. 


BooRMAK,  Appellant,  vs.  The  Noethwestern  Mutual  Relief 

^  ^1  Association,  Respondent. 

March  IS-^AprU  S,  1895. 

Contracts:  Validity:  Insanity:  Evidence:  Opinion  of  nonexpert:  Life 

insurance:  Exchange  of  policies, 

1.  To  invalidate  a  man's  act  by  reason  of  his  insanity  the  proof  must 
show  inability  to  exercise  reasonable  judgment  in  regard  to  such 
act 

2»  In  an  action  upon  a  benefit  certificate  which  the  insured  had  ex- 
changed, a  short  time  before  his  death,  for  another  under  which 
there  could  be  no  recovery  in  case  of  suicide,  it  being  claimed  that 
such  exchange  was  invalid  because  of  his  insanity,  evidence  that 
he  had  become  sullen  and  quarrel8<xne  after  the  deatM  of  his  wife; 
that  he  had  treated  his  mother  unkindly,  charged  her  with  want- 
ing to  get  his  insurance,  and  finally  left  her  house  in  a  passion; 
that  he  had  said  men  were  following  him  or  were  going  to  kiU 
him;  that  he  had  had  trouble  with  a  fellow  laborer;  and  that  he 
had  taken  his  own  life,  either  deliberately  or  by  accident, — together 
with  the  opinion  of  a  medical  exi)ert,  based  on  a  hypothetical 
statement  of  the  facts,  that  he  died  insane  but  that  he  might  have 
been  capable  of  doing  ordinary  business,  depending  on  the  quea- 
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tion  whether  there  were  any  delusion  in  his  mind  regarding  it, — 
is  field  insufficient  to  carry  the  question  of  insanity  to  the  jury,  in 
the  absence  of  any  evidence  of  any  such  delusion  or  that  he  did 
not  reason  intelligently  and  act  rationally  in  the  matter  of  the 
exchange,  and,  on  the  contrary,  it  being  shown  that  he  did  so 
reason  and  act 
3.  The  testimony  of  a  nonexpert  witness  that  he  had  worked  for  a  few 
days  with  the  deceased  shortly  before  his  death,  and  that  he  be- 
came quarrelsome  and  got  mad  at  the  witness  because  of  the 
latter's  failure  to  drive  the  horse  straight  while  deceased  was 
holding  an  ice  plow,  did  not  show  facts  entitling  such  witness  to 
give  his  opinion  on  the  question  of  sanity. 


Appeal  from  a  judgment  of  the  circuit  court  fop  Dane 
county :  R.  G.  Sibbegkeb,  Circuit  Judge.     Affirmed. 

Action  to  recover  upon  a  mutual  life  insurance  policy. 
The  defendant  issued  an  indenmity  policy  to  one  Holman 
Boorman,  August  24, 1885.  This  policy  was  conditioned  for 
the  payment  of  certain  assessments  by  the  assured,  and  pro- 
vided (1)  for  the  payment  of  forty  per  cent,  of  the  proceeds 
of  an  assessment  (not  exceeding,  however,  $500)  in  case  of 
total  and  permanent  incapacity  to  perform  manual  labor ; 
(2)  for  the  payment,  in  case  of  death  or  on  the  24th  day  of 
February,  1926,  of  eighty  per  cent,  of  the  proceeds  of  an  as- 
sessment, not  exceeding  $2,000.  The  policy  was  payable  to 
the  assured  or,  in  case  of  his  death,  to  Maggie  Boorman,  his 
wife,  if  living;  otherwise  to  the  heirs  of  the  assured.  It 
contained  no  provision  avoiding  it  in  case  of  suicide.  On 
the  14th  day  of  April,  1887,  Maggie  Boorman,  the  benefici- 
ary, died,  leaving  an  infant  child,  which  died  two  months 
later. 

The  complaint  claims  that  Holman  Boorman  became  grad- 
ually unsettled  in  his  mind  after  the  death  of  his  wife,  so 
that  in  January,  1890,  he  was  in  fact  insane  and  incompetent 
to  transact  business.  It  is  further  alleged,  and  the  fact  ap- 
pears by  the  proof,  that  on  the  2d  of  January,  1890,  the  de- 
fendant, having  determined  to  issue  a  new  form  of  policy, 
Vol.90— 10 
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sent  to  Holman  Boorman  by  mail  a  printed  document  which 
was  a  formal  application  in  blank  for  the  surrender. of 
his  old  certificate  and  for  a  certificate  in  the  new  form 
in  exchange  therefor,  together  with  a  circular  letter  explain- 
ing the  advantages  of  the  new  form  of  certificate  over  the 
old,  and  informing  old  members  that  they  could  make  the 
exchange,  upon  a  statement  of  good  health,  within  sixty 
days.  The  proposed  new  certificate  provided  that  "  suicide 
or  self-destruction  of  the  member  herein  named,  whether 
voluntary  or  involuntary,  sane  or  insane  at  the  time  thereof, 
is  not  a  risk  assumed  by  the  association."  It  contained  also 
provisions  for  the  payment  of  partial  indemnity  in  case  of 
accidental  loss  of  hands,  feet,  arms,  or  legs,  and  in  case  of 
total  blindness;  also  for  the  payment,  February  24,  1926,  of 
forty  per  cent,  of  an  assessment,  not  exceeding  $1,000,  and 
for  the  payment  at  death  of  eighty  per  cent,  of  an  assess- 
ment, not  exceeding  $2,000.  These  changes  were  detailed 
in  the  circular  accompanying  the  blank  application.  Soon 
after  receiving  these  papers  Holman  Boorman  went  to  the 
office  of  the  defendant  company  at  Madison,  and  surrendered 
his  certificate,  and  thereafter  a  policy  of  the  new  form  was 
issued  to  him,  dated  January  29,  1890,  but  the  evidence 
tends  to  show  that  he  did  not  receive  it  until  about  March 
11,  1890.  This  last  policy  was  payable  to  the  assured,  if 
living;  if  not,  to  his  mother  (the  plaintiff);  if  none,  to  his 
wife ;  if  none,  to  his  parents ;  if  none,  then  to  his  heirs.  The 
complaint  alleges  that  Holman  Boorman  was  at  the  time  of 
this  exchange  wholly  incompetent  to  transact  any  business, 
and  that  the  defendant  then  and  thereby  perpetrated  a 
fraud  on  the  assured  and  his  representatives. 

Holman  Boorman  died  intestate,  March  18, 1890,  leaving 
his  mother  as  his  only  heir.  The  complaint  alleges  that  the 
cause  of  his  death  was  an  "  overdose  of  laudanum,  taken 
while  insane."  The  giving  of  notice  and  proofs  of  death  as 
required  by  the  policy,  as  well  as  the  tperformance  of  all 
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conditions  and  payment  of  all  assessments  by  the  assured,  is 
alleged,  and  judgment  is  demanded  for  the  sum  of  $2,000, 
alleged  to  be  due  upon  the  original  policy  of  insurance.  The 
answer  denies  any  insanity  or  incompetency  on  the  part  of 
Holman  Boorman,  and  alleges  that  he  exchanged  policies 
voluntarily  and  while  in  full  possession  of  his  faculties.  The 
answer  also  alleges  that  the  assured  committed  suicide,  and 
pleads  the  clause  in  the  second  policy  excluding  the  risk  of 
suicide  as  a  defense. 

At  the  close  of  the  plaintiffs  evidence  the  circuit  judge 
held  that  there  was  no  proof  of  insanity  or  incapacity  to 
transact  business,  and  directed  a  verdict  for  the  defendant, 
and  from  judgment  thereon  the  plain tiflF  appealed. 

For  the  appellant  there  were  briefs  by  BushneU^  Rogers 
<&  IlaU^  and  oral  argument  by  F.  W.  Hall,  They  contended, 
inter  aHa^  that  it  is  difficult  to  understand  how  a  witness 
who  was  nonexpert  could  have  a  better  opportunity  for 
judging  the  mental  condition  of  a  person  than  by  constant 
association  with  him  at  the  same  work  for  ten  hours  a  day 
for  two  weeks  time.  The  ruling  excluding  such  testimony 
is  contrary  to  the  weight  of  authority.  Woodcock  v,  Johnsoriy 
36  Minn.  217;  Colee  v.  StaU,  75  Ind.  512;  Conn.  Mut  L.  Ins, 
Co.  V.  Zathropj  111  U.  S.  619;  7  Am.  &  Eng.  Ency.  of  Law, 
504 ;  Burnham  v.  MitcheU^  34  Wis.  130 ;  Yanhe  v.  State,  51  id. 
464;  Smith  v,  Jlickenbottom,  57  Iowa,  733;  Holco?nh  v.  State, 
41  Tex.  125;  Blackstone  v.  Standard  Z.  db  Ace.  Ins.  Co.  74 
Mich.  592. 

For  the  respondent  there  was  a  brief  by  J?".  W.  Chynoweth 
and  Burr  W.  Jones,  and  oral  argument  by  Mr.  Chynoweth. 
They  argued,  among  other  things,  that  there  is  no  evidence 
in  the  case  of  any  insanity  on  the  part  of  the  assured  suffi- 
cient to  warrant  the  deduction  that  he  was  not  perfectly 
competent  to  understand  the  transaction  by  which  the  ex- 
change was  consummated.  The  proof  shows  that  he  did 
understand  it.    Under  the  facts  and  circumstances  of  tho 
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case  the  law  itself  stamps  the  exchange  as  binding  and 
valid.  Lynch  v.  Doran^  95  Mich.  396 ;  Blakely  Will  Gom^ 
48  Wis.  294;  Engluh  v.  Porter*,  109  111.  286;  Buswell, 
Insanity,  §§  271,  273,  274,  276 ;  Tozer  v.  Saiurlee,  3  Grant, 
Cas.  162;  JacJsson  v.  King^  4  Cow.  207,  217  et  aeq,;  Cassoday, 
Wills,  §§  438,  440;  Van  Guyslin  v.  Van  Kuren,  35  N.  Y.  70; 
Wilson  v.MUohM,  101  Pa.  St.  496;  Ohajm  WiU  Case,  32 
Wis.  557;  Prentis  v.  Bates,  88  Mich.  567.  The  opinion  of 
the  nonexpert  witness  as  to  the  sanity  of  the  deceased  was 
properly  excluded  on  the  ground  that  he  had  not  stated  suf- 
ficient facts  on  which  to  predicate  an  opinion.  7  Am.  & 
Eng.  Ency.  of  Law,  506,  507;  Denning  v.  Butcher,  59  N.  W. 
Eep.  69;  Yanhe  v.  State,  51  Wis.  469,  470;  Turner  v.  Cook, 
36  Ind.  129 ;  MuU  v.  Carr,  5  Ind.  App.  491 ;  Lawson,  Ex- 
pert Ev.  476 ;  MoZeod  v.  State,  31  Tex.  App.  331 ;  Site  v. 
Comm.  20  S.  W.  Kep.  217;  Brown  v.  Comm.  14  Bush,  405. 

WiNSLOw,  J.  After  careful  examination  of  the  testimony 
given  on  the  trial  touching  on  the  question  of  the  mental 
capacity  of  Holman  Boorman  when  he  made  the  exchange 
of  certificates,  we  are  entirely  satisfied  that  the  trial  judge 
was  right  in  holding  that  there  was  no  testimony  to  go  to 
the  jury  which  tended  to  prove  him  mentally  incompetent 
to  make  a  valid  exchange.  The  question  was  not  whether 
he  at  some  time  had  a  delusion  upon  some  subject,  nor  yet 
whether  he  always  reasoned  wisely  or  prudently,  but, "  when 
capacity  to  do  a  certain  act  is  in  issue,  the  question  is  whether 
the  alleged  insane  person  had  sufficient  mental  ability  to 
know  what  he  was  doing  and  the  nature  of  the  act  done." 
Bumham  v.  Mitchell,  34  Wis.  117.  "  The  law  recognizes 
the  fact  that  there  may  be  derangement  of  mind  as  to  par- 
ticular subjects,  and  yet  capacity  to  act  on  other  subjects. 
.  .  .  The  proof  which  is  necessary  to  invalidate  a  man's 
act  by  reason  of  his  insanity  must  show  inability  to  exer- 
cise reasonable  judgment  vn  regwd  to  such  act.^^    Busw. 
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Insan.  §  270.  There  is  no  testimony  in  this  case  which  tends 
to  show  that  Holman  Boorman  did  not  fally  understand 
the  proposition  that  was  made  to  him  by  the  defendant  com- 
pany, and  that  he  did  not  reason  upon  it  intelligently  and 
act  rationally.  On  the  contrary,  the  testimony  satisfactorily 
establishes  the  fact  that  he  did  so  understand,  reason,  and 
act.  We  shall  not  undertake  to  review  the  testimony  in  de- 
tail. The  main  facts  relied  upon  to  prove  mental  incapacity 
are  that  his  disposition  seemed  to  change  after  the  sudden 
death  of  his  wife,  and  that  he  became  sullen,  ugly,  and 
quarrelsome;  that  he  fell  out  with  his  mother  and  treated 
her  xmkindly,  finally  charging  her  with  wanting  to  get  his 
insurance,  and  leaving  her  house  in  a  passion,  about  a  week 
before  his  death;  that  he  said  one  evening  in  February  be- 
fore his  death  that  nine  men  were  following  him  or  were 
going  to  kill  him,  and  at  another  time  that  a  man  chased 
him  at  night;  that  he  had  trouble  with  a  fellow  laborer,  and 
threatened  to  lick  him ;  and  finally  that  he  took  his  own 
life^  either  deliberately  or  by  accident.  On  the  other  hand, 
the  evidence  showed  that  he  had  fallen  into  the  drinking 
habit  during  the  last  three  months  of  his  life,  and  was  more 
ugly  when  in  liquor ;  that  he  discussed  the  question  of  change 
of  policies  with  his  relatives;  told  them  that  the  company 
wanted  him  to  change  them;  that  he  sent  the  money  to  his 
mother  to  pay  his  assessments;  that  he  wrote  on  the  new 
certificate  a  request  that  the  money  be  divided, —  $500  to 
his  mother,  and  the  balance  to  be  divided  between  a  sister 
and  a  young  lady  to  whom  he  seems  to  have  become  en- 
gaged after  his  first  wife's  death.  There  is  no  evidence  that 
his  mind  was  ever  in  the  least  unsettled  or  flighty  upon  any 
business  matter.  There  is,  it  is  true,  some  testimony  given 
by  a  medical  expert  in  reply  to  a  hypothetical  question,  to 
the  effect  that  he  thought,  upon  the  facts  stated,  that  the 
deceased  was  insane  when  he  died.  He  also  stated,  how- 
ever, in  substance,  that  he  might  have  been  capable  of  doing 
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ordinary  business,  depending  on  the  question  whether  there 
were  any  delusion  in  his  mind  regarding  it.  There  was  no 
evidence  of  any  such  delusion,  hence  we  do  not  regard  this 
testimony  of  suflBcient  weight  to  justify  submission  of  the 
question  to  a  jury. 

There  was  evidence  given  by  a  witness  that  he  worked 
with  Boorman  a  few  days,  cutting  ice,  in  February  before 
his  death,  and  that  deceased  became  quarrelsome  and  got 
mad  at  the  witness  because,  as  he  said,  witness  did  not  drive 
the  horse  straight  while  he  (Boorman)  was  holding  the  ice 
plow.  On  the  strength  of  this  testimony  the  plaintiff's  coun- 
sel proposed  to  ask  him  whether,  in  his  judgment,  Boorman 
was  of  sound  mind  at  the  time.  An  objection  to  this  ques- 
tion was  sustained  on  the  ground  that  the  witness  had  not 
shown  enough  facts  upon  which  to  predicate  an  opinion  as 
to  insanity,  and  this  ruling  is  alleged  as  error.  We  think 
the  ruling  was  right.  It  is  the  province  of  the  court,  in  the 
exercise  of  a  wise,  legal  discretion,  to  decide  whether  the 
facts  on  which  a  nonexpert's  opinion  as  to  a  person's  sanity 
is  based  entitle  him  to  express  his  opinion  to  the  jury.  Deiv- 
ning  v.  ButcJier  (Iowa),  69  N.  W.  Rep.  69.  This  must  be  so, 
otherwise  a  nonexpert,  after  detailing  the  most  trivial  cir- 
cumstance, might  state  his  opinion  as  to  sanity  or  insanity 
of  the  person  whose  sanity  was  in  question.  Such  a  rule 
could  not  be  endured.  In  this  instance  the  trial  court  rightly 
exercised  its  discretion. 

This  action  is  brought  to  recover  upon  the  first  or  original 
certificate,  and,  it  appearing  that  there  was  a  valid  surrender 
of  that  certificate  or  contract  and  acceptance  of  a  different 
contract,  the  court  was  entirely  right  in  directing  a  verdict 
for  the  defendant. 

J8y  the  Court, —  Judgment  affirmed. 
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XTnder  Terr.  Stats,  of  18d9,  p.  184,  sec.  88  (providing  that  the  land  of    ^  ^^  53 

.a  person  d3ring  intestate  and  without  children  "shall  descend     

•equally  to  the  next  of  kin  in  equal  degree,  and  those  who  repre- 
sent them,  computing  by  the  rules  of  the  civil  law  "),  the  father 
And  mother  of  the  deceased,  if  living,  were  the  next  of  kin,  and 
the  land  descended  to  them  equaUy  as  tenants  in  common,  and 
upon  the  death  of  the  mother  her  moiety  descended  to  her  heirs. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
-county :  R.  G.  Siebegker,  Circuit  Judge.    Reversed. 

This  is  an  action  of  ejectment  for  the  recovery  of  the  un- 
divided four-sevenths  of  an  undivided  half  of  a  certain  par- 
cel of  land  in  the  city  of  Baraboo.  George  W.  Brown  died 
intestate,  seised  of  the  entirety  of  the  premises,  December 
15, 1847,  and  without  any  children.  Both  his  father,  Chaun- 
cey  Brown,  and  his  mother,  Clarissa  Brown,  survived  him, 
^nd  the  latter  predeceased  her  husband,  dying  intestate 
February  26,  185A.  The  plaintiflF,  also  a  son  of  the  said 
Chauncey  and  Clarissa  Brown,  claims  the  interest  in  the 
premises  for  which  he  sues,  as  an  heir  of  his  deceased  mother 
and  as  grantee  of  the  interest  of  three  others  of  her  heirs. 
Having  produced  evidence  to  show  that  he  was  the  owner 
of  four  sevenths  of  the  interest  in  the  premises,  if  any,  of 
which  his  mother  died  seised,  he  claimed  that  upon  the 
*death  of  George  W.  Brown  intestate  the  entirety  of  the 
premises  descended  equally  to  his  said  father  and  mother,  as 
bis  next  of  kin,  computing  by  the  rules  of  the  civil  law. 
After  the  plaintiff  had  rested  his  case  the  court  gave  judg- 
ment of  nonsuit  against  the  plaintiff,  upon  the  ground  that 
George  W.  Brown's  mother,  under  whom  alone  the  plaintiff 
claimed  title,  took  no  interest  whatever  in  the  premises,  and 
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that  his  father  inherited  the  entirety.    From  this  judgment, 
the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  WiUicmh  Brovmy. 
Bentley  cfe  Bentley^  and  G.  Stevens^  and  oral  argument  by  Mr. 
Brown, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  a.  D,  Evans,  He  contended,  inter  alia^ihsA  sees.  38,  39,. 
pp.  184, 186,  Terr.  Stats,  of  1839,  were  substantially  taken 
from  the  English  statutes  of  distribution,  22  and  23  Car.  II,. 
oh.  10 ;  1  Jac.  11,  ch.  17.  Schouler,  Executors,  §  495 ;  2  Kent, 
Comm.  426,  and  notes.  They  were  adopted  directly  from 
Massachusetts.  Weatcott  v.  Miller j  42  Wis.  454.  Under  the 
English  statutes,  if  an  intestate  left  no  widow  nor  lineal 
issue,  \he  father  took  the  whole  of  the  personal  property. 
Schouler,  Executors,  §  501 ;  Williams,  Executors  (6th  Am.  ed.), 
1506 ;  BlacJcborough  v.  Davis^  1  P.  Wms.  51.  The  mother 
came  next  in  order,  but  had  to  share  with  brothers  and  sis- 
ters of  the  deceased,  if  there  were  such.  Schouler,  Execu- 
tors, §  501 ;  Williams,  Executors,  1506-1508.  This  construc- 
tion, both  as  to  personal  and  real  estate,  had  been  uniformly 
followed  in  Massachusetts,  prior  to  the  enactment  of  the^ 
statute  here.  The  mother  took  only  a&  widowed  mother,, 
and  then  the  surviving  brothers  and  sisters  took  equally 
with  her.  Sheffield  v.  Lovering^  12  Mass.  491 ;  Westcott  v. 
Miller^  42  Wis.  454.  The  old  doctrine  of  the  common  law 
forbade  that  mother  and  father  should  have  equal  title  as 
parents.  Schouler,  Executors,  §§  102,  103;  Williams,  Ex-^ 
ecutors,  423 ;  BlacT^borough  v.  Da/via^  1  P.  Wms.  51.  Ch.  63^ 
E.  S.  1849,  provided  in  direct  terms  that  in  case  an  intestate^ 
should  leave  no  issue  nor  widow  his  estate  should  descend 
to  \As  father.  This  provision  remained  substantially  un- 
changed until  the  enactment  of  ch.  121,  Laws  of  1870,  when 
pa/rente  were  substituted  for  the  father.  The  change  effected- 
in  1870  is  in  harmony  with  modem  tendencies,  but  the  Ke- 
vised  Statutes  of  1849  did  but  adopt  and  confirm,  in  cleap 
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and  explicit  language,  the  legal  construction  which  had  been 
given  to  the  Territorial  Statutes,  and  the  practice  which 
had  prevailed  here  from  the  occupancy  of  the  country.  Prior 
to  the  enactment  of  modern  statutes,  by  judicial  construc- 
tion, the  mother  was  not  included  in  the  term  "  next  of  kin,'^ 
the  father  being  alive.  Cent.  Diet.  Next  of  Kin  ;  13  Ency . 
Brit.  198,  Inhebitanoe;  Sweet,  Law  Diet.  556,  Next  of  Km; 
Bldckborough  V.  Da/oia^  1  P.  Wms.  48;  Robertson,  Succes- 
sion, 10  Law  Lib.  182,  par.  8 ;  4  Bums  Eccl.  Law  (9th  ed.)^ 
545 ;  Williams,  Executors  (4th  Am.  ed.),  1271.  The  succes- 
sion of  the  father  to  the  whole  of  the  personal  estate  of  a 
deceased  child  who  left  no  widow  nor  descendants,  under 
the  English  statutes  of  distribution,  needs  no  further  cita- 
tion of  authority.  But  that  statute  provided  for  the  dis- 
tribution of  the  personal  estate  of  a  deceased  child  "  to  the 
next  of  kin  in  equal  degree."  The  terms  employed  are 
identical  with  those  used  in  Terr.  Stats.  1839.  That  stat- 
ute, substantially,  with  the  construction  given  to  it  in  Eng- 
land, was  adopted  in  Massachusetts  and  made  applicable  to* 
real  estate  as  well  as  to  personal  property.  Sheffield  v^ 
Lovervng^  12  Mass.  490.  The  statute  of  Massachusetts,  omit- 
ting only  the  provision  of  a  double  portion  to  the  eldest  son^ 
was  adopted  by  the  territorial  legislature  in  the  statutes  of 
1839,  with  the  construction  which  had  been  given  to  its  pro- 
visions in  Massachusetts.  Westcott  v.  Miller j  42  Wis.  454. 
Under  the  statute  there  \hQ  father  succeeded  to  the  whole 
of  the  estate  of  his  deceased  son,  when  such  son  left  neither 
widow  nor  child. 

PiNNEY,  J.  1.  It  was  provided  by  the  statute  of  descent 
in  force  at  the  time  of  the  death  of  Gteorge  W.  Brown  that 
"  when  any  person  shall  die  seised  of  lands,  tenements  or 
hereditaments  not  by  him  devised,  .  .  .  where  there 
are  no  children  of  the  intestate,  the  inheritance  shall  de- 
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scend  equally  to  the  next  of  kin  in  equal  degree,  and  those 
who  represent  them,  computing  by  the  rules  of  the  civil 
law."  Terr.  Stats.  1839,  p.  184,  §  38.  Consanguinity,  it  is 
said,  is  either  lineal  or  ooUateraL  Lineal  consanguinity  is 
that  which  subsists  between  persons  of  whom  one  is  de- 
scended in  a  direct  line  from  the  other,  as  between  an  intes- 
tate  and  his  father  or  grandfather,  etc.,  in  the  direct  ascend- 
ing line,  or  between  him  and  his  son  or  grandson,  etc.,  in 
the  direct  descending  line;  and  every  generation  in  lineal, 
direct  consanguinity  constitutes  a  different  degree,  reckon- 
ing either  upward  or  downward.  This  method  of  computa- 
tion of  degrees  of  kindred  in  the  direct  line  obtains  as  well 
in  the  civil  and  canon  law  as  in  the  common  law.  2  Chit. 
Bl.  *203.  The  difference  in  the  method  of  computation  of 
degrees  exists  only  in  relation  to  collateral  consanguinity. 
As  George  W.  Brown  left  no  children,  his  father  and  his 
mother  were  his  next  of  kin  and  in  the  first  degree.  They 
stood  as  such  in  equal  degree,  and  the  statute  declared,  in 
substance,  that  his  inheritable  property  should  descend  to 
them  equally,  as  his  next  of  kin.  The  common-law  canon 
of  inheritance,  by  which  males  were  preferred  to  females  in 
the  same  degree,  was  abrogated  by  this  statute.  "  It  is  a 
general  rule  that  those  who  take  property  as  a  class  of  per- 
sons described,  where  there  is  nothing  in  the  law  making 
the  appropriation  to  distinguish  their  respective  rights,  take 
in  equal  shares."  Keeve,  Descent,  105, 123 ;  Kiiajpp  v.  Wind- 
sor, 6  Cush.  156;  Snow  v.  SnoWy  111  Mass.  389,  390;  Balch 
"v.  Stone,  149  Mass.  42.  The  statute  leaves  no  question,  but 
declares  in  express  terms  that "  the  inheritance  shall  descend  . 
equally  to  the  next  of  kin  in  equal  degree."  It  is  very  evi- 
dent that  the  real  estate  in  question  descended  equally  to  the 
father  and  to  the  mother  of  the  deceased ;  and  as  they  took 
by  descent,  and  not  by  purchase,  as  by  grant  or  devise,  we 
think  that  they  took  as  tenants  in  common  and  by  moieties^ 
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and  not  by  entireties,  and  therefore  that  upon  the  death  of 
the  mother  her  interest  did  not  go  to  the  father,  her  hus- 
band, by  right  of  survivorship. 

The  creation  of  an  estate  in  joint  tenancy,  it  is  said,  "  de- 
pends on  the  wording  of  the  deed  or  devise  by  which  the 
tenants  claim  title,  for  this  estate  can  only  arise  by  purchase 
or  grant, —  that  is,  by  the  act  of  the  parties, —  and  never  by 
the  mere  act  of  law."  •  2  Chit.  Bl.  180.  By  the  common 
law,  where  an  estate  is  granted  to  husband  and  wife,  they 
take  by  entireties  and  not  by  moieties.  Neither  could  sell 
without  the  consent  of  the  other,  and  the  survivor  took  the 
whole.  Ketchum  v.  Wahworth,  5  Wis.  95.  This  result  was 
upon  the  ground  that  the  estate  was  created  by  act  of  the 
parties,  and  that  in  such  cases  husband  and  wife  are  but  one 
person  in  law  for  the  purposes  of  the  grant ;  but  where  the 
estate  is  created  by  act  of  law,  as  by  descent,  the  rule  is 
otherwise,  and  they  take  as  tenants  in  common  and  by  moie- 
ties. The  father  and  mother  of  Greorge  W.  Brown  inherited 
his  estate  equally,  by  reason  of  the  relation  of  each  to  him, 
and  not  by  reason  of  their  relation  to  each  other  as  husband 
and  wife.  The  right  of  each  is  separate  and  distinct,  and  is 
in  no  way  dependent  upon  the  right  of  the  other. 

In  Knapp  v.  Windsor^  6  Cush.  157-161,  the  whole  subject 
is  considered,  and  Shaw,  0.  J.,  says :  "  It  appears  to  us  that 
the  analogy  between  the  acquisition  of  property  by  opera- 
tion of  law,  giving  to  each  individual  of  a  class  a  share  duo 
Jure,  and  a  grant  giving  a  certain  amount  of  property  to 
several  persons,  two  of  whom  are  husband  and  wife  [as  in 
that  case],  and  named  and  designated  as  such,  is  very  slight. 
The  former  has  its  operation  from  the  provisions  of  law 
which  are  general  and  unlimited,  and  look  simply  at  the  re- 
lation of  each  to  tjie  intestate,  and  intend  to  give  to  each 
because  so  related;  the  other  takes  its  effect  from  the  pre- 
sumed intent  of  the  grantor  or  devisor,  who  has  the  power 
to  make  such  gift  as  he  pleases."    Thi^  case  is  an  exhaustive 
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and  instructive  consideration  of  the  subject,  and,  we  think, 
fully  sustains  the  conclusions  at  which  we  have  arrived. 

We  have  not  been  referred  to  any  authority,  nor  do  we 
know  of  any,  sustaining  the  position  that,  where  husband  and 
wife  take  by  descent  as  next  of  kin,  they  take  by  entireties 
and  not  by  mojieties,  or  that,  as  between  them,  the  right  of 
survivorship  obtains.  Many  authoritie^were  cited  showing 
that,  as  to  personal  estate  in  such  a  case,  the  father  and  hus- 
band woidd  take  it,  to  the  exclusion  of  the  mother  and  wife; 
but  this  is  because  the  estate  is  personal,  which,  as  soon  as 
it  is  property  of  the  wife,  becomes  the  property  of  the  hus- 
band  by  right  of  marriage.  « It  would  be  idle  to  distribute 
to  her,  when  by  the  very  act  of  distribution  it  would  be- 
come the  property  of  the  husband.  But  it  is  otherwise  in 
the  case  of  real  property.  This  is  not  his,  but  belonirs  to 
her,  and  she  is  a/capable  of  inheriting  it  aJ  her  husW .» 
Reeve,  Descent,  123.  During  coverture  he  is  entitled  to  the 
use  of  her  real  estate  or  the  rents  and  profits  of  it.  Subject  to 
this  right,  she  might  convey  or  devise  it  and  it  would  de- 
scend to  her  heirs. 

We  hold,  therefore,  that  upon  the  death  of  Gteorge  W. 
Brown  his  real  estate  descended  equally  to  his  father  and 
mother,  as  tenants  in  common,  and  that  upon  her  death  her 
moiety  descended  to  her  heirs  at  law.  It  follows,  therefore, 
that  the  nonsuit  was  erroneous. 

By  ike  Cowrt. —  The  judgment  pf  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Wis.] 


JANUARY  TERM,  1895. 


15 


The  State  ex  reL  Ennis  vs.  The  City  of  Janesville  and  othera 


The  Statb  bx  bbl.  Ennis,  Appellant,  vs.  The  City  of  Janbs- 


viLi*E  and  others.  Respondents. 


March  IS —April  S,  1896. 


^ 


iExdse  laws:  Special  election  to  fix  license  fees:  Form  of  ballots:  Notice: 

Certiorari 

1.  The  provision  in  sec.  1548&,  S.  &  B.  Ann.  Stats.,  as  to  the  form  of  bal- 

lots to  be  used  in  special  elections  to  determine  the  amount  to  be 
paid  for  liquor  licenses,  was  not  repealed  or  modified  by  cIl  288| 
Laws  of  1898,  relating  to  general  elections  for  officers. 

2.  Separate  baUots  for  each  of  the  different  sums  which  might  be  fixed, 

and  having  such  sums  printed  thereon  respectively,  following  the 
words  "  To  be  jxaid  for  license,"  were  in  conformity  with  said  sec. 
15485,  which  provides  that  the  ballots  ^  shall  have  written  or  printed 
thereon  the  words  '  To  be  paid  for  license  $- — ,*  and  shaU  have 
written  or  printed  thereon  in  words  or  figures  the  sum  to  be  paid 
for  such  license,  according  to  the  wiU  of  the  person  voting,"  etc. 

U  It  being  provided  that  notice  of  such  special  election  shall  be  given 
in  the  manner  provided  for  giving  notice  of  general  elections,  the 
notice  is  to  be  given  in  the  manner  provided  in  sec&  9-11,  ch.  288, 
Laws  of  1893.  Sees.  26, 27  of  that  act,  providing  for  publication  of 
the  nominations  to  office,  have  no  application. 

4.  Upon  certiorari  to  review  the  proceedings  6f  such  an  election,  no 
irregularity  being  affirmatively  shown,  the  writ  was  properly 
quashed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
<50unty :  John  R.  Bennett,  Circuit  Judge.    Affirmed. 

Certiora/ri  to  the  city  of  Ja/nesviUe^  its  mayor  and  com- 
mon coimcil,  to  review  the  proceedings  of  a  special  election 
at  which  the  electors  determined  the  amount  to  be  paid  in 
the  city  of  JianesviUe  for  a  license  to  sell  intoxicating  Uquors 
to  be  drunk  on  the  premises.  The  relation  questions  the 
validity  of  the  election  on  two  grounds :  (1)  That  the  elec- 
tion was  not  notified  according  to  law ;  and  (2)  that  the  bal- 
lots provided  and  voted  were  not  lawful  ballots.  It  is  alleged 
that  the  notice  of  the  election  was  published  in  only  two  of 
the  three  daily  papers  published  in  Janesville^  whereas  it  is 
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claimed' the  law  requires  it  to  be  published  in  all  the  daily 
papers  published  in  the  city;  and  that  the  ballots  provided 
and  used  were  separate  ballots,  each  having  printed  upon  it 
the  figures  designating  the  sum  to  be  paid  for  the  license,, 
as  on  some  were  the  figures  $200,  on  others  $350,  and  on 
still  others  $500,  whereas  it  is  claimed  all  these  figures  should 
should  have  been  upon  one  baUot.  The  largest  number  of 
ballots  was  in  favor  of  the  highest  figure. 

The  respondents  demurred  to  the  relation.  There  was 
judgment  sustaining  the  demurrer  and  quashing  the  writ, 
from  which  the  relator  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J,  L.  Mahaney  and  Edward  M,  Hyzer^  and  for  the  respond- 
ents on  that  of  R,  McElroy. 

Counsel  for  the  appellant  contended,  inter  alia^  that 
neither  the  form  of  ballot  prescribed  by  sec.  1548^,  S.  &  B. 
Ann.  Stats.  ("To  be  paid  for  license,  $ "),  nor  the  in- 
dorsed ballot  of  the  Australian  system,  with  the  different 
sums  printed  upon  one  baUot,  was  used,  but  a  combination 
of  the  two.  Separate  ballots  were  printed  for  each  amount 
to  be  voted  for,  and  upon  the  backs  thereof  were  printed 
blanks  for  the  indorsement  of  the  ballot  clerks;  and  they 
were  given  out  by  the  city  to  the  ballot  clerks  at  each  poll- 
ing place.  When  a  voter  came  to  the  poUs  he  was  either 
asked  by  the  ballot  clerk  what  ticket  he  wanted,  or  ho  was 
given  the  entire  set  of  three  and  required  by  the  clerk  to 
return  the  two  not  used.  The  result  was  not  only  conf usion^ 
but  an  absolute  destruction  and  prevention  of  the  secrecy  of 
the  ballot.  Either  the  voter  was  compelled  to  announce  his 
intention  in  order  to  get  a  ticket,  or  he  was  given  three  and 
required  to  return  the  two  not  used,  thus  declaring  with 
equal  distinctness  what  ticket  he  had  voted.  If  the  election 
is  so  conducted  that  the  secrecy  of  the  ballot  is  prevented^ 
it  is  unlawful  and  the  election  void.  State  ex  rd.  Brieeen  v^ 
Ba/rden,  77  Wis.  601. 


Wis.]  JANUARY  TERM,  1895.  15D 


The  State  ex  reL  Ennis  vs.  The  City  of  Janesville  and  others. 

Newman,  J.  Th4  special  election  is  to  be  held  valid  in 
this  action  if  it  does  not  affirmatively  appear  that  it  was 
not  notified  as  provided  by  sec.  3,  ch.  296,  Laws  of  1885 
(sec.  15485,  S.  &  B.  Ann.  Stats.),  or  if  it  does  not  affirma- 
tively appear  that  the  ballots  used  were  not  such  as  are  di- 
rected by  that  section.  This  is  not  a  law  relating  to  general 
elections,  and  elections  under  it  are  not  governed  by  laws 
relating  to  general  elections,  any  further  than  is  provided 
by  that  statute  itself.  Elections  under  it  are  to  be  governed 
by  its  own  special  provisions.  If  such  special  provisions  are 
complied  with,  the  election  is  valid.  That  the  form  of  bal- 
lots used  was  strictly  in  conformity  to  the  form  directed  by 
the  statute  is  clear.  It  also  seems  clear  that  it  was  not  in- 
tended to  repeal  or  modify  this  provision  by  ch.  288,  Laws 
of  1893.  That  chapter  provides  industriously  how  persons 
may  be  elected  to  offices,  and  how  elections  for  that  purpose 
shall  be  notified,  held,  conducted,  and  the  form  of  ballots 
which  must  be  used,  but  its  provisions  are  entirely  silent  as 
to  the  form  of  ballot  to  be  used  in  an  election  upon  any 
other  matter.  The  law  under  which  the  election  in  ques- 
tion was  held  is  in  no  respect  inconsistent  with  its  provisions ; 
nor  is  it  named  among  the  acts  expressly  repealed  by  sec. 
127. 

Sec.  3,  ch.  296,  Laws  of  1885,  makes  it  the  duty  of  the  city 
clerk,  whenever  a  request  is  made  to  him  in  writing,  signed 
by  at  least  twelve  qualified  voters  of  the  city,  asking  for  a 
special  election  to  be  held  for  the  purpose  of  determining 
the  amount  to  be  paid  for  a  license  to  sell  intoxicating  liq- 
uors to  be  drunk  on  the  premises,  "  to  forthwith  give  notice 
of  a  special  election  for  that  purpose,  in  the  manner  pro- 
vided for  giving  notice  of  general  elections."  How  notice 
of  general  elections  is  to  be  given  is  provided  by  ch.  288, 
Laws  of  1893.  It  is  the  latest  revision  of  the  laws  relating 
to  general  elections.  It  makes  provision,  in  detail,  of  the 
"  manner  "  in  which  notice  shall  be  given.    It  may  fairly  be 
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assumed  that  it  comprises  all  the  laws  now  in  force  relating 
to  the  subject.  State  v.  CamjpbeU^  44  Wis.  529,  and  cases 
cited.  Sees.  9, 10,  and  11  provide  in  detail  how  and  what 
notice  shall  be  given.  The  county  clerk  mast  publish  in 
one  newspaper  within  the  county,  and  transmit  copies  to 
the  officers  named.  The  officers  to  whom  copies  are  trans- 
mitted must  post  copies  within  their  territory.  Nothing  is 
said  about  publishing  in  a  newspaper  within  a  city.  It  will 
readily  be  seen  that  sees.  26  and  27  relate  to  a  different  mat- 
ter. They  require  the  publication  by  the  county  clerk  of 
^^  the  nominations  to  office  certified  to  him  under  the  pro- 
visions of  this  act."  And  in  the  provision  in  sec.  26  relating 
to  municipal  elections  it  is  "  such  publication  "  as  is  before 
mentioned  in  the  same  section,  that  is,  the  "nominations 
certified,"  which  is  to  be  made  "  in  all  the  newspapers  pub- 
lished in  the  city."  It  is  abundantly  obvious  that  those 
provisions  can  have  no  application  to  an  election  under  ch. 
596,  Laws  of  1885. 

It  does  not  appear  whether  the  notice  required  by  law 
was  in  fact  given.  Doubtless  the  presumption  is,  in  the  ab- 
sence of  proof  in  the  record  to  the  contrary,  that  the  re- 
quired notice  was  given  and  that  the  election  was  regular 
and  valid.  State  ex  rel.  Manitowoc  v.  County  Glerk^  59  Wis. 
15.  Where  irregularity  does  not  affirmatively  appear,  it  is 
proper  to  quash  the  writ.  Hauler  v,  State^  33  Wis.  678 ; 
Staie  ex  rd.  Cameron  v.  Hoberte^  87  Wis.  292. 

JBy  the  CowrL — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Thb  State  vs.  Hickok. 

March  Uf— April  S,  1896. 

(1)  Excise  laws:  Unlicensed  sale  of  liquor:  Complaint:  Certainty:  Place 
of  sale.    (2)  Report  to  supreme  court:  Question  which  did  not  arise. 

1.  A  complaint  for  selling  liquor  without  a  license,  charg^g  such  a 

sale  in  a  certain  county  and  on  a  certain  day,  states  the  offense 
with  sufficient  certainty,  although  no  town,  city,  or  village  is 
named  in  which  the  sale  is  aUeged  to  have  been  made. 

2.  A  question  which  does  not  appear  to  have  arisen  in  the  case  cannot 

be  reported  to  the  supreme  court  under  sec.  4721,  R.  S. 

Reported  from  the  circuit  court  for  Grant  county :  Geo. 
Clementson,  Circuit  Judge. 

On  September  26,  1893,  a  complaint  in  writing  was  made 
to  T.  F.  Baldwin,  a  justice  of  the  peace  residing  and  having 
his  office  in  Lancaster,  Grant  county,  Wisconsin,  and  sworn 
to  before  said  justice  of  the  peace,  of  which  the  following  is 
a  copy: 

"complaint  fob  criminal  warrant. 

^^  State  of  Wisconsin-y  Grant  County ,  City  of  Lancaster — ss.: 
James  Ballantine,  A.  C.  Tubbs,  and  Grant  Ballantine,  of 
lawful  age,  being  severally  duly  sworn,  on  his  oath,  each 
for  himself  makes  complaint  and  says  that  he  has  good  rea- 
son to  believe  that  George  Hickok  did  on  the  9th  day  of  Sep- 
tember, A.  D.  1893,  at  said  county,  unlawfully  vend,  sell, 
deal,  and  traffic  in,  and,  for  the  purpose  of  evading  the  laws 
of  this  state,  give  away,  certain  spirituous,  malt,  ardent,  and 
intoxicating  Uquors  and  drinks,  without  first  having  ob- 
tained a  license  therefor  according  to  the  laws  of  this  state, 
contrary  to  the  form,  force,  and  effect  of  section  1550  of  the 
Revised  Statutes  of  the  state  of  Wisconsin,  as  amended  by 
section  1  of  chapter  322  of  the  laws  of  said  state  passed  in 
the  year  1882,  and  section  4  of  chapter  296  of  the  laws  of 

said  state  passed  in  the  year  1885,  and  against  the  peace  and 
Vol*  90— 11 
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dignity  of  the  state  of  Wisconsin, —  and  prayed  that  the  said 
George  Ilickok  may  be  arrested  and  dealt  with  according  to 
law.  James  Ballantine, 

"Grant  Ballantine, 

"A.    C.    TUBBS. 

"  Subscribed  and  sworn  to  before  me  this  26th  day  of 
September,  A.  D.  1893.  T.  F.  Baldwin, 

"  Justice  of  the  Peace." 

Thereupon  a  warrant  of  arrest  was  issued  by  said  justice 
under  said  complaint,  describing  the  offense  in  the  exact 
language  of  the  complaint.  The  defendant  was  thereupon 
arrested  upon  said  warrant  and  brought  before  said  justice. 
After  pleading  not  guilty,  he  was  tried  and  convicted,  and 
thereupon  appealed  to  the  circuit  court  for  Grant  county. 

Before  the  trial  was  entered  upon  in  the  circuit  court  the 
defendant  moved  to  dismiss  the  action  and  discharge  the 
defendant,  for  the  reason  that  the  complaint  failed  to  state 
any  town,  city,  or  village  in  which  the  alleged  offense  was 
committed.  Said  motion  was  overruled  by  the  circuit  court, 
and  the  defendant,  March  6, 1894,  put  in  a  verified  special 
plea  to  the  same  effect,  and  also  that  he  held  a  license  from 
the  town  of  Wyalusing  to  sell  intoxicating  liquors  in  the  vil- 
lage of  Bagley  therein. 

The  state  thereupon  demurred  to  said  special  plea,  and 
said  demurrer  was  sustained  by  the  circuit  court.  A  jury 
was  waived  and  the  case  was  tried  by  the  court,  and,  the  de- 
fendant having  been  found  guilty,  before  sentence,  by  con- 
sent of  the  defendant,  the  cause  was  certified  to  this  court 
on  the  following  questions,  to  wit: 

"  First.  Does  a  complaint  charging  a  sale  of  intoxicating 
liquors  in  Grant  county,  Wisconsin,  on  September  9,  1893, 
without  a  license  (without  naming  any  town,  city,  or  village 
therein),  state  an  offense  with  sufficient  certainty  d,nd  pre- 
cision to  apprise  the  defendant  of  the  offense  for  which  he 
is  to  be  tried  % 
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"  Second.  Can  the  court  pronounce  sentence  on  a  judg- 
ment of  conviction  on  this  complaint? 

"  Third.  Does  the  adoption  of  prohibition  in  a  town,  city, 
or  village,  under  the  provisions  of  ch.  521,  Laws  of  1889 
(Local  Option  Law),  suspend,  repeal,  or  abrogate  the  pro- 
visions of  the  general  law  regulating  the  license  and  sale  of 
intoxicating  liquors  within  said  district?  Can  a  prosecution 
be  maintained  under  either  law  ? " 

For  the  plaintiff  there  was  a  brief  signed  by  the  Attorney 
General^  Z.  K,  Luse^  Assistant  Attorney  General,  and  Rich- 
TYhond  &  Smithy  of  counsel,  and  oral  argument  by  J,  B. 
Smith,  To  the  point  that  the  complaint  does  not  fail  to 
charge  an  offense  because  the  name  of  the  town,  city,  or 
village  where  the  sale  of  liquor  was  made  is  not  named, 
they  cited  Boldt  v,  State^  72  Wis.  7 ;  Hall  v.  People^  43  Mich. 
417;  R.  S.  sees.  4658,  4659,  4669;  Hintz  v.  Stats,  58  Wis. 
493 ;  State  v,  Gummer,  22  id.  441,  442 ;  State  v.  Bielby,  21 
id.  204,  206 ;  1  Bishop,  Crim.  Proc.  §§  49,  364, 367,  370,  371 ; 
Heikes  v.  Comm,  26  Pa.  St.  519 ;  Carlisle  v.  State,  32  Ind.  55 ; 
Comm,  V,  Tolliver,  8  Gray,  386 ;  State  v.  Smith,  5  Har.  (Del.), 
490;  State  v.  Shaw,  35  Iowa,  575,  578;  Jeiiks  v.  Stats,  17 
Wis.  665. 

Joseph  Cleary,  for  the  defendant,  contended,  vnter  alia, 
that  an  offense  must  be  stated  with  sufficient  certainty  to 
enable  the  defendant  to  know  for  what  particular  oflFense  he 
is  to  be  tried,  and  as  a  bar  to  further  prosecutions.  State  ex 
rd.  StiUivan  v.  Tom^h,  80  Wis.  198 ;  State  v.  Burchard,  57 
N.  W.  Rep.  491 ;  Black,  Intox.  Liq.  §  461 ;  Arrington  v. 
Comm.  87  Va.  96;  U.  S.  v.  Mills,  7  Pet.  138;  U.  S.  v.  Sim- 
mons, 96  U.  S.  360 ;  Archbold,  Crim.  PI.  (13th  ed.),  41.  The 
second  question  should  be  answered  in  the  negative.  Under 
sec.  1563,  R.  S.,  the  place  where  liquors  are  sold  in  violation 
of  law  is  a  public  nuisance  and,  on  conviction  of  the  keeper 
thereof,  must  be  shut  up  and  abated.  Kansas  under  a  sim- 
ilar statute  so  holds.    Hagan  v.  State,  4  Kan.  89;  State  v. 
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Stems,  38  id.  164.    An  order  abating  the  nuisance  must 
be  a  part  of  the  judgment.    State  v,  Wacher,  71  Wis.  672. 

Cassodat,  J.  The  defendant  was  convicted  of  having  sold 
intoxicating  liquors  without  a  license,  in  violation  of  S.  & 
B.  Ann.  Stats,  sec.  1560.  No  question  is  made  but  that  the 
justice  of  the  peace  residing  in  Lancaster  had  power  and  ju- 
risdiction to  hear,  try,  and  determine  the  offense  charged 
if  it  arose  anywhere  in  Grant  county*  R.  S.  sec.  4739;  State 
ex  rel.  Dvmai  ^  BUder,  ante,  p.  10.  The  complaint  does 
charge  that  the  offense  was  committed  in  Grant  county. 

It  is  contended,  however,  that  the  complaint  is  fatally 
defective  because  it  fails  to  allege  in  what  particular  town, 
village,  or  city  in  that  county  the  offense  was  committed. 
The  judge  of  the  circuit  court,  deeming  the  question  "  so 
important  or  so  doubtful  as  to  require  the  decision  of"  this 
court,  has  certified  the  question  for  adjudication  under  the 
statute  (R.  S.  sec.  4721).  The  complaint  contains  everything 
which  the  excise  law  requires  such  a  complaint  to  contain. 
S.  &  B.  Ann.  Stats,  sec.  1551.  It  also  contains  everything 
required  in  the  prescribed  form  for  criminal  complaints  in 
justices'  courts.  R.  S.  sees.  4740,  4741.  These  sections  re- 
quire the  complaint  to  be  made,  and  the  warrant  to  issue 
thereon,  whenever  it  is  made  to  appear  to  the  justice,  in 
the  manner  prescribed,  that  such  an  offense  as  the  justice 
has  jurisdiction  of  has  been  conmiitted  within  the  county. 
The  complaint  seems  to  contain  everything  required  by  the 
statutes  for  an  information.  R.  S.  sees.  4657-4659.  The 
most  important  requirements  are  that  it  shaU  appear  from 
the  complaint  or  information  that  the  offense  was  com- 
mitted within  the  jurisdiction  of  the  court,  and  that  the 
offense  charged  is  Bet  forth  with  such  a  degree  of  certainty 
that  the  court  may  pronounce  judgment,  upon  a  conviction, 
according  to  the  right  of  the  case.  Ihid,  The  offense  hav- 
ing been  created  by  statute,  it  would  seem  to  be  sufficient 


Wis.]  J^inJARY  TERM,  1895.  166 

The  State  tb.  Hiokok. 

for  the  complaint  to  describe  it  substantially  in  the  words 
of  the  statute.  E.  S.  sec.  4669 ;  Hinia  v.  StaUy  68  Wis.  493. 
The  count  of  the  information  held  good  in  that  case  was 
just  as  objectionable,  as  to  the  question  here  considered,  as 
the  complaint  in  the  case  at  bar.  See  State  v.  Boncher^  59 
Wis.  477;  Si/res  v.  State,  73  Wis.  255;  State  v.  S.  A.  Z.  77 
Wis.  467.  In  Boldt  v.  State,  72  Wis.  7,  the  complaint  was 
substantially  the  same  as  the  complaint  in  the  case  at  bar, 
and  for  the  same  offense,  and  it  was  expressly  held  to  be 
sufficient.  True,  the  prosecution  on  the  trial  was  bound  to 
prove  the  sale  of  liquor,  and  such  proof  undoubtedly  revealed 
the  location  and  town  where  the  sale  was  mada  And  so 
the  prosecution  was  bound  to  show,  at  least  by  presumptive 
evidence,  that  the  defendant  had  made  such  sale  in  such 
town  without  a  license.  HepUr  v.  State,  58  Wis.  46.  Never- 
theless, it  was  a  mere  matter  of  evidence,  and  the  proof  of 
a  negative  at  that.  If  the  defendant  had  a  license  to  sell  at 
the  place  so  revealed  by  the  evidence,  then  he  had  in  his 
possession  conclusive  evidence  of  such  license,  and  that  was 
available  as  a  perfect  defense.  Since  the  only  defense  avail- 
able, in  case  he  had  made  such  sale,  was  the  license  in  his 
own  possession,  there  would  seem  to  be  no  danger  of  the 
defendant's  being  misled,  to  his  injury,  by  the  failure  of  the 
complaint  to  specifically  name  the  place  in  which  the  sale 
took  place. 

For  the  reasons  given  the  first  and  second  questions  cer- 
tified are,  respectively,  answered  in  the  affirmative. 

It  does  not  appear  from  the  record  in  what  particular 
place,  nor  in  what  particular  town,  in  Grant  county,  the 
proof  shows  that  the  offense  was  committed  for  which  the 
defendant  was  convicted.  It  is  aUeged  in  his  special  plea 
that  he  had  a  license  to  sell  at  a  particular  place  in  the  vil- 
lage of  Bagley,  in  the  town  of  Wyalusing,  and  so  we  assume 
the  sale  was  not  made  at  that  particular  place.  The  special 
plea  also  alleges  that  at  the  time  in  question  the  sale  of  in- 
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toxicating  liquors  had  been  prohibited  in  the  several  towns 
of  Patch  Grove,  Bloomington  and  Montf  ord,  in  Grant  county, 
under  the  provisions  of  Laws  of  1889,  ch.  521  (S.  &  B.  Ann. 
Stats,  sees.  1565a-1565/*).  But  it  is  not  alleged  on  the  part 
of  the  state  nor  on  the  part  of  the  defendant,  nor  does  it 
appear  anywhere  in  the  record,  that  the  sale  for  which  the 
defendant  was  convicted  took  place  in  either  of  those  towns 
in  which  such  sale  was  so  prohibited.  This  being  so,  the 
third  question  certified  by  the  trial  judge  propounds  a  ques- 
tion of  law  which  does  not  appear  to  have  arisen  in  this 
case,  and  hence  is  not  properly  a  question  to  be  so  certified, 
under  the  statute.  R.  S.  sec.  4721.  Under  that  section,  wo 
are  only  to  determine  questions  which  have  actually  arisen 
in  the  trial  of  a  cause,  and  not  abstract  questions  which  may 
possibly  arise  in  the  future. 

For  the  reasons  given,  we  decline  to  answer  the  third 
question  certified. 

By  theOovH. — Ordered  accordingly. 


In  re  Koetting. 

March  IS — April  S,  1896. 

Banks  and  bahkifng:  Redeimng  deposits  when  insolvent:  Punishment: 
Amendment  to  ba7iking  law:  SvbmissUm  to  people:  Construction  of 
statute. 

1.  The  general  banking  act  (ch.  479,  Laws  of  1852:  sec.  2024,  a  &  B. 

Ann.  Stats.)  cannot  be  materiaUj  amended,  except  by  a  law  sub- 
mitted to  and  approved  by  the  people. 

2.  Banks  organized  under  the  general  banking  act  are  subject  to  the 

general  statutes  and  rules  of  law  which  apply  to  them  alike  with 
other  corporations  and  persons,  provided  there  be  no  impairment 
of  the  powers  and  privileges  given  them  by  said  act. 
8.  Sec.  4541,  B.  8.  (providing  that  any  officer  or  agent  of  any  bank  or 
of  any  person  or  corporation  engaged  in  banking,  etc,  or  any  per- 


Wis.]  JANUARY  TERM,  1895.  ;L61 

In  re  Koetting. 

son  engaged  in  such  business,  who  shall  receive  on  deposit  any 
money,  etc.,  when  he  knows  or  has  good  reason  to  know  that  such 
bank,  or  corporation,  or  person  is  unsafe  or  insolvent,  shall  be 
punished  by  imprisonment,  etc.),  is  not  an  amendment  to  the  bank- 
ing act,  but  is  a  general  law,  applicable  alike  to  banks  and  to  nat- 
ural persons,  and  does  not  impair  or  affect  any  banking  power  or 
privilege  conferred  by  said  act.  Its  submission  to  and  approval 
by  the  people  was,  therefore,  not  necessary. 
4.  The  addition  of  the  word  "unsafe"  to  the  previous  law  (ch.  213, 
Laws  of  1876),  so  that  in  sec.  4M1,  R  S.,  the  words  defining  the 
condition  of  the  bank  are  "unsafe  or  insolvent,"  instead  of  merely 
"  insolvent."  was  not  a  substantial  cliange,  the  words  being  used 
interchangeably  and  as  the  legal  equivalents  of  each  other. 

Habeas  Corpus.  The  sheriff  of  Milwaukee  county,  to 
whom  the  writ  was  directed,  made  return  thereto,  and  the 
petitioner  demurred  to  such  return.  Demurrer  oven^uled 
and  petitioner  remanded. 

For  the  petitioner  there  was  a  brief  by  W.  C,  Willinmsy 
and  oral  argument  by  3fr.  Willinms^  Mr,  T,  W,  Sj>ence^  and 
Mr.  P.  G,  Lewis, 

For  the  respondent  there  was  a  brief  by  the  Attorney 
General^  and  Z.  K.  Luse^  Assistant  Attorney  General,  and 
a  separate  brief  by  A,  C.  Brazee^  district  attorney,  and 
A.  W.  Bell^  assistant  district  attorney ;  and  the  cause  was 
argued  orally  by  the  Attorney  General^  Mr,  Luse^  and  Mr, 
BeU, 

WmsLow,  J.  John  B.  Koetting  was  on  the  21st  day  of 
July,  1893,  the  cashier  and  part  owner  of  the  South  Side 
Savings  Bank,  a  state  banking  corporation  then  doing  a 
banking  business  in  Milwaukee.  He  is  held  in  custody  by 
the  sheriff  of  Milwaukee  county  upon  an  information  charg- 
ing him  with  having  on  said  last-named  day  received  for 
deposit  in  said  bank  a  certain  sum  of  money,  the  said  bank 
then  being  unsafe  and  insolvent,  and  he  then  knowing  and 
having  good  reason  to  know  that  such  bank  was  unsafe  and 
insolvent,  contrary  to  the  provisions  of  sec.  4541,  R.  S. 
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Upon  his  application  a  writ  of  habeas  corpus  was  issued  out 
of  this  court,  and  the  sheriflf  having  made  return  showing 
that  the  detention  of  the  petitioner  was  by  virtue  of  a  pros- 
ecution under  R.  S.  sec.  4541,  as  before  stated,  the  petitioner 
demurred  to  the  return  as  insufficient  in  law  to  justify  any 
imprisonment ;  claiming  that  said  section  is  in  legal  effect 
an  amendment  to  the  banking  law  of  the  state,  and  hence 
is  void  because  it  has  never  been  submitted  to  a  vote  of  the 
people.  This  is  the  vital  question  which  is  presented  for 
decision  in  this  case,  and  to  this  we  address  ourselves. 

The  constitution  of  the  state  reserves  to  the  people  the 
power  to  grant  bank  charters  or  enact  a  general  banking 
law.  Sees.  4  and  5  of  art.  XI  of  the  constitution  are  as  fol- 
lows: 

"Section  4.  The  legislature  shall  not  have  power  to 
create,  authorize  or  incorporate,  by  any  general  or  special 
law,  any  bank  or  banking  power  or  privilege,  or  any  institu- 
tion or  corporation  having  any  banking  power  or  privilege 
whatever,  except  as  provided  in  this  article. 

"  Section  5.  The  legislature  may  submit  to  the  voters,  at 
any  general  election,  the  question  of  'bank,'  or  'no  bank,' 
and  if  at  any  such  election  a  number  of  votes  equal  to  a  ma- 
jority of  all  the  votes  cast  at  such  election  on  that  subject 
shall  be  in  favor  of  banks,  then  the  legislature  shall  have 
power  to  grant  bank  charters,  or  to  pass  a  general  banking 
law,  with  such  restrictions  and  under  such  regulations  as 
they  may  deem  expedient  and  proper  for  the  security  of  the 
bill  holders.  Provided,  that  no  such  grant  or  law  shall  have 
any  force  or  effect  until  the  same  shall  have  been  submitted 
to  a  vote  of  the  electors  of  the  state,  at  some  general  elec- 
tion, and  been  approved  by  a  majority  of  the  votes  cast  on 
that  subject  at  such  election." 

Pursuant  to  the  provisions  of  ch.  143,  Laws  of  1851,  the 
question  of  bank  or  no  bank  was  submitted  to  the  people  at 
the  general  election  in  that  year,  and  decided  in  the  affirma- 
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tive ;  and  at  the  following  session  of  the  legislature  a  gen- 
eral banking  law  was  passed,  being  oh.  479,  Laws  of  1852, 
which  act  was  ratified  by  the  people  at  the  general  election 
following,  and  thus  bScame  a  valid  law.  This  act  provided 
for  the  election  of  a  bank  comptroller,  and  prescribed  his 
duties,  and  authorized  the  formation  of  associations  "  to  es- 
tablish offices  of  discount,  deposits  and  circulation,"  and  to 
become  incorporated  upon  certain  terms  and  conditions. 
This  law  will  be  found  incorporated  in  the  Eevised  Statutes 
of  1878,  save  so  far  as  it  has  since  been  changed.  S.  &  B. 
Ann.  Stats,  sec.  2024.  This  act  contained  no  penalties  or 
punishments  for  fraudulent  banking,  save  a  penalty  for  put- 
ting in  circulation  unauthorized  notes  or  bills.  Sec.  48  of 
the  act  provided  that  no  amendment  thereto  should  take  ef- 
fect until  submitted  to  a  vote  of  the  people  and  approved  by 
a  majority  of  the  votes  cast  on  that  subject. 

This  court  has  had  occasion  in  a  number  of  cases  to  pass 
upon  questions  arising  under  this  act  and  its  amendments. 
State  ex  rel.  Reedsburg  Bcmk  v,  Hastings ^  12  Wis.  47;  Va^ 
Steenwyck  v,  Sackett^  17  Wis.  645 ;  Brower  v.  Ilaight^  18  Wis. 
102;  liuskv.  Van  Norstrand^  21  Wis.  161;  Rock  River  Bank 
V.  Sherwood,  10  Wis.  230 ;  Porter  v.  State,  46  Wis.  375.  The 
result  of  these  decisions,  so  far  as  necessary  to  the  present 
discussion,  seems  to  be  the  establishment  of  twageneral  prop- 
ositions, which  may  be  briefly  stated  as  follows:  First,  the 
general  banking  act  cannot  be  materially  amended  except  by 
•  a  law  submitted  to  and  approved  by  the  people ;  second,  banks 
organized  under  that  law  are  subject  to  general  statutes  and 
rules  of  law  which  apply  to  them  alike  with  other  corpora- 
tions and  persons,  provided  there  be  no  impairment  of  the 
powers  and  privileges  given  them  by  the  banking  law. 

This  was  the  condition  of  the  law  when  ch.  213,  Laws  of 
1876,  entitled  "  An  act  to  prevent  fraudulent  banking,"  was 
passed  by  the  legislature.  This  act  provides,  in  substance, 
that  no  banking  firm  or  corporation,  or  person  engaged  in 
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the  banking  business,  should  receive  deposits  when  insolv- 
ent, and,  if  such  deposits  were  received,  the  person  or  officer 
so  receiving  such  deposit,  knowing  of  such  insolvency,  should 
be  punished  by  imprisonment  in  the  State  prison  not  exceed- 
ing ten  years,  or  in  the  county  jail  not  exceeding  one  year, 
or  by  fine  not  exceeding  $10,000,  or  by  both  fine  and  im- 
prisonment. By  the  revision  of  the  statutes  in  1878  the 
fonn  of  this  law  was  changed,  and  it  appears  in  its  amended 
form  as  sec.  4541,  R.  S.  1878,  and  h  as  follows:  "Any  offi- 
cer, director,  stockholder,  cashier,  teller,  manager,  messen- 
ger, clerk  or  agent  of  any  bank,  banking,  exchange,  broker- 
age, or  deposit  company,  corporation  or  institution,  or  of 
any  person,  company  or  corporation  engaged  in  whole  or  in 
part,  in  banking,  brokerage,  exchange,  or  deposit  business, 
in  any  way,  or  any  person  engaged  in  such  business  in  whole 
or  in  part,  who  shall  accept  or  receive  on  deposit,  or  for  safe 
keeping,  or  to  loan  from  any  person  any  money,  or  any  bills, 
notes,  or  other  paper  circulating  as  money,  or  any  notes, 
(irafts,  bills  of  exchange,  bank  checks  or  other  commercial 
paper  for  safe  keeping  or  for  collection,  when  he  knows,  or 
has  good  reason  to  know,  that  such  bank,  company  or  cor- 
poration, or  that  such  person  is  unsafe  or  insolvent,  shall  be 
punished  by  imprisonment  in  the  state  prison  not  more  than 
ten  years  nor  less  than  one  year,  or  by  fine  not  exceeding 
ten  thousand  dollars."  Neither  ch.  213,  Laws  of  1876,  nor 
sec.  4541,  was  ever  submitted  to,  or  approved  by  a  vote  of, 
the  people. 

It  has  been  decided  by  this  court  that  this  law  is  a  valid 
law,  and  applies  to  a  private  banker  who  receives  money  for 
deposit,  but  the  question  here  argued  was  not  suggested  or 
considered  in  that  case.     Baker  v.  State^  54  Wis.  368. 

It  will  be  readily  noticed  that  the  wording  of  the  act  of 
1876  was  somewhat  altered  in  the  revision,  but  it  is  clear 
that  the  revisers  did  not  contemplate  that  any  material 
change  had  been  made  in  the  law.    This  appears  from  the 
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fact  that  they  placed  at  the  foot  of  the  new  section  the 
words,  "  Sec.  1,  ch.  213,  1876,"  clearly  indicating  that  there 
was  supposed  to  be  no  change  in  substance.  Nor  do  we 
think  there  was  any  such  change.  It  is  true,  the  word  "  un- 
safe "  has  been  added,  so  that  the  words  which  define  the 
condition  of  the  bank  are  the  words  "  unsafe  or  insolvent," 
instead  of  the  single  word  "  insolvent."  We  do  not  regard 
this,  however,  as  a  material  change  in  meaning.  The  words 
are  evidently  used  interchangeably  and  as  the  legal  equiva- 
lents of  each  other.  In  fact,  a  solvent  bank  cannot  be  an 
unsafe  bank.  If  it  be  solvent  it  is,  in  legal  effect,  safe.  In 
case  of  a  prosecution  under  the  present  section,  it  seems  per- 
fectly clear  that,  if  a  defendant  were  able  to  show  that  the 
bank  was  solvent  at  the  time  of  the  deposit,  he  would  thereby 
establish  a  perfect  defense,  because,  if  solvent,  it  was  legally 
safe,  and  it  could  not  be  said  that  an  oflScer  receiving  a  de- 
posit in  a  solvent  bank  either  knew  or  had  good  reason  to 
believe  a  fact  which  did  not  exist.  If  the  fact  of  solvency 
is  a  perfect  defense,  then  the  fact  of  insolvency  is  an  essen- 
tial and  indispensable  element  of  the  oflfense ;  and  it  results 
necessarily  that  the  offense  consists  in  receiving  deposits  in 
a  bank  in  fact  insolvent,  and  which  the  person  receiving  the 
deposit  knew,  or  had  good  reason  to  know,  was  insolvent. 

This  being  the  offense  created  by  the  statute,  the  question 
simply  is  whether  the  statute  materially  amends  the  general 
banking  law  or  takes  from  banks  any  rights  or  privileges 
which  the  banking  law  conferred  upon  them.  Stated  in  an- 
other way,  the  question  is  whether  the  banking  law  author- 
ized banking  by  an  insolvent  bank.  Did  the  people  so 
carefully  reserve  to  themselves  the  right  to  establish  banks, 
only  to  enact  a  law  authorizing  insolvent  banks  to  proy  upon 
them?  This  is  the  ultimate  question.  Certainly,  there  is 
nothing  in  the  banking  law  which  authorizes  the  idea  that 
such  a  right  is  expressly  or  impliedly  conferred.  Further- 
more, there  were  in  existence,  at  the  time  of  the  enactment 
of  the  banking  law,  plain  and  clear  provisions  for  the  sum- 
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mary  winding  up  of  the  business  of  any  banking  or  insur- 
ance corporation  as  soon  as  it  becomes  insolvent,  either  upon 
application  of  the  attorney  general  or  of  any  creditor  or 
stockholder.  R.  S.  1849,  ch.  114,  sees.  9-12  et  aeq.;  R.  S. 
1878,  sees.  3218  et  aeq.  These  provisions  contemplate  and 
require  the  forfeiture  of  the  charter  and  immediate  suspen- 
sion of  all  business  by  the  corporation  as  soon  as  application 
can  be  made  to  the  proper  court  and  the  insolvency  proven. 
No  question  has  ever  been  raised  as  to  the  validity  of  these 
provisions,  nor  is  it  perceived  how  any  such  question  could 
be  raised.  They  have  been  acted  upon  and  enforced  in  nu- 
merous cases  in  this  court,  which  it  is  unnecessary  to  cite. 

The  fact  is,  then,  that  the  banking  law  did  not  either  ex- 
pressly or  impliedly  authorize  the  receiving  of  deposits  by 
an  insolvent  bank,  and  the  general  laws  which  were  in  ex- 
istence at  the  time  of  the  enactment  of  the  banking  law,  and 
ever  since  that  time,  provide  for  the  immediate  closing  up 
of  an  insolvent  bank  as  soon  as  the  fact  is  known.  Clearly, 
it  must  result  that  an  insolvent  bank  has  no  franchise  to  do 
business.  If  it  has  no  such  franchise  or  privilege,  then  it  is 
deprived  of  no  right  or  privilege  by  the  passage  of  a  law 
punishing  an  officer  thereof  for  receiving  a  deposit  when  it 
is  insolvent  to  his  knowledge.  This  law  deprives  the  bank 
of  nothing  which  it  had  before,  and  affects  no  right  guaran- 
tied to  it  by  the  general  banking  law.  It  is  not,  therefore, 
an  amendment  to  the  banking  law,  but  a  general  law,  apply- 
ing alike  to  banks  and  to  natural  persons,  which,  affects  no 
banking  right  or  privilege,  but  simply  punishes  an  act  fraud- 
ulent in  its  nature,  for  which  the  banking  law  provided  no 
punishment.  Such  a  law  is  clearly  within  the  power  of  the 
legislature  to  enact.     Brower  v.  Ilaight^  18  Wis.  102. 

Our  conclusion  is  that  the  demurrer  to  the  return  must  be 
overruled. 

By  the  Court — The  demurrer  to  the  sheriff's  return  is 
overruled,  and  the  said  John  B.  £oetting  is  remanded  to  the 
custody  of  the  sheriff  of  Milwaukee  county. 
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McMillan  and  another,  Appellants,  vs.  Fox  and  another,    ^^Jg 

Respondents. 

March  S-^AprU  23, 1895. 

Contracts:  Sale  of  chattels:  Partial  destruction:  Full  performance  ex- 
cused: Damages  for  nondelivery:  Waiver:  EescissiorL 

h  Plaintiffs  contracted  to  sell  to  defendants  oertain  specified  piles  of 
lumber,  varying  in  actual  value  from  $8  to  $20  per  M.,  at  the  uni- 
form  price  of  $11  per  M.,  title  to  vest  in  defendants  upon  delivery 
on  the  cars,  and  payments  to  be  made  within  a  certain  time  after 
each  shipment.  After  some  of  the  lumber  had  been  delivered,  a 
part  of  the  remainder,  worth  $20  per  M.,  was  destroyed  by  fire 
while  stiU  in  plaintiffs'  possession  but  without  their  fault.  With 
knowledge  of  the  facts  defendants  went  on  with  the  contract  and 
ordered  and  received  all  the  remaining  lumber  at  the  contract 
price.  Held,  that  plaintiffs  were  excused  from  performance  of  the 
contract  as  to  that  part  of  the  lumber  which  was  burned,  and  that 
defendants  could  not  recover  damages  for  the  nondelivery  thereof. 

[2.  Whether  after  the  fire  defendants  were  entitled  to  rescind  the  con- 
tract as  to  the  lumber  not  yet  delivered.  Is  not  decided.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Charles  M.  Webb,  Circuit  Judge.    Heversed. 

Action  on  contract  for  the  balance  of  the  contract  price 
of  lumber  sold.  The  facts  were  not  materially  disputed.  It 
appeared  on  the  trial  that  the  plaintiffs,  on  the  16th  day  of 
February,  1892,  by  written  contract,  sold  to  the  defendants 
a  quantity  of  pine  lumber  in  piles  and  sheds  in  the  yard  of 
the  plaintiffs  at  McMillan,  Marathon  county,  estimated  at 
from  two  to  three  million  feet,  at  the  uniform  price  of  $11 
per  thousand  feet  loaded  on  cars  at  the  yard.  The  lumber 
was  of  various  grades,  lunging  in  actual  value  from  $8  per  i 
thousand  feet  to  more  than  $20  per  thousand  feet.  By  the 
terms  of  the  contract  the  shipping  and  receiving  of  the  lum- 
ber was  to  commence  at  once,  and  not  less  than  100,000  feet 
was  to  be  shipped  and  received  during  the  first  month,  and 
thereafter  not  less  than  200,000  feet  per  month,  all  to  be 
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shipped  and  received  before  October  15, 1892.  The  defend- 
ants agreed  to  pay  for  the  same  at  $11  per  thousand  within 
sixty  days  after  the  date  of  the  invoice  of  each  shipment. 
The  title  to  the  lumber  was  to  remain  in  the  plaintiffs  until 
loaded  on  cars,  and  such  loading  was  to  be  deemed  a  de- 
livery. 

Shipments  began  February  20, 1892,  and  on  the  12th  day 
of  April  following  about  800,000  feet  of  lumber  had  been 
shipped.  On  that  day  an  accidental  fire  destroyed  a  shed 
and  its  contents  of  dry  lumber,  being  210,000  feet,  w^hich 
was  a  part  of  the  lumber  contracted  to  be  sold.  The  lumber 
so  destroyed  was  some  of  the  more  valuable  lumber,  nearly 
all  of  it  being  worth  more  than  $11  per  thousand,  and  some 
of  it  being  worth  $20  per  thousand  or  more.  After  this  fire 
shipments  of  the  lumber  not  burned  continued.  The  defend- 
ants knew  of  the  fire,  and  substantially  what  lumber  was 
burned,  but  made  no  objection  to  going  on  with  the  con- 
tract. Mr.  Fox^  one  of  the  defendants,  testifies  that  Mr, 
McMillan  asked  him  whether  he  was  going  on  with  the  con- 
tract, and  he  answered,  "  Yes."  The  shipments  of  lumber 
continued  until  all  the  lumber  sold  and  not  burned  was 
shipped,  and  it  was  all  received  by  the  defendants  without 
objection,  the  last  shipment  being  made  December  22, 1892. 
The  entire  amount  of  lumber  shipped  and  received  under  the 
contract  was  about  2,200,000  feet.  The  defendant  Fox  tes- 
tifies: "We  took  lumber  right  along  under  this  contract 
after  the  fire  by  the  car  at  $11  per  thousand." 

When  the  delivery  of  lumber  was  finished  there  was  un- 
paid for  the  lumber  so  delivered,  at  $11  per  thousand,  the 
sum  of  $2,159.84.  This  amount  the  defendants  refused  to 
pay,  and  this  action  was  brought  to  recover  that  sum.  The 
defendants  by  answer  claimed  that  by  the  failure  to  deliver 
the  lumber  that  was  burned  the  plaintiffs  could  not  recover 
on  the  contract,  and  further  counterclaimed  for  the  differ- 
ence between  the  actual  value  of  the  lumber  burned  and  the 
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contract  price  thereof.  It  was  agreed  that  the  actual  value 
of  the  lumber  burned  was  $4,339.25,  and  that  the  contract 
price  thereof  at  $11  per  thousand  was  $2,310,  making  the 
difference  $2,029.25,  and  this  amount  the  defendants  claimed 
to  recover  under  their  counterclaim.  The  defendants  also 
alleged  that  the  fire  was  caused  by  the  negligence  of  the 
plaintiffs. 

A  special  verdict  was  rendered,  by  which  it  was  found 
(1)  that  the  amount  unpaid  on  the  contract  price  of  the 
lumber  was  $2,159.84;  (2)  that  the  difference  between  the 
actual  value  of  the  lumber  burned  and  its  value  at  $11  per 
thousand  was  $2,029.25;  (3)  that  the  fire  .was  not  caused  by 
the  plaintiff's  negligence.  After  this  verdict  was  received, 
a  motion  for  judgment  for  the  plaintiffs  thereon  for  $2,159.84 
was  overruled,  and  the  court  directed  the  jury  to  return  a 
general  verdict  for  the  plaintiffs,  with  damages  assessed  at 
$130.59,  which  being  done,  judgment  was  rendered  thereon, 
and  the  plaintiffs  appealed. 

For  the  appellants  there  were  briefs  by  Raymond^  Ijamo- 
reux  i&  Park^  and  oral  argument  by  B,  B,  Park,  To  the 
point  that  the  burning  of  a  part  of  the  lumber  without  the 
fault  of  the  plaintiffs  relieved  them  from  their  obligations 
to  deliver  such  part,  as  well  as  from  all  claims  on  the  part 
of  the  purchasers  for  damages  resulting  from  such  non- 
delivery, they  cited  2  Parsons,  Cont.  672 ;  Williams  v,  Lloydy 
W.  Jones,  179;  Lord  v.  Wheeler,  1  Gray,  282;  Oakley  v. 
Morton,  11  K^Y.  25;  Anson,  Cont.  (2d  Am.  ed.),  427;  Tay- 
lor V.  CaldweU,  113  Eng.  C.  L.  826,  836;  PoioeU  v.  D.,  S.  c& 
G.  li.  R.  Co.  12  Oreg.  488 ;  The  Tornado,  108  U.  S.  342 ; 
Walker  v.  Tucker,  70  HI.  527-543 ;  Wells  v.  Calnan,  107  Mass. 
514;  Singleton  v.  Carroll,  6  J.  J.  Marsh.  527,  22  Am.  Dec. 
95;  Wolfe  v.  Howes,  20  N.  Y.  197;  Carpenter  v.  Stevens^  12 
Wend.  589 ;  Gould  v.  Murch,  70  Me.  288 ;  Selly  v.  Bliss,  54 
Wis.  187;  Gould  v.  Thompson,  4  Met.  224;  Hyland  v.  Paul, 
83  Barb.  241;  Thompson  v.  Gould,  20  Pick.  134;  Curtiss  v. 
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Prinderville^  53  Barb.  186;  Dexter  v.  Norton^  55  id.  272; 
8.  a  47  K  Y.  62;  Booth  v.  Sjpuyten  D,  R.  M.  Co.  60  K  Y. 
487-491;  Spavlding  v.  Rosa,  71  N.  Y.  40-44;  Kein  v.  Tup- 
per,  52  id.  550-655. 

For  the  respondeats  there  were  briefs  by  CaU,  Jones  ife 
Sanhorn,  and  oral  argument  by  D,  Lloyd  Jones,  They  con- 
tended, inter  alia,  that  the  destruction  of  a^part  of  the  prop- 
erty after  partial  performance  of  the  contract,  while  it  may 
be  an  excuse  for  the  nonperformance  in  the  sense  that  dam- 
ages solely  for  want  of  a  specific  performance  could  not  be 
recovered,  does  not  excuse  the  plaintiffs  from  the  payment 
of  any  special  or  aatual  damages  (compensation)  incurred  by 
defendants  by  reason  of  the  breach.  Eddy  v.  Clement,  38 
Vt.  486.  Plaintiffs  were  not  entitled  to  recover  more  than 
the  actual  value  of  the  lumber  delivered  without  showing  a 
full  performance,  for  the  contract  to  pay  $11  per  M.  was 
dependent  upon  plaintiffs'  contract  to  deliver  the  entire  lot. 
McDonald  v,  Bryant,  73  Wis.  20;  Remy  v.  Olds,  34  Pao. 
Rep.  216. 

WmsLow,  J.  The  contract  in  question  was  an  executory 
contract  of  sale  of  certain  specific  piles  of  lumber.  It  con- 
templated a  delivery  from  time  to  time,  as  ordered  by  the 
defendants,  of  car-load  lots,  to  be  paid  for  within  a  certain 
time  after  delivery,  and  so  was  manifestly  severable.  As 
each  car-load  lot  was  delivered  the  contract  became,  so  far 
as  plaintiffs  were  concerned,  an  executed  contract  of  sale  of 
the  lot  so  delivered.  Oill  v.  Benjamin,  64  Wis.  862.  These 
principles  cannot  be  doubted. 

The  contract  was  for  the  sale  of  specific  property,  and 
hence  must  have  contemplated  the  continued  existence  of 
that  property  as  an  implied  condition  of  its  performance. 
In  such  case  the  parties  are  excused  from  carrying  out  the 
contract  in  case,  before  breach,  performance  becomes  im- 
possible from  the  destruction  of  the  thing  without  fault  of 
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the  contractor.     Taylor  v.  Caldwell^  113  Eng.  C.  L.  826; 
Dexter  v.  N(/rton^  47  N.  Y.  62. 

By  the  accidental  fire,  without  fault  of  the  plaintiffs,  they 
were  therefore  excused  from  delivering  the  lumber  that  was 
burned.  The  situation  at  that  time  was  this :  As  to  the  lum- 
ber already  delivered  the  contract  had  been  severed  and^r<7 
twrUo  executed;  as  to  the  lumber  burned  it  had  been  termi- 
nated and  both  parties  excused  from  performance.  The 
only  question  left  was  as  to  the  lumber  which  had  not  been 
burned  and  was  yet  undelivered.  The  most  that  can  be 
claimed  for  the  defendants  is  that,  by  reason  of  the  fire 
having  destroyed  an  important  portion  of  the  property,  they 
were  entitled  to  rescind  the  contract  so  far  as  it  related  to 
the  lumber  not  yet  delivered.  Conceding  that  they  had  this 
right  (which  we  do  not  decide),  it  appears  by  their  own  tes- 
timony that  they  did  not  exercise  it.  Knowing  the  facts, 
they  voluntarily  went  on,  ordered  and  received  all  the  re- 
maining lumber  at  the  contract  price,  and  necessarily  by  each 
such  order  and  receipt  executed  so  much  of  the  contract. 
By  these  acts  they  undoubtedly  waived  any  right  which 
they  might  have  had  either  to  insist  on  full  performance  or 
to  claim  damages  for  the  nondelivery  of  the  part  which  was 
burned. 

The  piaintifFs  should  have  had  judgment  for  the  amount 
unpaid  for  lumber  delivered  at  the  contract  price  of  $11  per 
thousand  feet.  The  facts  have  aU  been  determined  without 
error,  and  no  new  trial  is  necessary. 

By  the  CovH. — Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  plaintiffs  in  ac- 
cordance with  this  opinion. 
Vol.  90— 13 
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90  i78|       Wolski,  Administratrix,  Appellant,  vs.  The  Bj^app-Stoxtt  & 
15L-S?I  Co.  Company,  Eespondent. 

March  ll—AprU  iS,  189  B. 

Master  and  servant:  Dangerous  employment:  Killing  of  minor  servant: 

Assumption  of  risk:  Court  and  jury, 

PlaintifTs  intestate,  a  minor  employee  of  defendant,  was  killed  while 
assisting  in  the  skidding  of  logs.  The  skidway  was  at  the  foot  of 
a  steep  hillside,  down  which  the  logs  were  rolled,  the  employees 
catching  and  straightening  them  when  they  hegan  to  roU  crooked.. 
The  intestate,  without  any  previous  experience  in  this  work,  had 
been  engaged  in  it  for  about  five  days  when  he  was  run  down  by 
a  rolling  log  and  kiUed.  Upon  the  evidence  (tending  to  show, 
among  other  things,  that  the  work  had  elements  of  danger  not 
obvious  to  the  inexperienced)  it  is  held  that  the  questions  whether 
the  deceased  was  adequately  instructed  as  to  the  ordinary  dan- 
gers of  the  employment,  and  whether  he  assumed  the  risk,  were 
for  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county :  John  K.  Parish,  Judge.    Eeversed. 

The  action  is  brought  by  the  plaintiff,  as  administratrix 
of  the  estate  of  her  son,  William  Simons,  to  recover  dam- 
ages for  the  death  of  her  decedent  by  accident  while  in  the 
employment  of  the  defendant  as  its  servant. 

The  plaintiff's  evidence  tends  to  establish  these  facts: 
The  deceased  was  a  minor  of  the  age  of  eighteen  years,  large 
of  his  years,  being  about  six  feet  tall  and  weighing  180 
pounds.  He  had  been  to  school,  and  was  of  fully  average 
intelligence.  He  was  hired  and  sent  by  the  defendant  to 
work  in  its  camps  in  the  lumber  woods,  as  an  assistant  cook. 
There  was  at  the  time  no  vacant  place  for  a  cook.  So  he 
was  set  to  work  as  chain  tender,  to  assist  in  the  skidding  of 
logs.  He  was  entirely  without  experience  in  this  work,  and 
the  defendant  knew  that  he  was  so  inexperienced.  He 
worked  at  this  work  about  five  days.  The  skid  way  at  which 
he  was  working  at  the  time  of  his  death  was  at  the  foot  of « 
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a  steep  hillside,  about  thirty  feet  long,  and  of  about  twenty 
feet  elevation.  It  was  his  business  to  help  the  teamster, 
Wagner,  to  put  the  logs  upon  the  skidway  at  the  foot  of 
this  hill.  To  accomplish  this  the  logs  were  hauled  to  the 
top  of  the  hill,  and  then  rolled  down  the  hill  to  and  upon 
the  skidway.  To  do  this  successfully  it  was  necessary  to 
make  the  logs  roll  straight  down  the  hill.  So,  sometimes, 
it  became  necessary,  when  the  logs  began  to  roll "  crooked," 
to  turn  or  straighten  them.  In  such  cases  the  practice  was 
to  catch  the  log  and  hold  it,  or  to  go  in  front  of  it  and  hold 
it,  so  that  it  should  go  straight.  "  The  catcher  holds  one 
end  of  it  if  it  starts  crooked,  so  it  will  go  straight."  It 
is  a  dangerous  business,  requiring  judgment,  skill,  and  expe- 
rience, especially  on  such  a  steep  sidehiU  as  this.  It  was  not 
safe,  in  such  a  place,  to  try  to  hold  or  to.straighten  a  log  after 
it  had,  by  rolling,  acquired  some  considerable  momentum. 
The  employees  were  not  expected  to  catch  and  straighten 
logs  which  had  acquired  any  considerable  momentum.  But 
the  danger  of  trying  to  catch  and  to  straighten  the  rolling 
logs  cannot  be  fully  understood  and  appreciated  by  persons 
inexperienced  in  that  work.  The  inexperienced  are  likely 
to  be  deceived  in  judging  of  the  speed  and  momentum  of  a 
rolling  log,  and  of  the  practicability  of  stopping  it,  while 
experienced  men  are  much  less  likely  to  be  so  deceived. 
One  mode  of  catching  logs  which  were  to  be  straightened 
was  by  what  is  called  a  "  back  cant."  This  is  done  with  a  • 
''  cant  hook,"  by  a  reverse  application.*  One  witness  said, 
"  It  requires  experience  and  practice  to  handle  a  cant  hook." 
There  is  danger  in  taking  a  "  back  cant "  upon  a  roUing  log. 
If  the  log  has  acquired  considerable  momentum,  it  cannot 
be  stopped  by  a  back  cant,  and  there  is  danger  that  the  man 
who  tries  it  will  be  thrown,  before  he  realizes  the  danger, 
over  the  log,  in  front  of  it,  and  will  be  run  over  by  it.  This 
danger  is  not  obvious,  but  is  to  be  learned  by  experience 
or  by  instruction.    The  defendant  did  not  require  or  expect 
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its  employees  to  stop  and  straighten  logs  in  this  way,  yet  it 
was  frequently  done.  Deceased  was  not  instructed,  and  did 
not  understand  or  appreciate  the  danger  of  this  mode  of 
trying  to  stop  and  straighten  the  logs.  He  had  heard  the 
foreman  tell  a  man  who  was  trying  to  take  a  "  back  cant " 
upon  a  rolling  log,  "not  to  do  that."  At  the  time  of  the 
accident  he  was  at  work  with  the  witness  "Wagner.  They 
had  just  started  a  log  down  the  hill.  It  stopped  against  a 
larger  log.  They  turned  it  over  the  larger  log.  Just  as 
they  had  turned  it  over  the  larger  log,  Wagner,  for  some 
purpose,  turned  away,  and  did  not  see  what  followed.  De- 
ceased was  at  the  right,  and  larger,  end  of  the  log.  He  was 
in  some  way  carried  over  and  in  front  of  the  log,  near  to  its 
left  end.  He  was  run  down  by  the  rolling  log,  caught  be- 
tween it  and  a  stationary  log,  and  was  killed.  No  one  saw 
the  accident  or  knows  either  its  precise  cause  or  manner. 
It  is  claimed  that  the  accident  is  unaccountable,  except  upon 
the  theory  that  in  order  to  straighten  the  log  the  deceased 
undertook  to  hold  or  to  stop  it  by  a  back  cant,  and  was 
thrown  over  and  run  down  by  it. 

On  the  part  of  the  defendant  it  was  claimed,  and  its  evi- 
dence tended  to  corroborate  the  claim,  that  the  danger  was 
an  obvious  one,  which  the  deceased  should  have  known  and 
appreciated;  that  he  was  instructed  of  the  safe  manner  of 
doing  the  work;  and  thathe  assumed  the  risk  of  saoh  dan- 
ger as  was  attendant  upon  the  employment. 

Yerdict  for  the  defendant  was  directed.  The  appeal  is 
from  the  judgment  entered  upon  that  verdict. 

For  the  appellant  there  was  a  brief  by  0.  T,  BvmdAfy  at- 
torney, and  jT.  F,  Fra/wley,  of  counsel,  and  oral  argument 
hy  Mr.  Bundy, 

V.  W,  JaTneSj  for  the  respondent. 

Newman,  J.  There  were  two  principal  questions  involved 
before  the  trial  court :  (1)  Was  the  respondent  liable  on  the 


.  1 1 


Wis.]  JANUARY  TEEM,  1895.  181 

Wolski  ya  The  E^napp-Stout  &  Ckx  Company. 

gronnd  that  it  had  not  sufBciently  explained  to  an  inex- 
perienced employee  the  ordinary  dangers  of  the  employ- 
ment ?  And  (2)  whether  the  deceased,  under  the  facts  dis- 
closed by  the  testimony,  assumed  the  risk  of  the  ordinary 
dangers  of  the  service.  The  testimony  seems  to  show  a  case 
very  near  to  the  border  line  on  both  questions.  On  which 
side  it  falls  is  not  entirely  clear.  The  law  which  is  appli- 
cable is  so  well  settled  as  to  have  become  elementary.  The 
dif3culty,  if  any,  is  in  its  proper  application  to  the  facts  of 
the  particular  case.  If  the  danger  to  which  the  deceased 
was  exposed  in  the  service  in  which  he  was  engaged  was 
such  an  open  and  obvious  danger  as  that,  considering  his 
age,  intelligence,  experience,  judgment,  and  discretion,  he 
ought,  in  the  exercise  of  reasonable  and  ordinary  care,  to 
have  known  and  appreciated  it,  then  the  law  is  that  he  as- 
sumed the  risk  of  that  danger.  On  the  other  hand,  if  this 
danger  was  not  open  and  obvions  to  a  person  of  his  age,  in- 
telligence,  experience,  judgment,  and  discretion,  then  he  is 
not  held  to  have  assumed  the  risk,  unless  he  has  been  suffi- 
ciently informed,  in  some  way,  of  the  danger,  or  has  had  a 
reasonable  opportunity  to  learn  it  by  his  own  experience. 
And  the  duty  of  informing  the  inexperienced  employee  of 
the  dangers  ordinarily  incident  to  the  service  is  upon  the 
employer.  Jones  v,  Florence  M.  Co.  66  "Wis.  268 ;  LnebJce 
V.  Berlin  Machine  Worisj  88  Wis.  442;  Craven  v.  Smithy  81> 
Wis.  119. 

Ordinarily,  it  is  within  the  function  of  the  jury  to  apply 
these  principles  of  the  law  to  the  facts  shown  by  the  testi- 
mony. It  is  only  when  the  proper  application  is  so  clear  as 
to  be  free  from  doubt  that  it  becomes  a  matter  of  law  for 
the  court.  Caeey  v.  CI,  St.  P.,  M.  c&  0.  B.  Co.^  ante^  p.  113. 
The  testimony  given  on  behalf  of  the  appellant  certainly 
tends  with  considerable  force  to  show  that  the  employment 
upon  which  the  deceased  was  engaged  had  elements  of  dan- 
ger such  as  were  not  open  and  obvious  to  the  inexperienced. 
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bat  such  as,  in  the  absence  of  instraction,  could  bo  learned 
by  experience  alone ;  that  it  required  at  least  some  experience 
to  do  the  work  safely ;  that  the  deceased  was  inexperienced 
in  the  work,  and  was  not  adequately  warned  of  its  dangers. 
The  deceased  was  a  minor.  So  there  is  no  presumption  that 
he  understood  and  appreciated  the  danger.  And  although 
there  is  testimony  on  the  part  of  the  respondent  tending 
to  show  that  instruction  was  given  him,  it  is  yet  of  an  incon- 
clusive character  and  does  not  clearly  establish  the  fact.  So 
that  it  cannot  be  said  that  the  appellant's  case  was  without 
testimony  fairly  to  establish  it,  nor  that  the  facts,  or  the 
proper  inference  to  be  drawn  from  the  facts,  were  clear  and 
free  from  doubt.  So  it  seems  to  the  court  that  the  questions 
whether  the  deceased  was  adequately  instructed,  and  as- 
sumed the  ordinary  risks  of  the  employment,  are  not  so 
clear,  upon  the  testimony,  as  that  they  were  matters  of  law 
for  the  court,  but  that  they  were  questions  of  fact  for  the 

j^^ry- 

By  the  Oourt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


"Whttefoot,  Respondent,  vs.  Leffingwell,  Appellant. 

AprU  S— April  S3, 1895. 

Pleading:  Amendment  of  answer:  Notice  of  trial:  Continuance:  Appeal- 
able order, 

1.  No  amendment  as  of  course  of  an  answer  consisting  merely  of  a 

general  denial  Is  permitted  by  sec.  2685,  R.  S. ;  but  if  the  plaintiff's 
attorney  receives  an  amended  answer  without  objection  and  re- 
tains it  he  thereby  consents  to  the  amendment 

2.  An  amended  answer  so  received  and  retained  after  the  plaintiff  had 

noticed  the  cause  for  trial  superseded  the  original  answer,  and,  in 
the  absence  of  a  new  notice  of  trial,  defendant  was  entitled  to  a 
continuance. 
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-3.  A  motion  by  defendant  in  such  case  to  strike  the  cause  from  the 
calendar  was  equivalent  to  a  motion  for  a  continuance  and  should 
have  been  granted;  but  the  order  denying  it  is  not  appealable,  al- 
though it  declared  that  the  amended  answer  was  "  not  properly  a 
part  of  the  record,*'  since  the  answer  was  not  thereby  stricken 
•from  the  record. 

Appeal  from  an  order  of  the  circuit  court  for  Columbia 
yK>ii&ty :  R.  G.  Siebeokbr,  Circuit  Judge.    Dismissed. 

The  action  is  on  a  demand  for  labor  and  services.  An  an- 
*wer,  consisting  of  a  general  denial  only,  was  served  April 
11, 1894.  On  May  4, 1894,  and  after  the  cause  had  been 
noticed  for  trial  by  the  plaintiff,  the  defendant  served  an 
amended  answer,  containing  a  counterclaim.  The  plaintiff's 
-attorney  received  the  amended  answer  without  objection, 
admitted  "  due  service  "  in  writing,  and  retained  it  until  the 
term.  At  the  term  the  defendant's  attorney  moved  to  strike 
the  case  from  the  calendar,  on  the  ground  "  that  the  case 
was  not  at  issue  at  the  time  notice  of  trial  was  served."  Bv 
the  court  it  was  *^  ordered  that  said  motion  is  denied,  and 
that  the  amended  answer  is  not  properly  a  part  of  the  rec- 
ord herein,  for  the  reason  and  upon  the  sole  ground  that  the 
amended  answer  was  not  served  within  twenty  days  from 
the  time  of  the  service  of  the  plaintiff's  complaint  herein." 
The  appeal  is  from  this  order. 

For  the  appellant  there  was  a  brief  by  Btcshmlly  I2oge?*s 
<fe  SiaUy  and  oral  argument  by  A.  H.  Bushnell.  To  the 
point  that  the  mere  fact  that  the  plaintiff  noticed  the  case 
for  trial  after  the  service  of  the  original  answer  and  before 
the  service  of  the  amended  answer  was  not  fatal  to  the  de- 
fendant's right  to  amend  as  of  course,  they  cited  2  Wait, 
Pr.  502;  Tovms&nd  v,  HiUmcmn^  9  N.  Y.  Supp.  629;  Wdsh- 
imm  u  Herrick,  4  How.  Pr.  15 ;  PlAinib  v.  Whipple,  7  id. 
411. 

W.  Q.  Coles,  for  the  respondent,  argued,  among  other 
things,  that  the  statute  under  which  the  defendant  claims 
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the  right  to  serve  his  amended  answer  was  adopted  by  our 
legislature  in  1856,  word  for  word  from  the  New  York  Code,, 
and  has  never  been  changed  in  this  state.  Sec.  172,  N.  Y* 
Code  of  1849;  sec.  80,  ch.  120,  Laws  of  1856;  sec.  2685,. 
S.  &  B.  Ann.  Stats.  The  New  York  decisions  prior  to  the 
adoption  of  the  statute  in  this  state  are  numerous  and  con- 
clusive against  the  defendant's  claim.  Zamj>8on  v.  McQueeUy 
15  How.  Pr.  345 ;  Fa/rrcmd  v,  Herheaon^  3  Duer,  655 ;  PVwmk 
V.  Whipple,  7  How.  Pr.  411.  In  1859  the  New  York  statute 
was  slightly  amended,  and  has  ever  since  been  different  from 
our  statute.    McQ'ueen  v.  Bdhcodk,  22  How.  Pr.  229. 

Newman,  J.  It  is  clear  that  the  defendant  had  no  right 
to  amend  his  answer,  as  of  course,  at  the  time  when  hii> 
amended  answer  was  served.  The  statute  gave  him  no  right 
to  amend  his  answer  at  that  time.  The  statute  (sec.  2685, 
E.  S.)  provides  that  any  pleading  may  be  amended,  of  course^ 
"  at  any  time  before  the  period  of  answering  it  expires."  The 
usual  period  allowed  for  answering  a  pleading  is  twenty  days. 
That  period  had  expired  before  the  amended  answer  was 
served.  But  there  is  no  period  in  which  an  answer  is  allowed 
to  a  pleading  which  consists  only  of  a  general  deniaL  Such 
a  pleading  admits  of  no  answer,  demurrer,  or  reply.  R.  S. 
sees.  2658-2661 ;  Fbo^  i?.  Za^,  13  Wis.  84.  The  amendment,, 
of  course,  of  such  a  pleading  is  not  permitted  by  the  statute. 
It  was  unauthorized  and  a  mere  nullity,  and  may  be  disre- 
garded. 2  Wait,  Pr.  497,  498,  and  cases  cited.  This  rule 
has  been  changed  in  New  York  by  an  amendment  to  the 
Code,  but  this  is  the  construction  which  obtained  when  the 
New  York  Code  was  adopted  here. 

But  no  reason  is  perceived  why  the  plaintiff  had  not  power 
to  consent  to  an  amendment  to  the  answer,  or  to  ratify  the- 
making  of  an  unauthorized  amendment.  Any  objection  which, 
does  not  deprive  the  court  of  jurisdiction  may  be  waived. 
Even  a  nullity  may  be  waived.    4  Wait,  Pr.  634;  2  TiU.  (Sr 
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S.  Pr.  1033.  An  irregularity  may  be  waived  by  consent, 
either  verbal  or  written,  or  by  subsequent  acquiescence;  and 
it  is  waived  by  neglecting  to  object  when  the  occasion  arises. 
2  Wait,  Pr.  498;  4  Wait,  Pr.  635;  2  Till.  &  S.  Pr.  1033. 
No  doubt  the  plaintiff's  attorney  could  have  bound  himself 
by  a  stipulation  to  receive  the  amended  answer.  So  he  could 
bind  himself  by  receiving  it  without  objection  and  retaining 
it.    This  he  did. 

The  issues  which  were  pending  in  the  case  were  the  issues- 
formed  by  this  amended  answer.  It  superseded  the  original 
answer,  and  made  a  new  notice  of  trial  necessary.  The  de- 
fendant's motion  to  strike  the  cause  from  the  calendar  is> 
deemed  to  be  equivalent  to  a  motion  for  a  continuance.  It 
should  have  been  granted  for  want  of  a  notice  of  trial.  But 
orders  refusing  a  continuance  are  not  appealable.  They  are 
mere  matters  of  practice,  not  affecting  the  merits.  MeLeod 
V.  Bertschy,  30  Wis.  324;  Bassett  v.  Jenkins^  41  Wis.  197; 
Bradley  v.  Cramer,  67  Wis.  415.  Such  orders  are  reviewed 
only  upon  appeal  from  the  judgment  in  the  action.  Victor 
S.  2£.  Co.  V.  ReUer,  41  Wis.  667;  Davis  c&  B.  B.  <&  M.  Co. 
V,  Riverside  B,  &  C  Co.  84  Wis.  262. 

But  the  appellant  claims  that  that  part  of  the  order  ap- 
pealed from  which  declares  that  "  the  amended  answer  is 
not  properly  a  part  of  the  record  herein "  in  effect  struck 
out  his  amended  answer,  and  that  such  an  order  involves 
the  merits  of  the  action  and  is  appealable.  But  it  is  not 
clear  that  the  order  strikes  out,  or  was  intended  to  strike- 
out, the  amended  answer.  It  certainly  does  not  do  so  in 
terms.  Whether  it  was  intended  to  operate  that  effect  is 
not  clear  upon  the  words  used.  The  phrase  is  equivocaL 
It  is  not  clear,  even,  that  the  phrase,  "is  ViOt properly  a  part 
of  the  record,"  was  intended  as  the  equivalent  of  the  phrase,. 
"  is  no  part  of  the  record."  It  has  more  the  appearance  of 
a  mere  conditional  expression  of  opinion,  anticipating  a 
question  to  be  raised  formally  at  a  later  stage.    There  wa» 
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BO  motion  to  strike  out  the  amended  answer  pending,  nor 
-evidence  being  offered  under  it.  The  question,  at  that  stage, 
was  merely  theoreticaL  It  was  to  be  decided  when  it  be- 
came a  practical  question;  that  is,  when  it  should  arise 
either  on  a  motion  to  strike  out,  or  on  an  objection  to  evi- 
dence under  the  amended  answer.  An  appeal  will  not  lie 
from  an  order  which  the  record  does  not  show  to  have  been 
iictually  made.  Horicon  8.  GVuh  v.  Gorsline^  73  Wis.  196. 
This  order  did  not  strike  out  the  amended  answer.  That  is 
still  a  part  of  the  record.  The  order  is  not  appealable. 
By  ths  Court. —  The  appeal  is  dismissed. 
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SoHLiHaEiir,  Administrator,  Eespondent,  vs.  Chicago,  Mii> 
WAUKEB  &  St.  Paul  Eailway  Company,  Appellant. 

AprU  S—AprU  23, 1895. 

BaUroada:  Injury  to  person  at  street  crossing:  Detached  cars:  Failure 
to  keep  lookout:  Contributory  negligence:  Failure  of  person  to  look. 

1.  Plaintiff  was  injured  on  defendant's  track,  at  a  street  crossing,  by 

moving  cars  from  which  the  engine  had  been  detached.  He  was 
standing  near  the  track,  talking  to  a  section  man,  when  the  en- 
gine passed  going  east,  and  he  then  looked  west  along  the  track 
but  did  not  see  the  cars  f oUowing  it.  After  some  further  conver- 
sation he  started  to  cross  the  track  from  a  point  about  fifteen  feet 
distant,  without  again  looking  to  the  west.  Had  he  looked  he 
would  have  seien  the  cars  coming.  There  was  nothing  to  obstruct 
his  view  of  them  or  to  divert  his  attention  as  he  approached  the 
track.  Held,  that  he  was  guilty  of  contributory  negligence.  Fer- 
guson V.  Wis.  Cent  J2.  Co.  63  Wis.  145,  distinguished. 

2.  The  evidence  was  sufficient,  had  there  been  no  contributory  negli- 

gence, to  justify  the  submission  of  the  case  to  the  jury  as  to  the 
defendant's  negligence  in  failing  to  keep  a  lookout  in  the  direc- 
tion in  which  the  cars  were  moving,  as  they  approached  the 
street  crossing  where  people  were  liable  to  be. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  G.  Siebeckee,  Circuit  Judge.    Heversed. 
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The  complaint  alleges,  in  effect,  that  February  10, 1893, 
James  Kapinos,  while  passing  on  foot  over  the  defendant's 
right  of  way  at  Scott  street  crossing  in  the  village  of  Mazo- 
manie,  was,  by  the  negligence  of  the  defendant,  struck  by  de- 
tached freight  cars  and  badly  injured,  without  any  fault  or 
negligence  on  his  part.  The  answer  consists  of  admissions 
und  denials. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect:  (1)  That  the  defendant's  servants  and  employ- 
ees who  had  charge  of  the  train  at  the  time  in  question  were 
not  in  the  exercise  of  ordinary  care  in  the  management  and 
running  of  the  engine  and  cars  at  the  time  in  question; 
{2)  that  such  lack  of  exercising  ordinary  care  on  their  part 
was  the  direct  cause  of  the  injury  to  the  plaintiff;  (3)  that 
the  east  end  of  the  approaching  cars,  when  the  plaintiff 
started  from  the  place  where  he  stood,  south  of  the  main 
track,  to  go  across  the  track,  was  sixty  feet  west  of  him ; 
{4)  that  the  plaintiff,  when  he  started  from  the  place  where 
he  stood,  south  of  the  main  track,  to  go  across  it,  did  not 
look  west  along  the  track  to  see  if  there  were  cars  coming; 
(5)  that  the  plaintiff,  when  he  started  to  cross  the  main  track, 
was  fifteen  feet  south  of  it;  (6)  that  the  cars  in  passing  from 
the  coal  shed  to  the  west  end  of  the  station  platform  moved 
at  the  rate  of  six  miles  per  hour;  (7)  that  the  plaintiff  was 
not  guilty  of  any  want  of  ordinary  care  which  directly  con- 
tributed to  produce  the  injury;  (8)  that  the  plaintiff's  dam- 
ages were  assessed  at  $5,000.  From  the  judgment  in  favor 
of  the  said  James  Kapinos  entered  on  that  verdict  the  de- 
fendant appealed.  Since  taking  said  appeal,  and  on  Decem- 
ber 23,  1894,  the  said  James  Kapinos  died  in  Milwaukee, 
and  thereupon,  on  April  3,  1895,  Joh?i  Schlimgen  was  ap- 
pointed administrator  of  his  estate,  and  has  been  substituted 
iis  plaintiff  in  this  action. 

For  the  appellant  there  was  a  brief  by  Burton  Hanson 
and  Oeo.  W.  Bwdy  and  oral  argument  by  Mr.  Bird,    As  to 
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the  negligence  of  the  plaintiff  they  cited  McKinney  v.  C.  <& 
JV.  W.  JR.  Co.  87  Wis.  282;  Schilling  v.  (7.,  3f.  (&  z®.  F.  B. 
Co.  Yl  id.  255 ;  Schmolze  v.  C,  M.  &  St.  P.  B.  Co.  83  id. 
659 ;  EUiott  v.  (7.,  M.  cfe  St.  B.  B.  Co.  150  U.  S.  245 ;  Eaetsch 
V.  C.  cfe  N.  W.  B.  Co.  87  "Wis.  304;  DuU^  v.  C.  cfe  iT.  W.  B. 
Co.  86  id,  173;  Brmiette  v.  C.  cfe  JST.  W.  B.  Co.  id.  197;  Ran- 
am  V.  C.J  M.  cfe  St.  P.  B.  Co.  83  id.  631 ;  Magner  v.  True^ 
dale,  53  Minn.  436 ;  Began  v.  C,  M.  cfe  St.  P.  B.  Co.  85  "Wis. 
43;  Jenaon  v.  C,  St.  P.,  M.  cfe  0.  B.  Co.  86  id.  689;  Wood- 
curd  V.  jar.  T.y  L.  E.  &  W.  B.  Co.  106  N.  Y.  369;  Byrne  v, 
K.  C,  F.  S.  cfe  M.  B.  Co.  24  L.  K.  A.  693;  Tucker  v.  N.  1. 
C.  cfe  K  B.  B.  Co.  124  N.  Y.  308;  Burke  v.  JST.  T.  C.  cfe  H. 

B.  B.  Co.  73  Hun,  32;  MoGee  v.  Consolidated  St.  B.  Co.  60 
K  W.  Eep.  203;  Oardner  v.  D.,  L.  cfe  N.  B.  Co.  97  Mich. 
240;  HaigU  v.  JSf.  T.  C.  B.  Co.  7  Lans.  11;  Buelow  v.  C, 
St.  P.  cfe  K  a  B.  Co.  60  K  W.  Eep.  617;  WeUon  v.  D., 
S.  S.  cfe  A.  B.  Co.  88  Wis.  392;  Blount  v.   O.  T.  B.  Co.  9 

C.  C.  A.  526;  Myer%  v.  B.  cfe  0.  B.  Co.  150  Pa.  St.  386; 
Penn.  B.  Co.  v.  Bell,  122  id.  58;  Marland  v.  P.  cfe  Z.  E.  B. 
Co.  123  id.  487;  McCahe  v.  C,  St.  P.,  M.  cfe  0.  B.  Co.  88 
Wis.  530. 

For  the  respondent  there  was  a  brief  by  Bmhford,  (?  Con- 
nor,  Polleya  cfe  AyVwa/rd,  and  oral  argument  by  J.  L.  Q  Con- 
nor and  J.  A.  Aylward.  To  the  point  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  as  a  matter  of  law, 
and  that  the  question  of  his  negligence,  under  all  the  facts 
and  circumstances  in  the  case,  was  property  submitted  to  the 
jury,  they  cited  Wvney  v.  C,  M.  cfe  St.  P.  B.  Co.  61  N.  W. 
Eep.  218;  Valvn  v.  M.  cfe  N.  B.  Co.  82  Wis.  1;  Langhoffr. 
M.&  P.dAi  C.  B.  Co.  19  id.  489 ;  LoucTca  v.  (7.,  JU.  cfe  St.  P. 
B.  Co.  31  Minn.  526;  Boherta  v.  C.  c&  N.  W.  B.  Co.  35  Wis. 
679;  Philadelphia,  W.  cfe  B.  B.  Co.  v.  Stinger,  78  Pa.  St.  219; 
TimrOey  v.  C,  M.  cfe  St.  P.  B.  Co.  53  Wis.  626;  BuOer  v. 
M.  cfe  St.  P.  B.  Co.  28  id.  487;  Bower  v.  C,  M.  cfe  St  P.  B. 
Co.  61  id.  457;  Ferguson  v.  Wis.  Cent.  B.  Co.  63  id.  145; 
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Duame  v.  C.  <&  JST,  W.  R.  Co.  72  id.  523,  530 ;  Ward  v.  C,  St. 
P.,  M.  cfe  0.  E.  Co.  85  id.  601 ;  Whulenv.  C.  <&  iT.  W.  R.  Co.  75 
id.  654;  Johnson  v.  L.  S.  T.  cfe  T.  Co.  86  id.  64;  Diibemer  v. 
<J.,  M.  cfe  St.  P.  R.  Co.  47  id.  138 ;  Phillips  v.  M.  cfe  N.  R. 
Co.  77  id.  349;  French  v.  T.  B.  R.  Co.  116  Mass.  537;  Tyler 
V.  ]Sr.  7.  cfe  iT.  K  R.  Co.  137  id.  238;  Spencer  v.  I.  C.  R.  Co. 
29  Iowa,  55;  Artz  v.  (7.,  R.  J.  cfe  P.  R.  Co.  34  id.  153;  Farley 
V.  C.y  R.I.dsP.  R.  Co.  56  id.  337;  BonneU  v.  D.,  L.  cfe  W. 
R.  Co.  39  N.  J.  Law,  193 ;  Bel-aware^  L.  cfe  W.  R.  Co.  v.  Con- 
verse,  139  U.  S.  469;  Patian  v.  E.  T.,  V.  cfe  O.  R.  Co.  12 
L.  K.  A.  184;  Chicago  &  E.  I.  R.  Co.  v.  Hedges,  105  Ind. 
398;  O'Connor  v.  M.  P.  R.  Co.  94  Mo.  150;  Alabama  cfe  F. 
R.  Co.  V.  Summers,  68  Miss.  566 ;  Brovm  v.  If.  Y.  C.  R.  Co. 
32  N.  Y.  597 ;  Breckenf  elder  v.  L.  S.  cfe  M.  S.  R.  Co.  79  Mich. 
560;  Philadelphia  dk  R.  R.  Co.  v.  Carr,  99  Pa.  St.  505. 

Cassodat,  J.  The  depot  in  Mazomanie  fronts  to  the  north . 
At  the  east  end  of  the  depot  platform  is  firodhead  street, 
running  north  and  south,  and  about  eighty  feet  wide.  About 
^76  feet  east  of  Brodhead  street  is  the  turn-table,  and  about 
540  feet  east  of  Srodhead  street  is  the  water-tank.  Imme- 
diately north  of  the  depot,  and  about  eight  feet  from  it,  is 
the  main  railway  track,  and  there  are  two  tracks  north  of 
that,  and  immediately  south  of  the  depot  is  another  track, 
tmd  about  sixty-five  feet  south  of  that  is  stiU  another  track. 
Southwest  from  the  depot,  and  about  100  feet  from  it,  are 
the  stock  yards,  and  the  ice-house  is  immediately  west  of 
that,  and  they  are  both  between  the  two  last-named  tracks. 
The  stock  yards  and  the  ice-house  together  are  about  160 
feet  in  length.  Nearly  200  feet  west  of  the  depot,  and  320 
feet  west  of  Brodhead  street  and  parallel  with  it,  is  what 
was  originally  laid  out  as  Scott  street,  eighty  feet  in  width, 
but  which  is  now  entirely  crossed  by  the  stcxjk  yards  and 
the  icje-house  mentioned.  The  depot  platform  runs  west  to 
Scott  street.    Scott  street,  north  of  the  railway  grounds,  is 


190  SUPREME  COUET  OF  "WISCONSrN".  [90 

Schlimgen  ts.  Chicago^  Milwaukee  &  St.  Paul  R.  CkK 

still  used  as  a  street,  but  is  considerably  narrowed  up  by 
buildings  and  other  incumbrances.  That  part  of  Scott  street 
within  the  railway  grounds  north  of  the  ice-house  and  stock 
yards  is  still  used  for  teams  by  those  going  to  the  depot  or 
stock  yards  from  that  direction,  and  is  also  in  daily  use  by 
persons  on  foot.  About  320  feet  west  of  Scott  street,  and 
parallel  with  it,  is  Crocker  street,  and  320  feet  west  of  that, 
and  parallel  with  it,  is  a  public  highway  on  the  section  line. 
About  165  feet  west  of  Scott  street  is  the  east  end  of  the 
coal  shed,  which  runs  west  112  feet,  the  north  side  of  which 
is  eight  and  one-half  feet  south  of  the  main  railway  track, 
and  the  same  is  about  nineteen  feet  wide,  its  height  being 
uneven,  its  greatest  height  being  about  twenty-eight  feet;, 
vand  the  west  end  is  about  forty  feet  east  of  Crocker  street. 
From  the  public  highway  on  the  section  line  at  the  west  to 
the  water-tank  at  the  east,  a  distance  of  over  1,700  feet,  the 
main  track  forms  the  arc  of  a  very  large  circle,  with  the 
depot  on  the  concave  side  and  a  little  east  of  the  middle. 
So  that  the  main  railway  track  on  the  east  side  of  Crocker 
street  is  about  seventy-five  feet  further  north  than  on  the 
east  side  of  the  public  highway  mentioned,  and  the  main 
railway  track  at  the  center  of  Scott  street  is  about  ten  feet 
further  north  than  at  the  east  line  of  Crocker  street.  Such 
was  the  general  situation  at  the  time  of  the  injury  in  question. 
The  undisputed  evidence  is  to  the  effect  that  at  the  time 
of  the  trial  Kapinos  was  fifty-two  years  of  age;  that  he 
had  lived  in  this  country  thirty-eight  years;  that  fifteen 
years  of  the  time  he  had  resided  in  Mazomanie;  that  he  had 
worked  for  the  defendant  on  a  gravel  train  and  section 
work  from  the  spring  of  1867  to  the  fall  of  1892;  that  he 
was  familiar  with  the  manner  of  handling  brakes  and  train 
signals;  that  on  the  morning  of  February  10, 1893,  he  went 
from  where  he  was  living,  in  the  southeast  part  of  the  vil- 
lage, to  see  one  Krachey,  residing  on  Scott  street  north  of 
the  railway ;  that,  failing  to  find  him,  he  again  returned  to 


Wm.]  JANUARY  TERM,  1895.  191 

Schlimgen  vs.  Chicago^  Milwaukee  &  St.  Paul  R  Ca 

Xrachey's  house,  but  he  was  still  absent  from  home;  that 
he  then  went  south  on  Scott  street  to  the  main  railway 
track,  where  he  found  two  section  men  shoveling  snow  from 
the  track  —  one,  Micula,  near  the  west  line  of  Scott  street 
and  a  few  feet  south  of  the  main  railway  track,  and  the 
other,  Loudine,  near  the  cinder  pit  and  a  few  feet  south  of 
the  main  railway  track;  that  the  cinder  pit  was  about  ten 
feet  long  and  under  the  main  railway  track;  that  the  east 
end  of  the  cinder  pit  was  thirteen  feet  west  of  the  west  end 
of  the  depot  platform;  that  from  the  west  end  of  the  cinder 
pit  to  the  east  end  of  the  coal  shed  was  209^  feet ;  that  Ka- 
pinos  stopped  and  talked  with  Loudine;  that  while  thus 
talking,  and  standing  eight  or  ten  feet  south  of  the  main 
railway  track  and  about  two  feet  west  of  the  cinder  pit,  he 
looked  west  and  saw  the  engine,  with  the  bell  ringing,  about 
the  center  of  the  coal  shed,  coming  from  the  west  with  the 
tender  and  snow  plow  attached ;  that  it  passed  by  and  went 
east,  with  the  head  brakeman  on  the  t^ider;  that  as  it 
passed  him  he  stepped  back  south  a  couple  of  steps;  that  ho 
then  looked  west,  as  he  testified,  and  could  see  the  main  rail- 
way track  about  to  the  center  of  the  coal  shed,  but  did  not 
notice  anything  coming  at  that  time;  that  his  father  had  been 
killed  on  a  train  before,  and  that  he  was  afraid  there  was  & 
train  coming;  that  then,  after  some  further  conversation  with 
Loadine,  he  started  north  across  the  track,  about  two  feet 
west  from  the  cinder  pit,  with  his  face  turned  easterly,  when 
he  was  struck  on  his  left  side  bv  the  balance  of  the  train 
coming  from  the  west,  and  knocked  down  on  the  track  and 
badly  injured;  that  it  was  about  half  past  ten  o'clock  in  the 
forenoon;  that  the  tender  and  engine  were  part  of  a  wild 
or  irregular  stock  train,  not  running  on  any  schedule  time; 
that  the  balance  of  the  train,  consisting  of  nine  cars  and  a 
caboose,  had  been  uncoupled  from  the  tender  and  engine 
while  the  train  was  in  motion,  somewhere  west  of  the  coal 
shed;  that  when  the  tender  and  engine  were  so  uncoupled 
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the  conductor  set  the  brake  on  the  first  car,  then  on  the  sec- 
ond, and  then  on  the  third,  when  he  heard  Micula  halloo  to 
Kapinos  about  the  time  he  was  struck;  that  the  hind  brake- 
man  had  previously  set  the  brake  on  the  car  next  to  the  ca- 
boose, and  also  on  the  second  and  third  car  from  the  caboose; 
that  the  distance  from  w^here  Kapinos  stood  at  the  time  he 
looked  west,  after  the  engine  passed,  to  the  middle  of  the 
coal  shed,  where  he  could  have  seen  the  cars  coming  had 
they  been  there,  as  he  testified,  was  263  feet,  or  nearly  six- 
teen rods. 

One  of  the  plaintiff's  witnesses,  who  was  at  the  time 
standing  on  the  north  side  of  the  depot  and  about  the  mid- 
dle of  the  depot  platform,  testified  to  the  effect  that  when 
Kapinos  was  struck  the  engine  had  just  passed  over  Brod- 
head  street, —  which  would  indicate  that  the  cars  at  the  time 
were  about  440  feet  back  of  the  engine.  Other  witnesses 
put  them  considerably  further  apart,  but  the  discrepancy  is 
not  material.  There  is  some  slight  discrepancy  as  to  the 
precise  distance  Kapinos  stood  south  of  the  main  railway 
track  when  talking  to  Loudine,  just  before  he  started  to  go 
north;  that  is  to  say,  whether  he  stood  eight  or  ten  feet 
south  of  the  track,  or  a  step  or  two  further  south.  But  this 
is  not  material,  in  view  of  the  fact  that  Kapinos  testified  to 
the  effect  that  he  could  see  the  track  west  to  a  point  about 
the  middle  of  the  coal  shed. 

The  question  arises  whether,  upon  the  undisputed  evidence, 
the  court  was  justified  in  submitting  the  case  to  the  jury. 

1.  We  are  constrained  to  hold  that,  in  the  absence  of  con- 
tributory negligence,  there  would  have  been  sufficient  evi- 
dence to  justify  such  submission  as  to  the  defendant's 
negligence  in  failing  to  keep  a  lookout  in  the  direction  in 
which  the  car  which  struck  Kapinos  was  moving,  as  it  ap- 
proached the  crossing  where  people  were  liable  to  be.  Sed- 
dies  V.  C.  <&  N.  W.  R,  Co,  74  Wis.  247;  JoKvsm  v.  Z.  S.  T. 
<&  T.  Oo.  86  Wis.  64. 
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2.  The  more  important  qnestion  is  whether  it  appears  from 
the  undisputed  evidence  that  Kapinos  was  guilty  of  contrib- 
utory negligence.  The  jury  found  that  when  Kapinos  thus 
started  to  go  north  across  the  main  railway  track  he  did  not 
look  west  along  the  track  to  see  if  there  were  any  cars  com- 
ing. It  is  very  manifest  that  had  he  looked  when  he  so 
started,  or  at  any  time  thereafter  and  before  he  was  struck, 
he  would  have  seen  the  coming  cars,  as  there  was  nothing 
else  to  obstruct  his  vision  for  at  least  263  feet,  and  that  dis- 
tance would  necessarily  increase  as  he  approached  the  track. 
The  jury  found  that  he  was  fifteen  feet  south  of  the  main 
tnv^k  when  he  so  started  to  go  north ;  that  the  coming  cars 
were  sixty  feet  west  of  him  when  he  so  started ;  and  that 
they  were  moving  at  the  rate  of  six  miles  per  hour.  Thus  it 
appears  from  the  verdict  that  the  cars  were  moving  about 
twice  as  fast  as  a  man  would  ordinarily  walk.  In  other 
words,  had  he  looked,  the  cars  would  have  been  in  plain 
sight  of  him  for  a  sufficient  length  of  time  for  him  to  have 
walked  131  feet, —  when  at  most  he  did  not  walk  more  than 
fifteen  feet  before  he  was  struck.  It  may  be  that  the  jury 
would  have  been  warranted  by  the  evidence  in  finding  that 
the  cars  were  moving  more  rapidly  than  they  did.  Still  the 
question  would  recur  whether  Kapinos  was  excusable  for 
not  looking  west  before  going  onto  the  track.  True,  in  giv- 
ing an  affirmative  answer  to  a  question  put  to  him  on  cross- 
examination,  Kapinofii  was  made  to  say  that  he  looked  west 
"  when  "  he  started  to  go  across  the  track,  and  repeated  the 
same  a  little  later.  But  he  must  have  meant  what  he  tes- 
tified to  on  direct  examination,  to  the  effect  that  he  looked 
just  "  hefore^^  starting.  If  he  had  looked  when  he  started, 
or  at  any  time  thereafter  and  before  he  was  struck,  he 
would  necessarily  have  seen  the  cars  coming  in  time  to  have 
stopped,  for  it  appears  affirmatively  that  there  was  nothing 
to  obstruct  his  vision,  and,  in  the  absence  of  evidence  to  the 
contrary,  we  cannot  assume  that  his  eyesight  was  defectiive*. 
Vol.  90—13 
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If,  as  contended  on  behalf  of  the  plaintiff,  he  had  conversa- 
tion with  Loudine  after  having  looked  west  and  failed  to 
see  any  moving  cars,  still  we  are  constrained  to  hold  that 
that  fact  of  itself  was  insufficient  to  excuse  him  from  looking 
again  before  going  upon  the  track.  He  had  no  team  nor 
animal  to  manage.  He  was  in  no  way  incumbered.  His 
body  and  limbs  were  subject  to  his  own  volition.  He  could 
stop  immediately.  According  to  the  verdict  of  the  jury,  he 
did  not  move  faster  than  one  half  of  an  ordinary  walk. 
There  does  not  appear  to  have  been  anything  to  divert  his 
attention  as  he  approached  the  track.  A  railroad  track  is, 
in  effect,  a  standing  proclamation  to  those  approaching  it 
that  cars  are  liable  to  run  thereon  at  any  time;  and  espe- 
cially is  this  so  on  depot  grounds.  This  court  has  repeatedly 
held  that  a  person  approaching  a  railway  track  must  use  his 
eyes  in  looking  and  his  ears  in  listening.  The  looking  and 
the  listening  must,  as  a  general  rule,  be  contemporaneous 
with  the  aot  of  approaching  and  crossing.  The  shorter  the 
distance  that  can  he  seen  along  a  track  by  one  approaching 
the  same,  the  more  frequently  should  the  person  so  approach- 
ing look  and  listen.  The  obligation  resting  upon  Kapinos 
to  exercise  ordinary  care  to  escape  danger  in  approaching 
and  crossing  the  track  was  just  as  binding  as  the  obligation 
resting  upon  the  defendant's  servants  having  the  manage- 
ment of  the  coming  cars  to  use  ordinary  care  to  prevent 
danger  to  any  one,  and  his  opportunities  for  avoiding  such 
danger  were  far  superior  to  their  opportunities  to  prevent 
such  danger.  They  had  ten  cars  to  manage.  He  had  noth- 
ing to  manage  but  himself. 

These  views  are  in  harmony  with  numerous  adjudications 
of  this  court.  Langhoff  v.  M,  <&  P.  du  C.  R,  Co.  23  Wis. 
43;  Delaney  v.  JU.  cfe  St.  P.  R.  Co.  33  Wis.  67;  Haas  v.  C. 
cfe  N.  W.  R.  Co.  41  Wis.  44;  Kearney  v.  (7.,  M.  c&  St.  P.  R. 
Co.  47  Wis.  144;  SchiUing  v.  CI,  M.  cfe  St.  P.  R.  Co.  71  Wis. 
255;  Olson  v.  C,  M.  cfe  St.  P.  R.  Co.  81  Wis.  41;  Hwnsen,  v. 
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(7.,  Mid  St.  P.  B.  Co.  83  Wis.  631 ;  Schmolze  v.  (7.,  M.  d 
/».  P.  JS.  Go.  83  Wis.  659;  Wilher  v.  Wis.  Cent.  Co.  86  Wis. 
535;  LofdaU  ^  Jf.,  St.  P.  cfe  S.  S.  M.  E.  Co.  88  Wis.  421. 

The  facts  in  the  case  at  bar  are  much  less  favorable  to  a 
recovery  than  several  of  the  cases  here  cited.  The  cases  re- 
lied  upon  by  counsel  for  tke  plaintiff  are  clearly  distinguish- 
able. The  nearest  approach  of  any  of  them  to  the  case  at 
bar  is,  perhaps,  Ferguson  v.  Wz&^  Cent.  B.  Co.  63  Wis.  145, 
Avhere,  in  a  village,  the  plaintiff  stepped  upon  the  track  im- 
mediately after  the  engine  had  passed,  and  when  he-was  so 
enveloped  in  smoke  and  steam  from  the  engine  as  to  prevent 
him  from  seeing  the  approaching  cars,  which  had  been  un- 
coupled and  were  following  the  engine,  and  it  was  held  that 
the  question  of  contributory  negligence  was  properly  left  to 
the  jury.    No  such  facts  are  here  present. 

Upon  the  undisputed  evidence,  as  well  as  the  verdict,  we 
must  hold  that  Mr.  Kapinos  was  guilty  of  contributory  neg- 
ligence. There  are  manifest  errors  in  the  record,  but  we 
have  felt  that  it  is  better  for  all  parties  that  the  case  should 
be  decided  upon  the  merits. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Pleading:  Definiteness:  Negligence:  Personal  injuries:  Bill  of  particvr      ^^  ^^*^  ^^^^ 

lars. 

1.  A  complaint  alleging  in  gubstance  that  defendant  negligently  drove 

his  horses  at  great  speed  along  a  highway  and  came  np  behind 
plaintiff's  vehicle  and  negligently  ran  into  it,  is  held  sufficiently 
definite  as  to  defendant's  negligence. 

2.  Allegations  that  by  reason  of  defendant's  negligence  plaintiff  was 

thrown  from  his  carriage  to  the  ground,  and  his  arm,  aboulden 
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and  baok  were  seriously  and  permanently  injured,  and  his  body- 
otherwise  bruised  and  injured,  from  which  injuries  he  became 
sick,  sore,  maimed,  and  disordered,  and  suffered  great  pain,  eta, 
though  not  as  exact  as  they  might  be  made,  were  sufficiently 
definite  as  to  the  injuries. 
8.  To  obtain  an  itemized  statement  of  the  damages,  defendant  should 
demand  a  bill  of  particulars. 

Appeal  from  an  order  of  the  circuit  court  for  Dane 
county:  R.  G.  Sibbbokbr,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from,  an  order  denying  a  motion  to  re- 
quire the  complaint  to  be  made  more  definite  and  certain. 
The  complaint  alleges  that  the  plaintiff  owned  a  horse  and 
carriage,  and  was  riding  with  the  same  on  the  11th  of  Oc- 
tober, 1893,  upon  the  highway,  with  due  care,  and  that  de- 
fendant was  at  the  same  time  passing  along  said  highway 
in  a  carriage  drawn  by  two  horses  which  he  was  driving; 
"  that  the  defendant  then  and  there  carelessly  and  negli- 
gently drove  and  managed  his  said  horses  and  vehicle  at 
great  speed  along  said  highway  behind  the  plaintiff's  vehicle 
and  horse,  and  that  by  reason  of  his  negligence,  and  with- 
out fault  or  negligence  of  the  above-named  plaintiff,  said 
defendant's  vehicle  and  horses  struck  plaintiff's  vehicle  with 
great  force  and  violence;  that,  by  reason  of  such  negligent 
act  of  said  defendant,  plaintiff  was  thrown  from  his  car- 
riage to  the  ground  with  great  force  and  violence,  and  that, 
in  consequence  thereof,  the  arm,  shoulder,  and  back  of  the 
said  plaintiff  were  seriously  and  permanently  injured,  and 
his  body  otherwise  bruised  and  injured,  from  which  injuries 
he  became  sick,  sore,  maimed,  and  disordered,  and  suffered 
great  pain  and  distress,  and  was  for  a  long  time  confined  to 
his  bed  and  prevented  from  attending  to  his  business,  that 
of  a  farmer;  that,  in  consequence  of  such  injuries,  he  was 
compelled  to  employ  physicians  and  nurses,  and  purchase 
medicines;  that,  by  reason  of  the  aforesaid  negligent  and 
wrongful  act  of  the  defendant,  the  carriage  of  the  plaintiff 
was  damaged  and  injured  by  the  breaking  of  an  aide,  thill, 
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and  wheel,  in  consequence  of  the  above  collision,  and  from 
the  further  fact  that  plaintiff's  horse  became  frightened 
through  the  negligence  of  the  defendant,  and  ran  away,  the 
plaintiff  being  placed  in  such  situation  by  reason  of  the  neg- 
ligence of  the  defendant  that  he  had  no  control  over  said 
animal,  and  plaintiff  was  put  to  expense  for  repairs  upon 
said  carriage ;  that  in  consequence  of  the  actions  of  the  said 
horse  of  plaintiff,  through  the  negligence  of  the  defendant, 
the  harness  on  said  horse  was  torn,  putting  plaintiff  to  ex- 
pense for  repairs;  that,  by  reason  and  in  consequence  of  all 
the  facts,  circumstances,  and  acts  above  named,  plaintiff  has 
suffered  damages  to  the  amount  of  tif teen  hundred  dollars, 
for  which  amount,  and  the  costs  and  disbursements  of  this 
action,  judgment  is  demanded  in  favor  of  said  plaintiff  and 
against  said  defendant." 

The  defendant  moved  for  an  order  requiring  the  plaintiff 
to  make  the  complaint  more  definite  and  certain,  by  stating 
therein:  "(1)  Wherein  it  is  claimed  the  defendant  was  care- 
less or  negligent,  and  how  such  alleged  negligence  caused 
the  injuries  set  forth  in  the  complaint.  (2)  What  negligent 
acts  of  the  defendant,  if  any,  are  relied  upon  i  (3)  What 
negligent  failures  to  act  on  the  part  of  the  defendant,  if 
any,  are  relied  upon  ?  (4)  What  serious  and  permanent  in- 
jury did  the  plaintiff  suffer  to  his  arm,  shoulder,  and  back? 

(5)  In  what  manner  was  the  plaintiff  maimed  and  disordered? 

(6)  What  length  of  time  was  the  plaintiff  confined  to  his 
bed?  (7)  For  how  long  a  time  was  the  plaintiff  prevented 
from  attending  to  his  business?  (8)  What  expense  did  the 
plaintiff  incur  in  the  employment  of  physicians,  nurses,  and 
the  purchase  of  medicines  ?  (9)  What  expense  did  the  plaint- 
iff incur  for  the  repairs  of  his  carriage?  (10)  What  expense 
did  the  plaintiff  incur  for  the  repair  of  his  harness? ''  From 
an  order  denying  the  motion  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Ztcse  <&  Wait,  and 
oral  argument  by  Z.  £.  Lvse.    They  cited  Barney  v.  Hart- 
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ftyrd,  73  Wis.  95;  Delie  v.  a  &  N.  W.  R.  Co,  51  id.  400 
Young  v.  Lynch^  66  id.  514;  Schneider  u  Wia.  Cent.  Co 
81  id.  356;  MoQuade  <o.  C.  cfe  N.  W.  R.  Co.  68  id.  616 
Cahill  V.  Laytony  57  id.  615 ;  Palmer  v.  JSmoeSy  73  id.  50 
Cvncmnatiy  /.,  St.  L.  d&  C.  R.  Co.  v.  GaineSy  104  Ind.  526 
Ayere  v.  C.  cfe  JHf.  W.  R.  Co.  58  Wis.  537;  Bliss,  Code  PI 
§  211fl^. 

For  the  respondent  there  was  a  brief  by  J.  M.  Clanceyy 
Erling  K.  Loverudy  and  ChhrUs  E.  Whelany  and  oral  argu- 
ment by  Mr.  WheUn.  They  cited  Bliss,  Code  PL  §  211 ; 
Carey  v.  C  &  iT.  W.  R.  Co.  67  Wis.  608;  Maxwell,  PI.  &  Pr. 
(4th  ed.),  137;  Kessler  v.  Leedsy  51  Ind.  212;  Ohio  dk  M.  R. 
Co.  V.  Selbyy  47  Ind.  471 ;  Black,  Proof  &  PL  in  Ace.  Cas. 
201;  Johnson  v.  St.  P.  <&  D.  R.  Co.  31  Minn.  283;  Mack  v. 
St.  L.y  K.C.dkN.  R.  Co.  77  Mo.  232;  Oldjidd  v.  JV.  T.  cfe 
S.  R.  R.  Co.  14  N.  Y.  310 ;  Burdick  v.  Worrally  4  Barb. 
596;  Reardon  v.  I^.  Y.  Consolidated  Card  Co.  50  N.  Y. 
Super.  Ct.  514;  Jackman  v.  Lardy  56  Hun,  192;  Orindev. 
M.  &  St.  P.  R.  Co.  42  Iowa,  376 ;  Young  v.  Lynchy  66  Wis. 
514;  Agnew  v.  Brooklyn  C.  R.  Co.  5  N.  Y.  Supp.  756. 

WiNSLow,  J.  This  motion  does  not  seem  to  us  to  possess 
substantial  merit.  While  the  complaint  may  not  be  a  model 
of  pleading,  it  tells  a  plain  story,  which,  under  the  circum- 
stances, we  think  is  sufficiently  definite.  It  charges,  in  sub- 
stance, that  the  defendant  drove  his  team  at  a  great  rate  of 
speed  along  the  highway,  and  came  up  behind  the  plaintiffs 
vehicle  and  negligently  ran  into  it.  It  could  hardly  be  ex- 
pected that  the  plaintiff,  when  run  into  from  the  rear,  would 
know  or  be  able  to  state  what  specific  negligent  act  was 
done  by  the  defendant,  other  than  his  driving  at  a  high  rate 
of  speed;  and  we  think  the  allegation  entirely  sufficient. 
All  the  injuries  which  the  plaintiff  suffered  as  a  result  of 
the  collision  are  quite  plainly  charged  to  have  been  caused 
by  the  negligent  act  of  the  defendant  in  running  into  the 
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plaintiflPs  vehicle.  The  allegations  of  injuries  to  the  person, 
though  not  as  exact  as  they  might  be  made,  are,  we  think, 
sufficiently  definite.  It  is  hardly  necessary  to  specify  every 
muscle  that  ached  and  every  nerve  that  throbbed.  If  the 
defendant  desired  an  itemized  statement  of  the  damages  he 
could  have  demanded  a  bill  of  particulars.  Barney  v,  Hart- 
ford, 73  Wis.  95. 

By  the  Court —  Order  affirmed. 


90    199 
101    165 


JoNKs,  Appellant,  vs.  Hunt,  Respondent. 

April  J^— April  2S,  1895. 

JustUxt^  courts:  Jurisdiction:  Docket  entries  of  pleadings:  Certiorari.      90         199( 

dll7        »579 

1.  Jurisdiction  of  a  justice's  court  wiU  not  be  presumed,  but  must  ap-  

pear  upon  the  face  of  the  proceedings. 

2.  The  judgment  of  a  justice  will  be  reversed  on  certiorari  where  his 

docket  does  not  show  the  nature  of  the  action  or  of  the  plaintiff*s 
claim  or  that  there  were  any  pleadings,  and  nothing  in  the  return 
gives  any  information  in  respect  thereto,  since  jurisdiction  of  the 
subject  matter  does  not  appear. 

Appeal  from  a  judgment  of  the  circuit  court  for  Adams 
county :  K.  G.  Siebecker,  Circuit  Judge.     Beversed. 

A  common-law  certiorari  was  issued,  on  the  petition  of  the 
appellant,  to  a  justice  of  the  peace  for  Adams  county,  to  re- 
view his  proceedings  in  an  action  before  him  in  which  the 
said  respondent  was  plaintiff  and  the  appellant  was  defend- 
ant, and  which  resulted  in  a  judgment  against  the  latter, 
and  in  favor  of  the  plaintiff  therein,  of  $3  damages  and 
$59.62  costs.  From  the  copy  of  the  docket  the  justice  re- 
turned to  the  writ,  it  appeared  that  a  summons  was  issued 
in  favor  of  Hunt  against  Jones  as  defendant,  returnable  as 
provided  by  law;  that  on  the  return  day  the  parties  ap- 
peared at  the  proper  time,  when  the  defendant  filed  a  writ- 
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ten  offer  of  judgment,  which  was  not  accepted,  and  the 
cause  was  adjourned  at  the  defendant's  request  until  June 
25,  1891.  Upon  the  adjourned  day  the  parties  appeared 
and  the  defendant  called  for  a  jury,  which  appears  to  have 
been  summoned,  and  the  trial  proceeded  until  June  27tb, 
when  the  jury  found  a  verdict  for  the  plaintiff  for  three  dol- 
lars, upon  which  judgment  was  given  as  stated.  The  docket 
does  not  contain  any  entry  showing  the  nature  of  the  action 
or  of  the  plaintiff's  claim,  nor  does  it  appear  that  he  made 
any  complaint,  either  oral  or  written,  or  that  the  defendant 
made  any  plea  or  answer,  nor  was  there  any  paper  returned 
by  the  justice  affording  any  information  whatever  in  respect 
thereto. 

The  circuit  court  gave  judgment  affirming  the  judgment 
of  the  justice,  with  costs,  and  the  plaintiff  in  the  writ  of 
oertiorarij  Jones^  appealed. 

S.  TT.  Pierce^  for  the  appellant. 

«/.  U,  Rogers^  for  the  respondent. 

PiNNEY,  J.  The  return  wholly  fails  to  show  that  the  jus- 
tice had  jurisdiction  to  render  judgment  against  the  defend- 
ant. The  jurisdiction  of  a  court  of  general  jurisdiction  will 
be  presumed  until  the  contrary  appears;  but  justices'  courts 
are  courts  of  inferior  and  limited  jurisdiction,  and  jurisdic- 
tion must  appear,  both  as  to  person  and  subject  matter,  upon 
the  face  of  their  proceedings,  and  will  not  be  presumed.  This 
is  so  well  understood  that  citation  of  authority  to  support  it 
is  unnecessary.  It  is  a  proposition  as  old  as  the  law  itself. 
Whether  the  subject  matter  of  the  trial  before  the  justice 
was  slander,  libel,  malicious  prosecution,  or  false  imprison- 
ment, of  which  he  could  not  have  jurisdiction,  or  whether 
it  was  upon  contract  or  other  cause  of  action  where  the 
amount  claimed  was  less  than  $200,  as  specified  in  sec.  3572, 
E.  S.,  of  which  a  justice  would  have  jurisdiction,  does  not 
appear  even  by  inference.    The  record  is  absolutely  silent 
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on  the  subject.  The  statute  (sec.  3574,  subd.  4)  requires  the 
justice  to  enter  upon  his  docket,  "  where  the  pleadings  are 
written,  a  brief  statement  of  their  nature  and  reference  to 
the  pleadings  filed ;  and  where  the  pleadings  are  made  orally, 
a  concise  statement  of  the  complaint  of  the  plaintiff,  the  an- 
swer of  the  defendant,  the  further  pleadings  if  any,  and  the 
issue  joined."  The  object  of  this  provision  is  that  the  juris- 
diction of  the  justice  may  appear  upon  the  face  of  the  pro- 
ceedings, and  to  preserve  the  rights  of  the  parties  by  showing 
what  is  adjudicated.  Jurisdiction  as  to  the  subject  matter, 
whatever  it  may  have  been  that  was  litigated  before  the  jus- 
tice, does  not  appear  upon  the  face  of  this  record  or  the  pro- 
ceedings of  the  justice.  It  was  necessary  that  the  substance 
of  the  issue  should  appear.  Phillips  v.  Bridges^  3  Wis.  270; 
Hibbard  v.  Bell,  3  Pin.  190;  Smith  v.  Bahr,  62  Wis.  244; 
12  Am.  &  Eng.  Ency.  of  Law,  504,  and  cases  in  notes.  If 
the  necessary  facts  to  confer  jurisdiction  on  an  inferior  court 
do  not  appear  in  its  record,  its  judgment  will  be  held  void, 
wherever  it  is  brought  in  question.     Id.  148. 

It  was  formerly  the  rule  that  in  pleading  or  declaring  on 
a  justice's  judgment  it  w»as  necessary  to  allege  the  neces- 
sary facts  to  show  that  he  had  jurisdiction.  Cleveland  v, 
Rogers^  6  Wend.  438;  Thomas  v.  Bobifison,  3  Wend.  267. 
Under  this  rule  it  would  be  impossible  to  frame  from  the 
record  a  sufficient  declaration  in  an  action  upon  this  judg- 
ment. By  the  present  statutory  rule  of  pleading  (R.  S.  sec. 
2673),  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction ;  but  such  judgment  may  be  stated  "  to  have  been 
duly  made  or  given,"  and  if  the  allegation  is  controverted 
the  party  pleading  "  shall  be  bound  to  establish  on  the  trial 
the  facts  conferring  jurisdiction."  In  an  action  on  this  judg- 
ment under  this  rule  the  plaintifif  would  necessarily  be  de- 
feated, for  the  record  would  not  support  such  an  allegation. 

The  respondent  relied  on  Cqfee  v.  Chippewa  Falls,  36  Wis. 
121,  and  Baizer  v.  Lasch,  28  Wis.  268,  to  show  that  the  fail- 
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ure  to  enter  a  brief  statement  of  the  complaint  in  the  docket 
was  not  fatal  to  the  jurisdiction,  and  it  would  be  presumed 
that  there  were  pleadings  filed,  and  that  the  defendant 
waived  all  irregularities  by  going  to  trial.  The  case  of 
Henchel  v.  W.  dk  W.  Mfg.  Co.  51  Wis.  363,  shows  that  the 
want  of  jurisdiction  as  to  subject  matter  could  not  be  waived, 
even  by  express  consent.  In  Coffee  v.  Chippewa  FaUs^  supra^ 
there  was  a  written  complaint,  as  appears  from  the  opinion 
of  the  court,  and  the  printed  case  shows  that  the  docket 
entries  of  the  justice  referred  to  it,  that  a  demurrer  to  the 
entire  complaint  was  overruled,  and  afterwards  a  second  de- 
murrer to  a  part  of  it,  and  that  the  defendant  refused  to  put 
in  an  answer.  The  complaint  was  returned  to  the  circuit 
court,  where  the  judgment  was  aiBrmed,  but  was  not  trans- 
mitted to  this  court  on  the  appeal.  This  court  did  not  in- 
dulge in  any  presumption  that  the  judgment  of  the  justice 
was  valid,  but  did  act  upon  the  presumption  that  the  judg- 
ment of  the  circuit  court, —  a  court  of  general  jurisdiction, — 
given  upon  the  entire  record,  with  the  complaint  before  it, 
was  rightly  given.  In  Baizer  v.  Lasch^  28  Wis.  268,  the 
action  was  commenced  by  attachment,  and  the  affidavit 
showed  the  nature  and  amount  of  the  plaintiflfs  claim.  The 
objection  was  that  no  bill  of  particulars  had  been  filed,  as 
required,  and  that  the  judgment  rendered,  for  $23.70,  ex- 
ceeded the  amount  of  the  plaintiff's  claim.  It  was  rightly 
held  that  these  objections  were  not  jurisdictional. 

For  the  reasons  above  stated,  the  judgment  of  the  circuit 
court  is  erroneous. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that  court  with  direc- 
tions to  reverse  the  judgment  of  the  justice  of  the  peace. 
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Elofeson,  Kespondent,  vs.  Lindsay,  Appellant.  •SeSo 

•106  6U 

AprU  4^Apra  fS,  1896. 

(1-5)  Deed:  Description:  Mistake:  Evidence  of  intention:  Color  of  title: 
Adverse  possession:  IJjectment:  Title.  (6)  Tax  deed:  Notice  of  ap- 
plication. 

1.  Parol  evidence  is  not  admissible  in  ejectment  to  show  that  convey- 

ances were  intended  to  cover  the  land  in  question  and  that  it  was 
through  a  mistake  that  they  did  not,  where  the  instruments  thenok- 
selves  are  free  from  ambiguity. 

2.  It  is  only  where  the  description  in  a  deed  is  uncertain  and  doubtful 

that  evidence  of  a  practical  location,  followed  by  adverse  posses- 
sion, is  competent  to  show  the  intention. 

dw  Possession  of  land  under  a  deed  which  by  mistake  does  not  describe 
it,  is  not  with  color  of  title. 

4  Where  a  deed  does  not  describe  the  land  in  question,  adverse  posses- 
sion thereof  by  the  grantee  is  not  aided  by  the  prior  possession  of 
his  grantors^ 

5.  Actual  possession  of  land  is  sufficient  evidence  of  title  to  sustain 
ejectment,  until  the  defendant  shows  a  better  title. 

d  A  tax  deed  is  invalid  if  taken  without  notice  that  it  would  be  ap- 
plied for,  in  a  case  where  such  notice  is  required  by  sea  1175,  R.  S. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  G.  Siebecker,  Circuit  Judge.     lieversed. 

Ejectment  for  a  strip  of  land  three  feet  wide  and  eight 
rods  long,  in  the  village  of  Marshall.  The  complaint  is  in 
the  usual  form.  The  answer  is  a  general  denial,  except  that 
it  admits  that  the  defendant  is  in  possession  and  <;laims  title 
by  tax  deeds. 

The  plaintiff  produced  in  eviclence  a  chain  of  conveyances, 
sho wino:  title  in  him  of  lands  described  as  follows :  "  Com- 
mencing  at  the  southwest  corner  of  lot  five  (5),  in  block 
sixty-five  (65),  according  to  the  recorded  plat  of  the  village  of 
Marshall,  as  recorded  in  the  office  of  the  register  of  deeds; 
thence  running  east  fifty-seven  (57)  feet;  thence  north  eight 
(8)  rods;  thence  west  fifty-seven  (57)  feet;  thence  south 
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eight  (8)  rods,  to  the  place  of  beginning."  This  description 
does  not  cover  or  include  the  tract  described  in  the  com- 
plaint, nor  any  part  of  it,  nor  does  it  touch  it  at  any  point. 
The  plaintiflF  and  his  predecessors  in  possession  have  occupied 
the  tract  described  in  the  complaint,  together  with  adjoining 
lands,  supposing  that  they  owned  it  by  virtue  of  such  con- 
veyances, for  more  than  twenty  years;  and  the  plaintiff  him- 
self has  occupied  it  for  more  than  fifteen  years,  supposing 
that  it  was  included  in  the  description  in  such  conveyances. 
The  court,  against  objection,  received  extrinsic  evidence  to 
show  that  the  description  in  the  conveyances  was  intended 
to  describe  and  include  the  strip  described  in  the  complaint. 

The  defendant  relied  upon  a  tax  deed  and  possession  under 
it,  claimed  to  have  been  taken  with  the  consent  of  the 
plaintiff.  The  plaintiff  denies  that  he  consented  to  defend- 
ant's possession,  and  claims  that  it  was  taken  by  intrusion 
into  his  peaceable  possession.  He  contests  the  validity  of 
the  tax  deed,  on  the  ground  that  it  was  taken  w^ithout  the 
notice  of  intention  to  take  it,  required  by  sec.  1175,  R.  S.,  at 
a  time  when  the  premises  were  actually  occupied  by  him, 
and  upon  a  false  affidavit  that  they  were  unoccupied.  Upon 
these  questions  raised  by  the  defense  there  was  a  conflict  in 
the  testimony. 

The  court  directed  a  verdict  for  the  plaintiff.  From  a 
judgment  on  that  verdict  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  BuahneUy  Rogers 
<&  Ilall^  and  oral  argument  by  A.  B.  BushneU. 

A,  G.  Zimmerman^  for  the  respondent. 

Newman,  J.  It  was  not  competent  to  receive  evidence  to 
show  that  the  conveyances  were  intended  to  cover  and  in- 
clude the  strip  of  land  in  controversy.  The  rule  is  that 
parol  evidence  to  vary  the  terms  of  a  written  instrument, 
or  to  show  an  intention  contrary  to  that  disclosed  upon  its 
face,  is  not  competent,  unless  there  is  ambiguity  in  the  in- 
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strument  itself.  Htihhwrd  v,  Marshall^  50  Wis.  822 ;  Sei  v. 
Iletter,  53  Wis.  415;  Schoh  v,  Danhert,  69  Wis.  416;  Li^ 
scher  V.  Kraus^  74  Wis.  387 ;  Moras  v,  Salisbury^  48  N.  Y. 
637;  Hill  V,  Priedly,  52  N.  T.  635;  Hartt  v.  Rector,  13  Mo. 
497;  Browne,  Par.  Ev.  199,  200,  and  cases  cited.  The  de- 
scription of  the  premises  in  the  conveyances  produced  by 
the  plaintiff  was  entirely  free  from  ambiguity.  Kothing 
could  be  added  or  subtracted  which  could  make  it  more  cer- 
tain. And  the  premises  described  could  be  readily  identified 
by  a  survey.  The  description  was  evidently  a  mistake. 
But  evidence  that  it  was  a  mistake,  or  to  change  the  descrip- 
tion, is  incompetent  in  an  action  at  law.  The  proper  rem- 
edy for  the  correction  of  such  a  mistake  is  an  action  in 
equity  for  that  purpose.  In  an  action  at  law  it  must  stand 
as  it  is  written.     Casgrain  v.  MU/mauke^  Co.  81  Wis.  113. 

It  is  also  well  settled  that,  where  the  description  of  the 
premises  in  a  deed  is  definite,  certain,  and  unambiguous,  ex- 
trinsic evidence  to  show  acquiescence  in  a  different  location 
is  inadmissible,  unless  such  practical  location  is  followed  by 
an  adverse  possession  for  such  a  length  of  time  as  to  bar  an 
action  for  the  recovery  of  the  lands.  Browne,  Par.  Ev.  322, 
and  cases  cited.  It  is  only  in  cases  where  the  description 
in  the  deed  is  uncertain  and  doubtful  that  evidence  of  a 
practical  location,  followed  by  adverse  possession,  is  compe- 
tent to  show  the  intention.  When  a  definite  boundarv  is 
fixed  by  the  grant,  it  must  govern  in  all  cases.  Ilartung  v. 
WiiU,  59  Wis.  285,  290,  291.  This  doctrine  is  recognized  in 
many  cases.  Messer  v,  Oestreich,  52  Wis.  684 ;  Whitney  v. 
Robinson,  53  Wis.  309 ;  McMillan  v.  Wehle,  55  Wis.  685 ; 
Coe  V.  Manseau,  62  Wis.  82;  Meade  v,  Gilfoyle,  64  Wis.  18; 
Lundgreen  v.  Stratton,  73  Wis.  659. 

So  it  is  clear  that  the  plaintiff  failed  to  show  a  paper  title 
to  the  strip  of  land  in  dispute.  He  also  failed  to  show  title 
by  adverse  possession.  His  possession  was  without  color  of 
title  and  falls  short  of  the  statutory  period,  while  the  fact 
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that  he  had  no  written  conveyanc5e  leaves  him  without  aid 
from  the  prior  possession  of  his  predecessors  in  possession. 
Graeven  v.  DieveSj  68  Wis,  317;  Ahlard  v.  Fitzgetaldy  87 
"Wis.  516.  But  he  did  show  actual  possession  of  the  strip. 
This  is  suflBcient  evidence  of  title  to  sustain  his  action,  until 
the  defendant  has  shown  a  better  title.  Bates  v.  CamphelZ^ 
\  25  Wis.  613;  Swift  v.  Agnes,  33  Wis.  228,  240;  Hammer  v. 
Hammer^  39  Wis.  182;  Hacker  v.  HorlemuSy  7^  Wis.  21.  If 
the  defendant's  tax  deed  was  valid  it  shows  a  better  title. 
But  its  validity  depends  upon  the  question  whether  the 
premises  were  occupied  as  provided  by  law  during  the  time 
preceding  the  taking  of  the  deed.  This  is  in  dispute  and 
doubt  upon  the  evidence.  It  is  also  in  dispute  and  doubt 
whether  the  defendant  intruded  into  the  premises,  or  whether 
he  entered  with  the  consent  of  the  plaintiff.  These  ques- 
tions should  have  been  submitted  to  the  jury.  It  was  error 
not  to  submit  them. 

£y  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Murphey,  Kespondent,  vs.  American  Mutual  Accident  As- 
sociation, Appellant. 

Apra  4 — April  2S,  1895. 

Accident  insurance:  False  statement  in  application:  Occupation:  Evi- 

dence, 

1.  An  accident  policy,  the  validity  of  which  was  conditioned  on  the 

truthfulness  of  the  statements  in  the  application  therefor,  was 
avoided  by  a  false  statement  in  such  application  as  to  the  occu- 
pation of  the  insured. 

2,  An  applicant  for  accident  insurance  stated  that  he  was  a  carpenter 

and  millwright  In  an  action  on  the  policy  he  testified  that  at- 
the  time  he  made  the  application  he  was  cutting  cordwood,  antf 
that  at  the  time  of  the  accident^  some  months  later,  he  *'  was  fiamr' 
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ing  timbers  —  framing  sets  and  caps."  He  was  impeached  by 
several  of  his  neighbors,  one  of  whom  testified  that  he  was  not  a 
carpenter  and  millwright,  and  this  testimony  was  not  contra^ 
dieted.  Held,  that  a  finding  of  the  jury  that  he  was  a  carpenter 
when  he  made  the  application  was  contrary  to  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlaxle 
county :  Johk  Goodland,  Circuit  Judge.    Reversed. 

On  December  22, 1890,  the  defendant  entered  into  a  con- 
tract with  the  plaintiff,  whereby  the  defendant,  in  consider- 
ation of  the  membership  fee  and  the  warranties  and  agree- 
ments contained  in  his  application  for  membership,  accepted 
the  plaintiff,  being  a  carpenter  and  millwright,  under  classi- 
flcation  "DD^"  and  insured  him  against  injuries  through 
external,  violent,  and  accidental  means,  for  five  years,  sub- 
ject to  its  by-laws,  in  the  sum  of  $20  per  week,  against  loss 
of  time  caused  by  such  means,  not  exceeding  twenty-six  con- 
secutive weeks  for  any  one  injury,  for  other  than  certain 
injuries  named  therein  and  not  here  claimed,  upon  the  con- 
ditions therein  named,  among  others,  that  the  provisions 
and  conditions  therein  and  those  of  the  application  therefor 
were  precedent  to  the  issuing  of  the  certificate  and  to  its 
validity,  and  that  no  waiver  should  be  claimed  by  reason  of 
any  act  or  acts  of  any  agent,  unless  authorized  in  \yriting 
by  the  president.  So  much  of  the  application  as  is  material 
is  as  follows:  "I  hereby  apply  for  a  certificate  in  the  above 
association,  based  upon  the  following  statements  of  facts, 
which  I  warrant  to  be  true:  My  occupation  is  a  carpenter 
and  millwright,  and  the  duties  required  are  framing  and  build- 
ing. I  receive  $4  per  day  wages.  ...  I  do  hereby  de- 
clare that  the  above  statements  are  true  and  complete. 
.  .  .  I  also  agree  to  accept  certificate  of  membership 
subject  to  all  its  conditiqns  and  provisions." 

On  February  16, 1892,  the  plaintiff  commenced  this  action, 
claiming  indemnity  under  the  contract  for  loss  by  reason  of 
a  burned  hand,  March  22, 1891,  and  a  sprained  ankle,  June 
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18,  1891,  and  alleging  full  compliance  with  all  the  require- 
ments and  conditions  of  the  contract  on  the  part  of  the 
plaintiff.  The  defendant  answered  by  way  of  admissions 
and  denials,  and  alleged  certain  misrepresentations  in  mak- 
ing the  contract,  and  certain  breaches  of  thiB  contract  on  the 
part  of  the  plaintiff,  and,  among  others,  that  he  was  not  a 
carpenter  and  millwright  at  the  time  he  made  the  contract, 
and  did  not  receive  to  exceed  $1.50  per  day,  and  that  the 
plaintiff  did  not  pay  his  premium  or  dues  as  required  by  the 
contract. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect  (1)  that  the  plaintiff  was  totally  disabled 
from  doing  all  kinds  of  work  pertaining  to  his  occupation 
of  a  carpenter  and  millwright,  March  22,  1891;  (2)  that  the" 
plaintiff  was  not  totally  disabled  from  doing  all  kinds  of 
work  pertaining  to  his  occupation  of  a  carpenter  and  mill- 
wright, June  18, 1891 ;  (3)  that  the  plaintiff  was  a  carpenter 
when  he  made  his  application  for  insurance;  (4)  that  the 
plaintiff  mailed  the  letter  containing  five  dollars  to  the  de- 
fendant about  February  22,  1891 ;  (5)  that  the  defendant 
received  the  letter  containing  the  five  dollars  about  March 
28,  1891.  The  court  thereupon  ordered  judgment  in  favor 
of  thc'plaintiff  upon  the  special  verdict  for  $121.25  damages 
and  costs  to  be  taxed.  From  such  judgment  the  defendant 
appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
M,  C,  Phillips^  and  for  the  respondent  on  that  of  Jno,  E, 
3farii7iy  attorney,  and  Latta  c&  Hoffman^  counsellors. 

Cassoday,  J.  The  plaintiff  stated  in  his  written  applica- 
tion for  insurance  that  his  occupation  then  was  that  of  a 
carpenter  and  millwright,  that  the  duties  required  of  him 
were  framing  and  building,  and  that  he  received  four  dol- 
lars per  day  as  wages.  The  contract  of  insurance  was  con- 
ditioned upon  the  truthfulness  of  such  statements.     The 
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third  finding  of  the  jury  to  the  effect  that  at  the  time  of 
making  the  application  for  the  insurance  the  plaintiff  was  a 
carpenter  must  be  regarded  as  a  finding  that  he  was  not  at 
that  time  a  millwright,  since  the  question  submitted  was 
whether  he  was  flien  "  a  carpenter  and  millwright."  There 
is  no  evidence  that  he  was  a  millwright.  The  nearest  ap- 
proach to  any  evidence  that  he  was  a  carpenter  at  the  time 
of  making  the  application  is  his  own  testimony  to  the  effect 
that  he  was  then  ^^  cutting  cordwood,"  and  that  in  March, 
1891,  he  was  "framing  timbers, —  framing  sets  and  caps." 
He  was  flatly  impeached  by  several  of  his  neighbors,  and 
one  of  them,  a  merchant  living  opposite  to  him,  testified 
that  the  plaintiff  was  "  not  a  carpenter  and  millwright." 
That  testimony  was  not  contradicted  by  any  witness.  The 
plaintiff  was  thereafter  on  the  stand  in  rebuttal,  but  made 
no  reference  to  his  occupation.  We  must  hold  that  such 
finding  that  he  was  a  carpenter  is  contrary  to  the  imdLs- 
puted  evidence.  The  plaintiff's  occupation  was  very  mate- 
rial to  the  risk,  and  such  false  representation  in  regard  to  it 
operated,  under  the  provisions  of  the  contract  mentioned  in 
the  foregoing  statement,  as  a  forfeiture  of  any  such  claims 
for  indemnity. 

While  the  jury  sustained  the  claim  for  indenmity  for  loss 
of  time  by  reason  of  the  alleged  burned  hand,  yet  they  ex- 
pressly found  that  such  claim  by  reason  of  the  alleged 
%rJ^  ^  .„  withoai  any  m^t.  There  i.  Much  f vi- 
dence  in  the  case  tending  to  prove  that  the  same  was  true 
in  respect  to  the  hand. 

By  the  CottH. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
Vol.  90—14 
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HoBBBTs  and  another,  Eespondents,  vs.  Kobthwisstebk  Na^ 
TioKAL  Insuhanob  CoMPAiTr,  Appellant. 

April  4 — April  £3, 1896.    • 

(1)  Husband  and  wife:  Agency:  Evidence,  (2-4)  Insurance  against  fire: 
Disappearance  of  owner:  Action  by  agent  in  owner'a  name:  Proofs 
of  loss:  Waiver:  Estoppel 

L  Where  the  authority  of  a  husband  as  agent  of  his  wife  is  not  in- 
writing  or  required  to  be,  he  may  himself  testify  to  the  agency 
and  thus  qualify  himself  as  a  witness  for  his  wife. 

8l  a  husband  authorized  by  his  wife  to  manage  her  property  and  keep 
it  insured  having,  as  her  agent,  taken  charge  of  and  controlled 
such  property,  effected  insurance  thereon,  paid  the  premium,  and 
received  and  retained  the  policy,  and  she  having  disappeared  so 
that  she  could  not  be  communicated  with,  it  was  competent  for 
him,  as  such  agent,  to  make  proofs  of  loss  and  to  commence  and 
prosecute  an  action  on  the  policy  in  her  name.  [Whether  he 
would  be  entitled  to  receive  the  proceeds  of  a  judgment  in  such 
action,  not  determined.] 

a  The  owner  of  a  building  and  x)ersonal  property  which  were  insured 
disappeared  before  they  were  burned.  Within,  the  time  specified 
in  the  policy  for  the  furnishing  of  proofs  of  loss,  an  adjuster  of 
the  company,  having  full  authority,  received  from  the  owner's 
agent  a  list  of  the  personal  property  destroyed,  with  the  values 
thereof,  and  retained  it,  and  told  said  agent  that  he  was  ready  to 
settle  if  the  owner  were  there,  and  that  because  the  owner  was  not 
there  he  could  not  settle.  No  other  proofs  of  loss  were  requested 
by  the  company.  Held,  that  the  list  mentioned  must  be  regarded 
as  proofs  of  loss,  and  that  the  company  was  estopped  to  object 
that  no  sufficient  proofs  had  been  furnished. 

4  As  against  such  estoppel,  the  company  is  not  aided  by  a  clause  in 
the  policy  providing  that  no  waiver  of  its  conditions  should  be 
effectual  unless  indorsed  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    AJirmed. 

Action  to  recover  upon  a  policy  of  lire  insurance.  On  the 
81st  day  of  October,  1889,  the  plaintiff  Jan^  RoberU  owned 
a  dwelling  house  in  the  city  of  Eaukauna,  and  the  household 
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furniture  and  personal  property  therein.  The  plaintiff  O"  Con- 
nell  had  a  mortgage  on  the  real  estate,  upon  which  there  was 
due  at  the  time  of  the  trial  of  the  action  $112.33.  The  de- 
fendant company  issued  its  policy  of  insurance  to  Jane  Ralh 
ertSy  November  1,  1889,  running  for  three  years,  for  $650 
upon  the  building,  and  $350  upon  the  personal  property 
therein ;  the  loss  being  "  first  payable  to  John  O*  ConnelZ  as 
his  interest  may  appear."  The  policy  contained  provisions 
for  immediate  notice  in  case  of  loss,  and  for  the  rendering 
of  detailed  proofs  within  sixty  days  after  the  date  of  the  loss, 

Jane  Roberta  was  the  wife  of  Owen  Roberts,  and  had  been 
such  for  years  prior  to  the  issuing  of  the  insurance  policy. 
In  the  fall  of  1888  she  deserted  her  husband  and  has  not 
been  heard  from  since.  The  testimony  showed  that  prior  to 
such  desertion  she  had  directed  her  husband,  Owen  Eoberts^ 
to  take  charge  of  the  property,  keep  it  in  repair,  and  keep 
up  the  insurance.  On  the  9th  of  May,  1891,  the  building  and 
its  contents  were  destroyed  by  fire,  the  house  being  then 
occupied  by  one  Pelton,  a  son-in-law  of  Mr.  and  Mrs,  Roh- 
ertSy  who  had  also  been  directed  by  Mrs.  Roberts  to  look 
after  the  property  and  keep  it  insured  while  Mr.  Roberts 
was  absent.  The  policy  was  issued  by  the  local  agent,  on 
the  application  of  Owen  Roberts,  either  to  him  or  to  Pelton 
acting  for  him,  and  Roberts  paid  the  premium. 

This  action  was  commenced  in  the  name  of  Jane  RobertSy 
by  authority  of  her  husband,  Owen  Roberts.  The  defend- 
ant, bj^  answer,  alleged  that  the  action  was  commenced  with- 
out authority  of  Jane  RobefrtSy  and  hence  should  be  dismissed  \ 
also,  that  no  proofs  of  loss  were  ever  furnished  as  required 
by  the  policy.  At  the  close  of  the  testimony  the  court  di- 
rected a  verdict  for  the  plaintiffs  for  the  full  amount  of  the 
policy,  fixing  the  interest  of  the  plaintiff  <?'  Connell  at  $112.33, 
and  from  judgment  on  the  verdict  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  WinTcleTy  Flanders^ 
Smithy  Bottum  &  VilaSy  and  oral  argument  by  K  -P.  Vilas, 
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For  the  respondents  there  was  a  brief  by  Lyman  E,  Bournes 
and  O.  H.  Dcmaon^  and  oral  argument  by  Mr.  Barnes 

WmsLow,  J.  The  evidence  of  the  husband,  Owen  Rob- 
erts, was  received,  against  objection,  to  show  that  he  had 
been  made  the  agent  of  his  wife  to  take  care  of  and  manage 
the  property  destroyed,  and  to  keep  it  insured.  In  other 
words,  the  husband  was  allowed  to  qualify  himself  as  a  wit- 
ness for  his  wife  by  testifying  directly  to  the  fact  of  his 
agency.  The  appellant  claims  that  this  was  error,  and  that 
the  fact  of  such  agency  must  be  proved  by  other  evidence. 
This  is  the  first  question  presented.  This  exact  question 
was  presented^and  decided  in  the  case  of  O^  Conner  v.  Hart- 
ford F.  Ins.  Co.  31  Wis.  160,  where  it  was  distinctly  held 
that  the  authority  of  an  agent,  when  not  in  writing  or  re- 
quired to  be,  may  be  proved  by  the  agent  himself,  and  that 
this  principle  operates  in  the  case  where  the  wife  acts  as 
agent  for  the  husband,  or  the  husband  for  the  wife.  We 
see  no  good  reason  to  change  the  rule  thus  laid  down.  In 
the  present  case  there  was  also  evidence  by  another  witness 
which  showed  that  Roberts  was  directed  by  his  wife  to  take 
charge  of  the  property  and  look  after  the  insurance. 

It  appears  by  the  evidence  that  Roberts  did  take  charge 
of  the  property  and  control  it ;  that  he  effected  the  insur- 
ance, and  paid  the  premium,  either  personally  or  through 
the  agency  of  his  son-in-law  Pelton,  who  Uved  in  the  house, 
and  received  and  retained  possession  of  the  policy.  Under 
these  circumstances,  taken  in  connection  with  the  fact  that 
the  wife  has  disappeared  and  cannot  be  communicated  with, 
we  have  no  doubt  that  it  was  competent  for  him,  by  virtue 
of  his  authority  as  agent,  to  make  proofs  of  loss,  and  to  com- 
mence and  prosecute  this  action  in  his  wife's  name.  Whether 
he  would  be  entitled  to  receive  the  proceeds  of  the  judgment 
is  a  question  not  now  before  us. 

A  single  objection  remains  to  be  considered,  and  that  is 
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that  DO  proofs  of  loss  were  furnished  as  required  by  the 
policy.  It  appears  by  the  evidence  that  one  Wheeler  was 
the  adjuster  of  the  company,  who  had,  as  he  himself  tes- 
tifies, absolute  authority  to  settle  and  adjust  this  loss. 
Wheeler  went  to  the  scene  of  the  fire  a  week  or  ten  days 
after  it  took  place.  He  met  Pelton,'and  together  they  went 
to  the  site  of  the  burned  building.  Wheeler  testifies  that 
he  knew  that  Pelton  was  the  son-in-law  of  Mrs.  RoberUy 
and  that  he  knew  to  ^^  a  certain  extent"  he  (Pelton)  was  rep- 
resenting the  interests  of  Mrs.  Jams  Boherta;  that  he  was 
satisfied  that  the  building  was  a  total  loss,  and  that  the  in- 
sured personal  property  had  been  destroyed ;  that  Pelton 
gave  him  a  list  of  the  personal  property  said  to  have  been 
destroyed ;  that  Pelton  told  him  Mrs.  Roberta  had  departed^ 
and  that  he  told  Pelton  that  he  could  make  no  settlement 
of  the  loss  in  her  absence;  that  he  said  to  Pelton  that  he 
was  ready  and  willing  to  settle  the  loss  if  he  could  find  the 
proper  person  to  do  it  with,  and  that  Mrs.  Roberta  was  the 
proper  person ;  that  he  gave  Pelton  to  understand  that,  be- 
cause Mra.  Roberta  was  not  there  to  give  a  receipt,  there- 
fore the  company  could  not  settle  the  loss.  Pelton  testifies 
that  he  gave  Wheeler  a  list  of  the  personal  property  de- 
stroyed, with  values,  and  that  he  took  it  away  with  him. 
Wheeler  testifies  with  regard  to  this  that  he  will  not  dispute 
the  fact  that  Pelton  gave  him  a  copy  of  the  paper.  Xo 
other  proofs  were  ever  requested  by  the  company,  nor  wa5i 
any  otiier  objection  ever  made  by  the  company  to  the  pay- 
ment of  the  loss,  except  the  objection  made  by  the  adjuster. 
The  adjuster  had  full  authority  to  settle  the  loss  and  pay  it 
by  draft  on  the  company.  He  was,  to  all  intents  and  pur- 
poses, the  company.  He  received  and  retained  a  Ust  of  the 
personal  property  destroyed,  with  the  values  thereof,  within 
the  time  when  proofs  were  required  to  be  furnished,  and 
told  the  plaintiff's  agent  that  he  was  ready  to  settle  if  Mrs, 
Roberta  was  there,  and  that  because  she  was  not  there  he 
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could  not  settle  it.  The  list  of  property  destroyed,  we 
think,  must,  under  the  circumstances,  be  considered  as  proofs 
of  loss,  which,  though  very  defective,  might  be  accepted  as 
such  by  the  company.  It  is  well  established  that  an  insur- 
ance company,  by  not  placing  its  refusal  to  pay  on  the 
ground  that  no  sufficient  proofs  have  been  received,  will  be 
deemed  to  have  waived  objection  on  that  ground.  Warner 
V.  Peoria  M.  c&  F.  Ins.  Co.  14  Wis.  318. 

Nor  does  the  clause  in  the  policy  providing  that  no  waiver 
of  the  conditions  of  the  policy  shall  be  effectual  unless  in- 
dorsed thereon,  aid  the  defendant.  Though  called  a  waiver, 
the  facts  in  evidence  constitute  properly  an  estoppel  in 
pais.  It  appears  from  the  testunony  that  there  was  ample 
time  to  make  proofs,  but  that  the  reason  full  proofs  were 
not  made  was  because  of  the  conversation  with  Wheeler. 
Here  are  all  the  elements  of  an  estoppeL  By  the  acts  and 
declarations  of  the  defendant  the  plaintiff's  agents  were 
naturally  and  almost  necessarily  induced  to  believe  that 
further  proofs  were  tmnecessary,  and  acted  on  that  belief 
to  their  disadvantage.  The  company  cannot  now  take  ad- 
vantage of  either  clause  of  the  policy,  after  such  action. 
2  May,  Ins.  (3d  ed.),  §§  473,  473^^. 

These  remarks  dispose  of  all  the  material  questions  raised 
by  the  appellant.  Our  conclusion  is  that  a  verdict  was 
rightly  directed  for  the  plaintiffs. 

By  tJis  Cowrt. —  Judgment  affirmed. 
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Fbomsb,  Appellant,  vs.  Milwaukee,  Lake  Shore  &  West-     ^  408 
EEN  Eailway  Company,  Kespondent.  lo^ 

9T    540 

April  6 — April  £S,  1896,  ."gq  g,^ 

_     JLlOl  579 

<1)  Master  and  servant:  Precautions  to  prevent  injury:  Assumption  0/  1  9^        '215 
risk.    {2,  S)  lUiilroads:  If^ury  to  employee: ''Kicking "^  car  at  night :  Llli    HSl 
Negligence:  Contributory  negligence:  Court  and  jury:  FeUow-serv- 
ants. 

1«  It  is  the  duty  of  an  employer  to  exercise  reasonable  care  and  cau- 
tion to  protect  his  employees  from  avoidable  dangers;  and  an  em- 
ployee, by  accepting  and  entering  on  the  employment,  does  not 
assume  the  risk  consequent  upon  a  failure  of  the  employer  to  per- 
form such  duty. 

%  Plaintiff,  while  working  at  night  on  the  repair  force  in  defendant's 
yard,  was  struck  and  injured  by  a  rapidly  moving  detached  car 
which  had  been  kicked  by  a  switch  engine  upon  the  main  track 
without  any  person  or  light  on  its  front  end  to  give  warning  of 
its  approach.  Upon  the  evidence — tending  to  show,  among  other 
things,  that  the  point  at  which  the  car  was  kicked  upon  the  track 
could  not  be  seen  from  the  place  where  plaintiff  had  been  at  work; 
that  he  had  just  started  to  leave  that  place  and  was  walking  be- 
side the  track  with  his  back  to  the  car;  and  that  he  did  not  see  it 
or  hear  anything  to  indicate  its  approach — it  is  held  that  the  ques- 
tions of  negligence  and  contributory  negligence  were  for  the  jury. 

^  Negligence  of  an  employee  who  had  been  directed  by  defendant's 
yard  foreman  to  accompany  the  car,  in  riding  on  the  rear  in- 
stead of  the  front  end  thereof,  so  that  he  could  give  no  warning 
of  its  approach,  is  to  be  imputed  to  defendant,  as  a  failure  to  per- 
form a  duty  which  it  owed  the  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Meversed. 

This  action  was  brought  by  the  plaintiff,  one  of  the  em- 
ployees of  the  defendant  company  on  its  night  repair  force 
^t  the  city  of  Kaukauna,  to  recover  damages  sustained  in 
•consequence  of  an  injury  received  by  him  in  the  yard  of 
the  company  at  said  city  while  engaged  in  his  work,  alleged 
to  have  been  caused  by  the  defendant's  negligence,  on  the 
anoming  of  December  24, 1891,  while  it  was  yet  very  dark.- 
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The  negligence  alleged  was  that  the  defendant  company,  at 
the  time  mentioned,  caused  to  be  kicked  and  moved  through 
said  yard  a  single  passenger  car  in  a  careless  and  negligent 
manner  and  at  an  unlawful  and  unreasonably  dangerous  rate 
of  speed,  namely,  at  the  rate  of  fifteen  miles  an  hour,  with- 
out any  warning,  caution,  or  signal  to  the  plaintiff,  who  waa 
there  engaged  in  his  duties  and  entirely  unaware  of  the  ap- 
proach or  presence  of  such  car,  and  without  any  means 
employed  or  offer  made  to  control  or  regulate  or  signal  its 
approach ;  that  in  consequence  of  the  curvature  of  the  track 
near  the  point  where  the  plaintiff  was  struck,  and  the  pres- 
ence of  freight  cars  on  adjoining  tracks,  and  certain  build- 
ings near  by,  and  by  reason  of  the  darkness  of  the  night  and 
the  failure  to  give  any  signal  or  warning,  the  plaintiff  was 
unable  to  perceive  or  know  of  the  approach  of  the  car ;  that 
the  defendant  failed  and.  neglected  to  use  due  care  and  cau- 
tion in  the  movement  of  said  car,  and  have  an  engine  at- 
tached thereto,  and  give  the  plaintiff  notice  of  its  approach; 
that  while  so  engaged  and  in  the  exercise  of  due  care  he  was, 
in  consequence  of  defendant's  negligence,  struck  and  run 
over  by  said  car  so  being  kicked  and  moved  through  said 
yard,  whereby  his  right  leg  was  crushed  and  he  sustained 
other  serious  injuries.  The  answer  was,  in  substance,  that 
the  plaintiff's  injuries  occurred  while  he  was  walking  along^ 
one  of  the  defendant's  railroad  tracks  in  said  yard,  and  with- 
out fault  or  negligence  on  its  part ;  and  the  material  allega- 
tions of  the  complaint  were  denied. 

At  the  trial  the  evidence  tended  to  show  that  the  tracks: 
of  the  defendant  company  passed  through  the  city  of  Kau- 
kauna  in  an  east  and  west  direction,  curving  somewhat  to 
the  south,  and  that  there  is  a  street  across  the  yard  in  a 
north  and  south  direction ;  that  the  plaintiff  was  struck  by 
a  passenger  coach  moving  on  No.  1  or  old  main  track  in  an 
easterly  direction  towards  the  passenger  depot ;  that  it  was 
dark,  not  yet  sunrise,  and  the  plaintiff,  with  one  Yan  AI- 
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stine,  was  working  in  the  yard  of  the  company  in  car  repair- 
ing, as  one  of  the  night  crew ;  that  the  track  next  south  of 
the  old  main  track  was  filled  with  freight  cars,  and  the  tracks, 
were  so  close  that  when  both  were  filled  with  cars  a  man 
walking  between  the  tracks  would  almost  touch  his  shoulder* 
on  each  side;  that  they  had  finished  some  work  on  the  sec- 
ond track,  and  had  picked  up  their  tools,  and  had  just  started 
to  go  to  another  depot  to  do  some  work;  that  they  could 
not  see  the  switch  from  where  they  were  at  work. 

Van  Alstine  testified  that  he  was  walking  at  the  time  next 
to  the  freight  cars,  and  the  plaintiff  was  on  the  left  side  of 
him ;  that  the  first  thing  he  noticed  was  a  sweep  of  wind  by 
his  ear  from  the  coach  running  by;  that  it  struck  the  plaint- 
iff, and  dra£:fi:ed  him  about  seventy-five  or  one  hundred  feet, 

foot ;  that  there  was  a  man  on  the  hind  end  of  the  car  lean- 
ing over  the  railing  at  the  end  with  a  lantern,  looking  back,, 
but  no  one  on  the  front  end,  and  that  he  did  not  see  the 
coach  before  it  struck  the  plaintiff;  that  he  thought  it  waa 
going  about  eight  miles  an  hour;  that  the  point  where  the 
plaintiff  was  struck  was  105  paces  from  the  switch  that  let 
said  coach  on  said  main  track ;  that  after  he  picked  the  plaint- 
iff up  he  went  back  to  the  switch  engine;  found  the  engine 
near  the  switch ;  that  they  were  kicking  in  or  putting  back 
other  cars  on  the  canal  track ;  that  he  knew  where  the  en- 
gine was,  and  heard  it  working  there ;  "  if  the  engine  is  work- 
ing fuU  and  heavy,  you  can  hear  it  all  over  the  yard;  we  go 
around  the  yards  so  much  it  got  to  be  an  every -day  sound  to 
us;"  that  he  found  the  engineer,  named  Daly,  and  called 
attention  to  the  fact  that  a  man  was  hurt.  "  The  yard  fore- 
man, John  Blake,  came  right  back  with  me.  The  plaintiff 
was  walking  a  little  ahead  of  me  when  he  was  struck.  Both 
of  us  were  standing  side  by  side.  I  don't  know  if  he  was. 
walking  between  the  rails  or  outside.  Don't  know  if  he  was- 
at  my  side  or  a  little  behind." 
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Plaintiff  testified:  "I  think  I  walked  between  the  two 
tracks, —  the  main  track  and  No.  1.  Yan  Alstine  was  close 
behind  me  or  right  behind  me  when  I  was  struck.  The  car 
knocked  me  down.  I  didn't  know  whether  it  was  a  freight 
•car  or  a  coach,  at  first.  It  broke  one  of  my  ribs ;  crushed 
my  big  toe  off  the  left  foot  also.  At  the  time  of  the  injury  it 
was  dark.  I  didn't  know  what  car  was  coming.  I  couldn't 
liear  it.  I  didn't  hear  it  make  any  noise.  Freight  trains  came 
in  on  that  main  track.  The  switching  was  done  on  other 
tracks.  The  other  tracks  had  freight  trains  on  them  all  the 
time ;  cars  standing.  The  main  track  was  kept  clear,  and 
-cars  were  sent  through  on  it."  He  testified,  further,  that 
his  hearing  was  good  enough  to  hear  200  f^et,  if  an  engine 
was  in  the  yard ;  that  he  did  not  walk  inside  the  rail,  be- 
oause  he  picked  up  the  tools  between  the  two  tracks;  that 
there  was  room  enough  between  the  two  tracks  for  himself 
xind  partner  to  go,  one  walking  behind  the  other,  but  not 
alongside  of  each  other;  that  Van  Alstine  was  walking  be- 
hind him;  that  he  was  listening  for  trains,  but  did  not 
know  whether  he  heard  that  or  not;  that  when  he  picked 
Tip  his  tools  he  did  not  know  whether  he  looked  towards  the 
switch  or  not;  had  probably  walked  two  steps;  that  it  was 
too  dark  to  see  the  car  when  it  came  down;  that  they  often 
-worked  on  the  old  main  track  and  all  over  the  yard  at 
night-time,  and  there  was  a  switch  engincv  in  the  yard  right 
along;  that  he  did  not  know  at  any  time  before  he  was 
struck  that  they  were  about  to  switch  a  coach  down  that 
track,  and  he  did  not  at  any  time  while  he  worked  in  the 
yard  see  a  coach  kicked  along  this  track  as  this  one  was, 
without  an  engine  being  on  it,  or  without  a  brakeman  on 
the  front  platform  with  a  light,  and  that  he  did  not  see  that 
oar  until  it  struck  him;  that  there  were  five  or  six  tracks 
parallel  with  this  track. 

John  Blake  testified  that  he  held  the  position  of  foreman 
on  the  switch  engine  in  the  yard  at  the  time  of  the  accident; 
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that  he  remembered  the  car  he  put  on  that  track ;  took  it 
to  the  old  main  switch  that  is  next  to  the  canal  track,  and 
desired  to  place  the  car  on  the  old  main  track.  "  We  kicked 
that  coach  from  this  switch,— the  old  main-track  switch,  on 
the  canal.  We  kicked  it  with  the  engine  on  the  track. 
That  was  the  track  on  which  the  plaintiflf  was  injured.  I 
did  not  foUow  that  car  over  this  main  track,  not  over  two 
oar  lengths.  I  don't  think  my  engine  went  over  the  switch. 
It  is  not  necessary  to  have  it  do  it.  By  kicking  a  car  is 
meant  we  give  it  a  start  with  our  engine,  get  it  in  motion, 
stop  our  engine,  and  let  it  go.  In  kicking  that  car  in  that 
day,  I  pulled  it  up  over  this  old  main-track  switch.  I  said 
to  my  man,  ^  Cut  that  car  oflf,  and  ride  it  down.  I  wiU  set 
this  baggage  car  back.' " 

At  the  close  of  the  plaintiffs  testimony  the  defendant 
moved  for  a  nonsuit  on  the  ground  that  the  allegations  of 
negligence  had  not  been  proved,  and  that  the  testimony  of 
the  plaintiflf  proved  contributory  negligence.  The  court 
granted  the  motion,  and  judgment  was  entered  accordingly, 
from  which  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Wigman  <&  Martin^ 
and  oral  argument  by  P.  H.  Martin. 

For  the  respondent  there  was  a  brief  by  Fish  dk  Ca/ry, 
and  oral  argument  by  A,  L.  Gary. 

PiNNBY,  J.  1.  There  is,  no  doubt,  a  considerable  degree 
of  danger  attending  the  service  in  which  the  plaintiflf  was 
engaged  as  one  of  the  night  repair  force  in  the  defendant's 
yard,  where  trains  were  frequently  arriving  and  departing, 
and  cars,  singly  or  in  number,  were  continually  being  shunted 
or  driven  back  or  forth  on  the  various  tracks,  or  switched 
from  one  to  another;  and  there  can  be  no  doubt  but  that 
the  dangers  which  are  unavoidable,  in  the  exercise  by  the 
company  of  reasonable  care  and  precaution  in  guarding  its 
employees  against  such  perils,  are  assumed  by  them  in  con- 
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senting  to  accept  employment  under  such  circumstances* 
But  the  employee  does  not  assume  the  risk  of  those  dangers 
which  are  known  by,  and  can  be  obviated  or  avoided  by  the 
exercise  of  reasonable  care  and  caution  on  the  part  of, 
the  company.  The  company  is  bound  to  take  reasonable 
care  and  caution  to  protect  those  working  in  its  yards  from 
such  dangers,  and  it  would  be  liable  for  damages  sustained 
by  any  employee  in  consequence  of  its  neglect  or  failure  to 
discharge  its  duty  in  that  regard.  The  duty  is  one  arising 
from  the  relation  of  master  and  servant,  and  the  servant 
has  a  right  to  assume,  until  he  has  knowledge  to  the  con- 
trary, that  the  master  has  taken  and  will  adopt  such  reason- 
able measures  as  are  within  his  power  to  protect  him  against 
such  dangers  while  engaged  in  his  work.  In  whatever  man- 
ner the  company  may  choose  to  discharge  its  duty,  it  still 
continues,  though  it  be  delegated  to  one  or  more  of  its  offi- 
cers or  servants,  and  it  cannot  by  reason  of  such  delegation 
claim  exemption  from  liability  for  injuries  occasioned  by  its 
nonperformance.  The  master  is  required  to  furnish  the 
servant  with  proper  and  suitable  tools  and  instruments  for 
his  use,  and  a  safe  and  proper  place  in  which  to  perform  his 
work,  and  while  requiring  the  performance  of  work  by  a 
servant  in  a  place  which  may  be  or  has  become  dangerous, 
and  such  danger  may  be  foreseen  and  guarded  against  bj^ 
the  exercise  of  reasonable  care  and  prudence  on  the  part  of 
the  master,  it  is  his  duty  to  exercise  such  care  and  adopt 
such  precautions  as  will  protect  the  servant  from  avoidable 
danger;  that  is  to  say,  such  as  may  be  avoided  by  the  exer- 
cise of  reasonable  care  and  caution  on  the  part  of  the  master, 
JSessex  v.  C.  &  JV.  W.  E.  Co.  45  Wis.  481,  482;  KelUh^ 
V.  M.  <&  N.  B.  Co.  80  Wis.  584,  588;  Smith  v.  C,  M.  c§  St. 
P.  R.  Co.  42  Wis.  520;  Lanin^  v.  JST.  Y.  C  R.  Co.  49  N.  Y. 
631,  532;  Corcoran  v.  HoWrook^  59  N.  Y.  517;  McOovem  v. 
Cerd.  Vt.  R.  Co.  123  N.  Y.  280,  287,  288 ;  Moore  v.  TT.,  St.  L. 
&  P.  R.  Co.  21  Am.  &  Eng.  E.  Cas.  509. 
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The  conditions  and  circumstances  under  which  the  plaintiff 
^vas  required  to  perform  his  service  in  the  yard,  as  well  as 
its  dangers,  and  what  reasonable  care  and  caution  the  com- 
pany could  and  ought  to  have  observed  in  shunting,  kicking, 
or  moving  cars,  particularly  in  the  nighUime,  when  the 
plaintiff  had  to  perform  his  work,  was,  we  must  assume,  well 
known  to  its  foreman,  Blake,  who,  it  appears,  was  on  the 
engine  and  in  charge  of  its  work,  and  directed  the  passenger 
coach  to  be  kicked  down  the  main  track,  by  reason  of  which 
the  plaintiff  was  injured.  The  evidence  does  not  show  how 
far  the  coach  had  been  driven  before  it  came  upon  the  main 
track  where  the  engine  let  go  of  the  coach  by  the  direction 
of  Blake,  about  300  feet  distant  from  where  it  struck  the 
plaintiff.  The  evidence  tends  to  show  that  it  came  on  the 
main  track  somewhat  from  the  south  and  on  a  curve,  and 
that  the  switch  could  not  be  peen  from  where  the  plaintiff 
had  been  working,  and,  although  a  man  with  a  lantern  was 
on  the  rear  of  the  car,  there  was  no  one  nor  any  light  on 
the  front  of  the  car,  and  no  locomotive  was  attached  to  it, 
to  admonish  employees  of  its  comparatively  noiseless  ap- 
proach and  the  danger  that  might  ensue.  The  manner  in 
which  the  car  was  thus  left  to  run  its  course,  as  to  employees 
in  the  yard,  was,  in  a  very  considerable  degree,  attended 
by  the  perils  and  risk  consequent  upon  making  a  running 
switch, —  a  proceeding  usually  considered  as  a  negligent  act, 
and  attended  with  great  danger  (Ward  v.  C,  St.  P.,  Jf.  cfe 
O.  a.  Co.  85  Wis.  601,  and  cases  cited) ;  and  if  made  across 
a  frequented  street  in  the  night-time,  without  providing  any 
signal  of  danger  or  giving  any  notice  of  the  approach  of 
the  rear  section,  is  held  to  be  negligence  as  a  matter  of  law 
{Ddawarey  L.  &  W.  R.  Co.  v.  CoT^oer^^  139  U.  S.  469). 

The  evidence  tends  to  show  that,  by  the  adoption  of  rea- 
sonable precautions  within  its  power,  the  company  could 
have  given  the  plaintiff  timely  warning  of  the  danger  to 
,  which  he  was  exposed,  and  thus  guarded  him  against  the 
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injury  he  sustained,  and  that  it  failed  to  discharge  its  duty 
to  him  in  this  respect.  The  presence  of  a  brakeman  with  a 
light  on  the  front  of  the  car,  or  of  an  engine  attached  to  it,, 
to  give  warning  by  sound  as  well  as  by  light,  and  to  regu- 
late its  speed  or  reverse  its  course,  are  among  the  expedients- 
that  might  have  been  reasonably  adopted.  So  far  as  we 
can  discover,  no  such  or  similar  measure  was  adopted,  and 
the  company  or  its  representative,  the  foreman,  in  driving 
the  coach  along  the  main  track  in  the  manner  and  under  the 
circumstances  stated,  practically  ignored  the  presence  of  the 
plaintiff  and  others  of  the  night  crew  at  work  in  the  yard, 
and  took  no  measure  whatever  to  protect  him  against  the 
dangers  to  which  he  was  thus  exposed. 

We  think,  too,  that  there  was  sufficient  evidence  of  the 
defendant's  positive  negligence  to  require  the  submission  of 
the  case  to  the  jury,  independent  of  its  alleged  neglect  of 
duty.  It  appears  the  foreman  directed  an  employee  of  the 
company,  when  the  coach  was  kicked  and  cut  off,  to  ride  it 
down  along  the  track,  and  it  is  said  that  this  employee  neg- 
ligently discharged  the  duty  devolved  on  him,  by  riding  on 
the  rear  instead  of  the  front  of  the  car,  and  so  that  the  in- 
jury may  be  said  to  have  been  the  result  of  the  negligence 
of  a  fellow-servant  of  the  plaintiff,  for  which  there  can  be 
no  recovery.  The  act  charged  as  negligent  was,  as  we  have 
said,  the  act  of  Blake,  the  foreman  in  the  yard  at  the  time,, 
and  acting,  it  would  seem,  as  engineer;  and  if  he  was  a 
feUow-servant  of  the  plaintiff  the  defendant  company  would, 
notwithstanding,  be  liable,  under  the  provisions  of  the  stat- 
ute (S.  &  B.  Ann.  Sta'ts.  sec.  1816a),  for  the  consequences  of 
his  negligence.  Evidently  the  riding  of  cars  in  the  night- 
time by  a  brakeman  or  employee  on  the  front  end  with  a 
lantern,  may  serve  to  signal  the  approach  of  the  car  or  cars- 
and  regulate  or  stay  their  course  by  means  of  the  brake, 
and  operates  as  a  precaution  calculated  to  prevent  accident 
and  injury  to  the  workmen  in  the  yard.    It  may  properly 
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be  considered  as  a  reasonable  precaution  and  measure  of 
safety  which  it  was  the  duty  of  the  company  to  take  for 
that  purpose,  and  in  that  view  the  servant  of  the  company 
riding  the  coach  in  the  present  case  was  charged  by  the 
company,  through  its  foreman,  with  the  duty  the  company 
owed  the  plaintiff  and  others,  its  employees  at  work  in  the 
yard.  He  was  the  agent  of  the  company  for  the  perform- 
ance of  that  duty,  and  his  failure  to  properly  perform  it  is 
to  be  imputed  to  the  company,  and  its  liability  for  non- 
performance of  its  duty  would  still  remain.  Smith  v.  01,  M. 
(&  St.  P,  E.  Co,  42  Wis.  526,  and  cases  cited ;  Zoning  v. 
N.  Y.  a  R.  Co.  49  N.  Y.  521 ;  Cadd^  v.  Am.  S.  B.  Co. 
88  Wis.  418,  419;  McOovern  v.  Cent.  Vt.  E.  Co.  123  K  Y. 
288. 

We  think  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine from  the  evidence  whether  workiog  at  night  by  tho 
plaintiff  in  the  defendant's  yard  was  attended  with  danger 
not  fairly  incident  to  his  employment,  and  which  could  have 
been  foreseen  and  guarded  against  by  the  defendant  by  the 
exercise  of  reasonable  care  and  prudence,  and  whether  the 
plaintiff's  injury  was  caused  by  its  neglect  to  adopt  such 
reasonable  precautions  as  were  necessary  to  protect  the 
plaintiff  from  such  danger. 

2.  The  risk  consequent  upon  the  failure  of  the  company 
to  properly  discharge  its  duty  to  the  plaintiff,  as  its  em- 
ployee, is  not  one  of  the  ordinary  risks  incident  to  his  em- 
ployment, and  the  plaintiff  did  not  assume  the  consequences 
of  it  by  accepting  and  entering  upon  his  work.  But  if  the 
negligence  of  the  company,  or  element  of  danger,  though 
not  incident  to  his  employment,  was  open  and  obvious,  or 
such  that  the  servant,  in  the  exercise  of  ordinary  care,  ought 
to  have  observed  it  and  comprehended  the  danger  likely  to 
result,  then  he  assumed  the  risk  if  he  continued  in  the  em- 
ployment. There  is  no  evidence  tending  to  show  that  the 
plaintiff,  by  continuing  in  his  employment,  assumed  the  risk 
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of  injury  from  the  defendant's  failure  to  properly  perform 
any  of  its  duties  to  him  as  its  employee. 

3.  The  testimony  of  the  plaintiff  and  his  companion,  Yan. 
Alstine,  is  to  the  effect  that  they  did  not  see  the  car  nor 
hear  anything  indicating  its  approach,  and  tends  to  show 
that  from  where  they  were  at  the  time  they  could  not  see 
up  to  the  switch  where  it  came  upon  the  main  track.  The 
testimony  on  this  subject  is  not  entirely  clear,  but  it  wholly 
fails  to  show  that  anything  was  done  to  warn  them  or  signal 
the  approach  of  the  coach.  They  started  east  towards  the 
depot,  their  backs  to  the  switch,  and  the  plaintiff  testifies 
that  he  was  walking  between  the  two  tracks  and  not  be- 
tween the  rails  of  the  main  track,  and  Van  Alstine's  evidence 
tends  to  the  same  conclusion.  The  entire  evidence  on  the 
subject  is  not  so  clear  and  decisive  as  to  justify  the  court  in 
withdrawing  the  question  whether  the  plaintiff's  negligence 
<5ontributed  to  his  injury  from  the  jury.  "  The  question  of 
<5ontributory  negligence  is  eminently  proper  for  a  jury  to 
determine,  and  when  the  evidence  does  not  clearly  and  in- 
disputably show  such  negligence  or  want  of  care  on  the  part 
of  the  plaintiff,  so  as  to  leave  nothing  to  submit  to  the  jury 
on  the  opposite  theory  or  position,  a  nonsuit  should  not  bo 
granted."  Houfe  v.  Fulton^  29  Wis.  296;  JBessex  v.  C.  <&  N. 
W.  R.  Co.  45  Wis.  483;  YaUn  v.  M.  cfe  N.  E.  Co.  82  Wis. 
1,  6,  and  cases  cited. 

For  these  reasons  the  nonsuit  was  improperly  granted. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

As  to  negligence  in  respect  to  flying  switches  or  detached  cars  mov- 
ing by  their  own  momentum,  see  note  to  Kentucky  Cent  B,  Co.  v. 
Smith,  in  18  L.  R.  A.  63.— Rep. 
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PAifY,  imp.,  Appellant.  ^        —^ 

-Greenberg,  Appellant,  vs.  Semple,  imp.,  Respondent.         ;  60  lra  953 

AprU  6^  April  S3, 1895. 

Master  and  servant:  Injury  from  defective  machinery:  lAdbility  of 
agent  for  miafeaeance:  Joinder  of  parties  and  causes  of  action, 

1.  A  complaint  alleging  in  substance  that  defendant  operated,  in  its 

business  of  manufacturing  timber  into  firewood,  a  machine  which 
it  knew  to  be  defective  and  dangerous  in  that  the  saw  was  defect- 
ively and  insecurely  fastened  to  its  shaft;  that  plaintiff  was  em- 
ployed to  work  upon  or  with  this  machine;  that,  to  defendant's 
knowledge,  he  was  inexperienced  in  such  work  and  ignorant  of 
the  defect;  that  defendant  gave  him  no  instructions;  and  that  he 
was  injured,  without  his  fault,  by  reason  of  the  defect  in  the  ma- 
chine — is  Jield  to  state  a  cause  of  action. 

2.  An  agent  of  a  corporation,  whose  duty  it  was  to  provide  safe  ma- 

chinery, but  who  set  an  inexperienced  employee  to  work  upon  a 
machine  which  he  knew  to  be  defective  and  dangerous,  was  guilty 
of  a  misfeasance  and  is  responsible  to  such  employee  for  injuries 
occasioned  thereby. 

3.  In  such  case  the  corporation  and  the  agent,  being  both  liable  for 

the  same  acts  of  negligence,  may  be  joined  as  defendants,  and  a 
complaint  charging  such  negligence  against  both  states  but  a 
single  cause  of  action. 

Appeals  from  orders  of  the  circuit  court  for  Shawano 
county :  John  Goodland,  Circuit  Judge.  Reversed  on  plaint- 
iff^ s  appeal}  affirmed  on  that  of  the  defendant  compa/ny. 

The  duly  verified  complaint,  omitting  formal  parts,  is  as 
follows: 

"  The  above-named  plaintiff,  by  Mylrea,  Marchetti  &  Bird, 
his  attorneys,  for  a  complaint  alleges  and  shows  to  the 
court: 

"  First.  That  defendant  The  Whitcomb  Lamher  Oompa/ny 
at  all  the  times  herein  mentioned  was,  and  still  is,  a  corpora- 
tion organized  under  the  laws  of  Wisconsin,  and  doing  busi- 
Vol.  90— 15 
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ness  at  Whitcomb,  Shawano  county,  Wisconsin,  where,  among 
other  things,  in  its  business  it  operated  a  certain  machine  for 
the  purpose  of  sawing  timber  into  firewood,  which  sawing 
machine  consisted  of  a  large  circular  steel  saw  attached  to  a 
frame  and  run  by  steam  at  a  high  rate  of  speed. 

"  That  at  all  times  herein  mentioned  said  defendant  Parian 
SempU  was  an  ofiicer  of  said  defendant  company,  and  as 
\  such  olRcer,  as  plaintiff  is  informed  and  believes,  had  full 
charge,  management,  control,  and  supervision  of  said  sawing 
machine  and  assigning  of  employees  to  operate  the  same, 
and  caused  the  same  to  be  built  expressly  for  said  company 
and  erected  on  their  grounds  and  used  in  their  business. 

"  That  said  sawing  machine,  as  plaintiff  is  informed  and 
believes,  was  dangerous,  defective,  and  unfit  for  use,  and  of 
a  dangerous  and  unsafe  design  and  plan.  That  said  saw  was 
improperly,  defectively,  and  insecurely  fastened  to  the  shaft 
\  upon  which  it  revolved,  all  of  which  was  well  known  to  both 
,  of  said  defendants  at  all  times  herein  stated  and  for  a  long 
time  prior  to  February  14,  1892. 

"That  on  or  about  the  14th  day  of  February,  1892,  said 
plaintiff  entered  the  employ  of  said  defendant  corporation  as 
a  common  laborer,  and  was  placed  by  said  company  at  work 
about  said  sawing  machine,  and  stationed  by  it  in  front  of 
the  same.  That  there  was  no  barrier  erected  between  said 
saw  and  the  place  where  plaintiff  was  stationed,  or  guards 
of  any  nature  or  description,  and  that  it  was  a  dangerous 
and  unsafe  place  in  which  to  place  a  man  to  work. 

"  That  said  plaintiff"  was  wholly  inexperienced  in  work  in 
sawmills,  or  about  sawing  machines,  or  any  similar  kind  of 
work,  all  of  which  was  well  known  to  both  of  said  defend- 
ants. 

"  That  neither  of  said  defendants  gave  plaintiff  any  in- 
structions whatever  as  to  the  dangers  attendant  upon  such 
work,  or  informed  him  of  the  dangerous  construction  of 
said  machine  or  the  defective  condition  thereof,  and  that  it 
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tv^as  all  unknown  to  this  plaintiff  until  after  the  injury  here- 
inafter mentioned. 

"  That  on  the  15th  day  of  February,  1892,  and  the  day  after 
said  plaintiff  entered  upon  the  performance  of  his  duties  as 
aforesaid,  and  while  in  the  employ  of  said  defendant  com- 
pany at  the  place  designated  by  them  for  him  to  work,  the 
said  saw,  by  reason  of  its  defective  construction  and  defect- 
ive and  insecure  fastening,  while  the  same  was  revolving, 
became  separated  from  the  shaft  to  which  it  was  fastened, 
and  struck  this  plaintiff  with  great  force  upon  his  left  arm 
and  shoulder,  and  otherwise  injuring  his  body,  by  reason  of 
which  plaintiff  became  for  a  long  time  sick  and  lame,  and 
was  prevented  from  prosecuting  his  work  as  a  laborer  or  any 
work  whatever,  and  suffered  great  bodily  pain,  and  was  put 
to  great  expense  for  medical  assistance  and  other  care,  and 
that  said  left  arm  and  shoulder  have  become  permanently 
stiff,  so  that  he  is  unable  to  use  them  for  any  manual  labor, 
thus  greatly  impairing  his  ability  to  earn  a  living,  all  to  his 
damage  in  the  sum  of  ten  thousand  dollars. 

"  Wherefore  plaintiff  demands  judgment  against  said  de- 
fendants for  the  sum  of  ten  thousand  dollars  and  costs." 

To  this  complaint  each  defendant  interposed  a  separate 
demurrer.  The  demurrer  of  the  defendant  The  Whitcomb 
Liirnber  Company  specified  as  grounds  therefor:  First,  that 
several  causes  of  action  have  been  improperly  united ;  sec- 
ond, that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant  The  Whitcomb 
Lumber  Company,  The  separate  demurrer  of  ParUm  SempU 
specified  as  grounds  therefor:  First,  that  several  causes  of 
action  have  been  improperly  united ;  second,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant  Parla/n  Semple. 

The  plaintiff  having  made  a  motion  to  strike  out  as  frivo- 
lous each  of  said  demurrers,  and  the  same  coming  on  for 
argument,  the  demurrer  of  the  defendant  Ths  Whitcomb 


228         SUPBEME  COURT  OF  WISCONSm.  [90 

Greenberg  vs.  The  Whitcomb  Lumber  Ca  and  another. 

Lumber  (hmpa/ny  was  overruled,  and  the  demurrer  of  the 
defendant  Pwrlan  SempU  was  sustained.  From  the  order 
overruling  the  demurrer  of  Tlie  Whitcomb  Lvmher  Company 
said  defendant  The  Whitcomb  Lumber  Company  appeals; 
and  from  the  order  sustaining  the  demurrer,  of  the  defend- 
ant Parian  Semple  the  plaintiff,  August  Oreenherg^  appeals. 

For  the  plaintiff  there  were  briefs  by  MyVrea^  Marchetti 
A  Bvrd^  and  oral  argument  by  W.  H,  Mylrea.  They  argued, 
among  other  things,  that  the  complaint  states  a  cause  of 
action  against  the  defendant  company.  Barney  v.  Hart- 
ford, 73  Wis.  96;  Carey  v.  C  cfe  iT.  W.  R.  Co.  67  id.  608; 
Young  v.  Lynch^  66  id.  514;  Fitte  v.  WoMeck,  51  id.  569. 
Whether  or  not  such  an  accident  should  reasonably  have 
been  anticipated  by  defendant  is  a  question  to  be  deter- 
mined by  a  jury  and  not  by  the  court  on  demurrer.  For 
similar  cases  see,  Columbian  cfe  P.  S.  R.  Co,  *&,  Hawthorne^ 
8  Wash.  Ter.  363 ;  HdUmviOe  Mfg.  Co.  v.  Fields,  36  K  E. 
Eep.  529. 

For  either  misfeasance  or  malfeasance  an  agent  is  person- 
ally liable.  Bell  v.  Jossdyn,  8  Gray,  309;  Osborne  v.  Mor- 
gan, 130  Mass.  102;  Ddaney  v.  Bochereau,  34  La.  Ann. 
1123;  Ha/rrim/an  v.  Stowe,  57  Mo.  93;  Mechem,  Agency, 
§§  540,  671  et  seq.;  Story,  Agency,  §§  311,  312;  Bishop, 
Non-Oontract  Law,  §§  622,  627,  695 ;  Carey  v.  Bochereau, 
16  Fed.  Eep.  87;  Shearm.  &  Redf.  Neg.  (3d  ed.),  §  112. 
Here  positive,  affirmative  acts  of  negligence  are  alleged. 
SempU  built  a  defective  machine ;  he  knew  its  defective  and 
dangerous  condition ;  he  placed  it  in  the  yard  to  be  used  by 
employees  who,  he  knew,  would  endanger  ther  lives  by  such 
use.  This  was  a  positive  wrong  on  his  part.  The  fact  that 
he  did  it  as  agent  of  another,  and  also  bound  that  other, 
makes  it  none  the  less  a  wrong  on  his  part.  Peck  v.  Cooper, 
112  ni.  192;  Bennett  v.  Ives,  80  Conn.  829;  Griffiths  v. 
Wolfram,  22  Minn.  185 ;  Ha/wkesworth  v.  Thompson,  98  Mass. 
77;  Bichardson  v.  Kimball,  28  Me.  468,  476;  Ora/ne  v.  On- 
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derdonk^  67  Barb.  47,  66 ;  Campbell  v.  Porilcmd  Sugar  Co. 
62  Me,  652;  Brokmo  v.  JST.  J.  R.  <&  T.  Co.  32  N.  J.  Law, 
328;  Homer  v.  Lanxrrence^  37  id.  46;  Wright  v.  TFi'Z^wo,  19 
Wend.  343 ;  Phelp%  v.  Wait,  30  N.  Y.  78 ;  Suydam  v.  I£o(yre^ 
8  Barb.  368 ;  Mo<yte  v.  Fitchburg  H.  Corp.  4  Gray,  465 ;  GUr 
more  v.  DriscoUy  122  Mass.  199;  Beed  v.  PeterBo^,  91  lU. 
288,  297;  Weber  v.  Weber,  47  Mich.  669;  Berghoffv.  McDon- 
ald, 87  Ind.  849 ;  Deering,  Neg.  §  221.  If  both  corporation 
and  agent  are  liable,  they  may  both  be  joined  in  this  action. 
For  a  tort  the  plaintifif  may  sue  one,  any,  or  all  who  are 
liable.  This  rule  applies  to  the  joinder  of  the  master  with 
his  servant,  and  the  principal  with  his  agent.  Shearm.  & 
Eedf.  Neg.  §  115 ;  1  Wait,  Pr.  131 ;  Deering,  Neg.  §  221 ; 
Johmon  v.  Barber^  10  111.  25 ;  Phelps  v.  Wait,  30  N.  T.  78, 
and  cases  cited. 

For  the  defendants  there  was  a  brief  by  Goodrich  <&  Good- 
rick,  and  oral  argument  by  B.  H.  Goodrich.  They  con- 
tended, inter  alia,  that  the  complaint  shows  no  defect  in 
the  machinery  which  caused  or  contributed  to  the  injury. 
The  defect  should  be  specified.  Plaintiff  does  not  make  a 
case  by  simply  alleging  that  defendant  has  been  guilty  of 
negligence.  Goff  v.  C.  B.  <Ss  M.  B.  Co.  86  Wis.  237;  Max- 
well, Code  PI.  241 ;  2  Estes  PI.  (3d  ed.),  §  2010,  and  cases 
cited.  The  allegation  that  the  saw  became  loosened  or  sep- 
arated from  the  arbor  shows  no  defect  in  the  machine,  be- 
cause all  machines  are  so  designed  and  made  that  the  saws 
can  be  loosened  and  removed  from  the  arbor  from  time  to 
time  by  the  operator  of  the  machine,  as  occasion  requires. 
Giving  this  complaint  a  liberal  construction,  it  shows  that 
the  saw  became  loosened  while  in  use  because  it  had  not 
been  properly  adjusted.  The  nut  was  not  on  tight  enough, 
and  the  saw  came  off  from  the  arbor  and  struck  the  plaintiff 
and  injured  him.  The  defect  was  not  in  the  construction  but 
in  the  use  of  the  machine.  A  failure  on  the  part  of  an  em- 
ployee or  operator  of  a  machine  to  properly  adjust  it  was 
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the  neglect  of  a  co-employee.  Defendants'  negligence  can- 
not be  conjectured  from  the  mere  fact  of  the  accident.  Jied- 
mond  V.  Ddta  L,  Co.  96  Mich.  545.  See,  also,  Ling  v,  St.  P., 
M.  cfe  M.  R.  Co.  50  Minn.  160 ;  Van  den  Heuvd  v.  Nai,.  F. 
Co.  84  Wis.  636;  Pe%chel  v.  C,  M.  <&  St.  P.  R.  Co.  62  id. 
338;  Johnson  v.  Ashland  W.  Co.  77  id.  53;  Whitwam  v.  W. 
cfe  M.  R.  Co.  58  id.  413 ;  Johnson  v.  Boston  T.  B.  Co.  135 
Mass.  211,  212 ;  ColliTis  v.  St.  P.  <&  S.  C  R.  Co.  30  Minn.  31 ; 
Xlieffel  V.  Weisd  cfe  V.  Mfg.  Co.  84  Wis.  148.  For  all  that 
appears  from  the  complaint  the  plaintiflf's  injury  was  purely 
accidental,  unforeseen,  and  unaccountable.  Wood  v.  CI,  M. 
cfe  St.  P.  R.  Co.  51  Wis.  196;  Schults  v.  C.  cfe  iT.  W.  R.  Co. 
67  id.  616.  The  master  is  not  liable  for  accidents  not  likely 
to  happen.  14  Am.  &  Eng.  Ency.  of  Law,  819.  Nor  for 
injuries  which  appear  to  be  the  result  of  an  unaccountable 
acKndent.  Morrison  v.  Phillips  cfe  C.  Const.  Co.  44  Wis.  405 ; 
Stefen  v.  C.  cfe  JST.  W.  R.  Co.  46  id.  259. 

Newman,  J.  The  complaint  states,  in  substance,  that  the 
defendant  The  Whiicomh  Lumher  Company  is  a  corporation ; 
that  the  defendant  Parian  Semplevf^  one  of  its  officers  and 
its  general  managing  agent;  that  its  business  was  the  manu- 
facturing of  timber  into  firewood;  that  it  operated,  in  this 
work,  a  machine  which  was  defective  and  dangerous;  that  it 
knew  the  machine  to  be  defective  and  dangerous;  that  the 
defect  which  rendered  it  dangerous  was  that  the  saw  was 
defectively  and  inse<5urely  fastened  to  its  shaft;  that  the 
plaintiff  was  employed  to  work  upon  or  with  this  machine; 
that  he  was  inexperienced  in  such  work  and  as  to  such  ma- 
chine, and  did  not  know  of  the  defect  of  the  machine;  that 
the  defendants  knew  that  he  was  so  inexperienced  and  ig- 
norant ;  that  plaintiff  recjeived  no  instructions ;  that  he  was 
injured,  without  his  fault,  by  reason  of  the  defect  of  the 
machine.  Fairly  construed,  this  is  the  substance  of  the  com- 
plaint.  It  was  the  duty  of  the  defendant  The  Whitcomb  Lum- 
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her  Company  to  furnish  the  plaintiflf  a  safe  machine  to  work 
with,  and,  knowing  the  defect  of  the  machine  and  that  he 
was  inexperienced,  to  instruct  him  of  the  dangers  of  the  em- 
ployment. Not  to  do  this  was  negligence.  The  complaint 
states  a  cause  of  action  against  the  defendant  The  Whiicomh 
Lumber  Company, 

Whether  the  complaint  states  a  cause  of  action  against 
the  defendant  Parian  Semple  is  more  complex.  He  was  the 
agent  or  servant  of  The  Whiicomh  Lumher  Company^  charged 
with  the  oversight  and  management  of  its  operations,  and 
with  the  duty  of  providing  a  safe  machine  for  the  work  in 
which  the  plaintiff  was  engaged.  The  principle  is  well  set- 
tled that  the  agent  or  servant  is  responsible  to  third  persons 
only  for  injuries  which  are  occasioned  by  his  misfeasance, 
and  not  for  those  occasioned  by  his  mere  nonfeasance.  Some 
confusion  has  arisen  in  the  cases,  from  a  failure  to  observe 
clearly  the  distinction  between  nonfeasance  and  misfeasance. 
These  terms  are  very  accurately  defined,  and  their  applica- 
tion to  questions  of  negligence  pointed  out,  by  Judge  Met- 
CALF  in  Bell  v.  Joaselyn^  3  Gray,  309.  "Nonfeasance,"  says 
the  learned  judge,  "is  the  omission  of  an  act  which  a  person 
ought  to  do;  misfeasance  is  the  improper  doing  of  an  aet 
which  a  person  might  lawfully  do;  malfeasance  is  the  doing 
of  an  act  which  a  person  ought  not  to  do  at  all."  The  ap- 
plication of  these  definitions  to  the  case  at  bar  is  not  diffi- 
cult. It  was  JStf/fple's  duty  to  have  had  this  machine  safe. 
f  His  neglect  to  do  so  was  nonfeasance.  But  that  alone  would 
not  have  harmed  the  plaintiff,  if  he  had  not  set  him  to  work 
upon  it.  To  set  him  to  work  upon  this  defective  and  dan- 
gerous machine,  knowing  it  to  be  dangerous,  was  doing  im- 
properly an  act  which  one  might  lawfully  do  in  a  proper 
manner.  It  was  misfeasance.  Both  elements,  nonfeasance 
and  misfeasance,  entered  into  the  act  or  fact  which  caused 
the  plaintiff's  damages.  But  the  nonfeasance  alone  could 
not  have  produced  it.    The  misfeasance  was  the  efficient 


90         2a2 
117        «210 


232  SUPKEME  COURT  OF  WISCONSIN.  [90 

Kapemick  vs.  Louk. 

cause.  For  this  the  defendant  SempU  is  responsible  to  the 
plaintiff.  Mechem,  Agency,  §  569  et  seq.;  14  Am.  &  Eng. 
Ency.  of  Law,  873,  and  cases  cited  in  note  4 ;  Wood,  Mast. 
&  Serv.  (2d  ed.),  667;  Osborne  v.  Morgan^  130  Mass.  102. 

The  complaint  states  but  a  single  cause  of  action.  It  is 
the  same  cause  of  action  against  both  defendants,  arising 
from  the  same  acts  of  negligence, —  the  master  for  the  neg- 
ligence of  its  servant;  the  servant  for  his  ovrn  misfeasance. 
Both  master  and  servant,  being  liable  for  the  same  acts  of 
negligence,  may  be  joined  as  defendants.  Wood,  Mast.  & 
Serv.  supra;  Wright  v.  WilcoXy  19  Wend.  343;  Phelps  v. 
Wait,  30  N.  T.  78. 

By  the  Court, —  The  order  appealed  from  by  The  Whitcomb 
Lumber  Company  is  afSrmed,  and  the  order  appealed  from 
by  the  plaintiff  is  reversed. 


KA.PERNICK,  Appellant,  vs.  Louk,  Respondent. 

April  6  —  April  SS,  1895. 

Debtor  and  creditor:  Fraudulent  conveyance:  Exchange  of  nonexempt 

for  exempt  property, 

1.  A  finding  that  a  debtor's  exchange  of  a  nonexempt  forty  acres  of 

land  for  viUage  lots  of  somewhat  less  value  upon  which  he  was 
living  at  the  time  was  not  made  with  Intent  to  defraud  his  cred- 
itors, is  held  to  be  sustained  by  the  evidence. 

2.  The  mere  fact  that  an  exchange  of  nonexempt  for  exempt  property 

might  be  highly  advantageous  to  an  insolvent  debtor  is  not  con- 
clusive evidence  of  an  intention  to  defraud  his  creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Forest 
county :  John  Goodland,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  in  September,  1893,  to  recover 
$81.62  on  account  for  goods  sold  and  delivered  by  the  plaint- 
iff to  the  defendant,  with  interest  thereon  from  February 
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S4, 1893.  The  plaintiff  made  an  afSdavit  in  said  action  for 
an  attachment  on  the  ground  that  the  defendant  had  assigned, 
conveyed,  and  disposed  of  his  property  with  intent  to  de- 
fraud his  creditors.  Thereupon  a  writ  of  attachment  was 
issued  and  levied  upon  the  forty  acres  of  land  described, 
September  6, 1893.  The  summons  and  complaint  in  the  ac- 
tion were  served  on  the  defendant,  September  13,  1893. 
On  September  27, 1893,  the  judge  of  the  court,  by  an  order, 
extended  the  time  to  answer  to  October  17, 1893.  On  Oc- 
tober 13,  1893,  the  defendant  answered  upon  the  merits  by 
way  of  a  general  denial  of  any  and  all  indebtedness,  and  an 
allegation  of  payment,  and  a  shortage  in  the  goods  so  deliv- 
ered, and  that  the  same  had  been  damaged.    On  October  13, 

1893,  the  defendant  specially  answered  said  affidavit  for  at- 
tachment, and  therein  denied  the  existence  at  the  time  of 
making  the  same  of  the  facts  therein  alleged  as  ground  for 
attachment,  and  especially  denying  that  at  the  time  of  mak- 
ing said  affidavit  he  had  assigned,  conveyed,  or  disposed  of 
his  property  with  intent  to  defraud  his  creditors  or  any  of 
them,  which  answer  was  duly  verified. 

The  issue  so  formed  was  tried  by  the  court,  February  9, 

1894,  and  at  the  close  of  the  trial  the  court  found  for  the 
defendant,  and  ordered  that  the  property  so  attached  in 
this  action  be  forthwith  delivered  up  to  the  defendant. 
From  that  order  the  plaintiff  appeals. 

F.  C.  Weed^  for  the  appellant. 
Samuel  Shaw,  for  the  respondent. 

Cassoday,  J.  On  June  2, 1893,  the  defendant  and  his  wife 
conveyed  the  forty  acres  of  land  mentioned  in  exchange  for 
a  deed  of  the  north  half  of  two  lots,  each  60  by  150  feet,  in 
Three  Lakes,  then  owned  by  the  defendant's  mother,  Althine 
Louk.  The  forty  had  no  building  thereon,  and  Avas  worth 
some  $500  or  $600,  and  was  so  conveyed  subject  to  a  mort- 
gage of  $140.    The  premises  so  conveyed  to  the  defendant 
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by  his  mother  were  subject  to  a  mortgage  of  $100.  Some 
years  prior  to  such  conveyance  the  defendant  had  moved  his 
meat  market,  worth  about  $175,  thereon,  and  in  August  and 
September^  1892,  had  built  a  dwelling  house  thereon,  worth 
$200  or  $225,  and  was  living  therein  with  his  family  at  the 
time  of  such  conveyances.  There  is  evidence  tending  to  prove 
that  the  forty  acres  so  conveyed  was  worth  something*  more 
than  the  property  so  conveyed  to  the  defendant  by  his 
mother,  and  that  he  had  made  some  admissions  to  the  efifeot 
.  that  he  had  made  the  conveyance  to  beat  the  plaintiff  out  of 
his  claim ;  but  the  eWdence  the  other  way  is  strong  and  pos- 
itive, and  suflBcient  to  support  the  finding  of  the  trial  court. 
The  question  of  fraudulent  intent  in  such  cases  must  al- 
ways be  deemed  a  question  of  fact,  and  not  of  law,  and  no 
conveyance  is  to  be  adjudged  fraudulent  as  against  creditors 
solely  on  the  ground  that  it  was  not  founded  on  a  valuable 
consideration.  R.  S.  sec.  2323.  This  court  has  always  lib- 
erally construed  the  exemption  laws.  Zimmer  v.  Pauley ^  51 
Wis.  282;  Hewett  v.  Allen^  54  Wis.  583;  Scofield  v,  HophiiiB^ 
61  Wis.  370.  There  is  no  evidence  that  the  defendant  was 
guilty  of  any  actual  fraud.  The  most  that  can  be  claimed 
is  that  the  effect  of  his  exchanging  nonexempt  property  for 
exempt  property  operated  as  a  constnictive  fraud  upon  the 
plaintiff.  Comstock  v.  Bechtel^  63  Wis.  ^^^,  The  mere  fact  that 
such  exchange  may  be  highly  advantageous  to  an  insolvent 
debtor  is  not  conclusive  evidence  of  an  intention  to  defraud 
his  creditors.  Palmer  v.  Ilawea^  80  Wis.  474.  Here  the 
plaintiff  not  only  fails  to  shoAv  by  a  preponderance  of  evi- 
dence that  the  defendant  made  such  conveyance  with  such 
intent  to  defraud,  but  also  fails  to  show  that  the  defendant 
was  insolvent  at  the  time  of  making  the  conveyance.  In 
fact  it  does  not  appear  that  he  was  indebted  to  any  one,  ex- 
cept to  the  plaintiff  for  the  small  amount  for  which  this  suit 
is  brought. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Witte  T8.  Foote  and  wife. 

WiTTE,  Respondent,  vs.  Foote  and  wife,  Appellants. 

April  6  —  April  2S,  1895, 

Pleading:  Prior  action  pending. 

The  defense  of  prior  action  pending  is  an  affirmative  defense  and 
must  be  pleaded  if  there  be  an  opportunity  to  plead  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Reve^^sed. 

The  facts  are  stated  in  the  opinion. 

C.  W,  Lamas,  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Peter  Chrossinan,  attorney,  and  Humphrey  Pierce,  of 
counsel. 

WiNSLOw,  J.  The  plaintiff  brought  action  to  enforce  a 
mechanic's  lien  for  lumber  sold  and  delivered  to  the  defend- 
ant Foote,  The  defendant  counterclaimed  for  fraudulent 
representations  as  to  the  quality  of  the  lumber,  by  which  he 
claimed  to  have  been  damaged.  The  reply  was  practically 
a  denial  of  the  facts  alleged  in  the  counterclaim.  Upon  the 
trial  the  plaintiff  moved  to  strike  out  the  counterclaim  be- 
cause another  action  was  pending  by  defendant  against  the 
plaintiff  involving  the  same  claim,  and  offered  the  record  of 
such  action  in  evidence.  The  record  was  objected  to  as  in- 
competent and  immaterial,  and  because  no  such  matter  was 
pleaded,  but  the  objection  Avas  overruled,  and  the  record  re- 
ceived, and  the  counterclaim  stricken  out;  and  judgment 
was  thereupon  rendered  for  the  plaintiff. 

The  action  of  the  court  in  receiving  the  record  of  the  other 
action,  when  no  such  defense  was  pleaded,  was  plainly  error. 
The  defense  of  prior  action  pending  is  an  affirmative  defense 
and  must  be  pleaded  if  there  be  an  opportunity  to  plead  it. 
For  this  error  there  must  be  a  new  trial. 

By  the  Court, —  Judgment  reversed,  and  action  remanded 
for  a  new  trial 


236 


SUPREME  COUET  OF  WISCONSIN. 


[90 


Schinz  Y&  Schinz. 


90 
116 


236 
<250 


Schinz,  Appellant,  vs.  Schinz,  Executor,  Respondent. 
Zentnee,  Appellant,  vs.  Schinz,  Executor,  Respondent. 

AprU  6  —  AprU  £S,  1896. 
WiUa:  Construction:  Compensation  of  executor:  Appeal:  Exeeptiont, 

1.  By  his  win  a  testator,  after  giving  to  his  wife  the  use  and  income 
of  his  estate  during  her  life,  bequeathed  **  after  the  death  of  my 
said  wife  ...  to  my  sons  M.,  P.,  and  F.,  to  S.  as  a  trustee  upon 
■  the  trusts  hereinafter  specified  for  my  son  J.  and  my  daughter  R, 
...  to  each  the  sum  of  $1,800."  He  then  gave  all  the  residue  of 
the  estate  "  to  my  said  sons  M.,  P.,  and  F.,  S.  as  trustee  as  aforesaid 
for  my  son  J.,  my  said  daughter  B.  and  to  my  said  son  F.  in  trust 
for  .  .  .  my  daughter  M."  The  trusts  upon  which  the  bequests 
'  were  made  to  S.  in  favor  of  J.  and  to  F.  in  favor  of  M.  were  speci- 
fied, but  no  further  mention  was  made  of  any  trust  in  favor  of  B. 
Held,  that  the  word  "to"  should  be  supplied  in  each  instance  be- 
fore the  words  **my  daughter  R,"  and  that  she  took  under  the 
will  a  legacy  of  |1,800,  and  one  sixth  of  the  residue,  free  from  any 
trust. 

d.  The  will  provided  that  if  J.  should  leave  children  surviving  at  his 
death  the  sum  held  in  trust  for  him  should  be  divided  among 
them,  but  that  if  he  should  die  leaving  no  children  then  said  sum 
should  be  divided  among  the  other  children  of  the  testator.  Held^ 
that  during  the  life  of  J.  there  could  be  no  binding  judgment  de- 
termining whether  or  not  the  will  referred  only  to  his  death  before 
that  of  the  testator. 

8.  A  codicil  made  some  years  later,  after  reciting  the  above-mentioned 
legacy  of  one  sixth  of  the  residue  of  the  estate  to  the  testator's 
son  F.  in  trust  for  his  daughter  M.,  revoked  it  and  "instead  thereof 
gave  to  said  M.  "in  her  own  right  the  said  one-sixth  "  of  the  resi- 
due of  the  estate  which  should  remain  after  the  death  of  the  tes- 
tator's wife.  Held,  that  this  was  intended  merely  to  turn  the 
trust  estate  in  favor  of  M.  into  a  legal  estate,  and  that  she  took 
thereunder  only  one  sixth  of  the  residue  after  payment  of  the 
several  legacies  of  |1,800  each  and  the  debts  and  expenses  of  ad- 
ministration. 

4s.  The  estate  consisted  whoUy  of  personalty,  and  the  testator's  widow 
was  entitled  under  the  wiU  to  so  much  of  the  income  thereof  as 
she  might  require  for  her  own  use  during  her  life,  the  rest,  if  any, 
to  be  added  to  the  principaL    The  executor  held  the  estate  and 
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did  not  file  his  final  account  for  settlement  until  shortly  after  the 
widow's  death,  more  than  seven  year^  after  the  wHl  was  probated. 
Heldj  that  he  was  entitled  so  to  hold  the  estate  upon  the  trust  im- 
plied by  law  from  the  will  to  collect  and  pay  over  the  income  to 
the  widow  during  her  life,  and  that,  not  having  qualified  as  testa- 
mentary trustee,  he  held  the  estate  by  his  title  as  executor  until 
he  settled  his  final  account,  and  that  he  was  entitled  to  compensa- 
tion for  his  services  as  executor  during  that  time. 

5.  The  county  court  may,  upon  notice  as  prescribed  in  sec  3931,  R.  S.» 
settle  and  allow  an  executor's  or  administrator's  account  at  any 
time  before  the  rendition  of  his  final  account;  and  ^n  account 
thus  settled  and  allowed  will  be  final  and  conclusive  upon  all 
matters  embraced  in  it,  and  can  be  impeached  or  re-opened  only* 
for  fraud  or  mistake. 

6L  Such  an  allowance  of  an  executor's  account,  though  including  extra 
compensation  for  his  services  contrary  to  County  Court  Rule  XVII, 
sec.  6,  is  none  the  less  conclusive  and  cannot  afterwards  be  avoided 
for  the  mere  error  in  practice. 

7.  The  executor  in  this  case  having  skilfully  and  successfully  managed 
the  estate  for  more  than  seven  years,  collecting,  loaning,  and  re- 
loaning  on  mortgage  securities  the  moneys  thereof,  so  that,  besides 
satisfying  the  provision  for  the  widow  and  paying  the  expenses  of 
administration,  the  estate  was  increased  from  about  $33,000  to 
over  $48,000,  his  services  were  properly  considered  "  extraordinary," 
and  extra  compensation,  not  exceeding  the  amount  allowed  him 
by  the  testator  for  substantially  the  same  services  rendered  in  the 
lifetime  of  the  latter,  was  properly  allowed. 

&  The  objection  tliat  the  claim  for  extra  compensation  was  not  set  up 
as  a  claim  in  the  executor's  final  account  as  required  by  County 
Court  Rule  XVII,  sea  2,  not  having  been  raised  in  the  county  court 
nor  on  the  trial  of  the  appeal  to  the  circuit  court  from  the  allow- 
ance, is  not  available  on  the  appeal  to  the  supreme  court 

0.  Where  no  objection  was  made  or  exception  taken  at  the  trial  the 
supreme  court  will  not  review  the  evidence.  It  will  consider  only 
matters  pointed  out  by  exceptions  or  appearing  ui>on  the  face  of 
the  record  proper. 

Appeals  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Affirmed, 

Separate  appeals  were  taken  by  Maria  Schinz  and  by 
John  Zentner^  two  of  the  legatees  under  the  last  will  and  tes- 
tament of  Fredolin  Zentner,  deceased,  from  the  judgment  of 
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the  circuit  court  affirming  the  judgment  of  the  county  court 
of  Winnebago  county  in  probate,  construing  said  will  and 
allowing  and  settling  the  final  account  of  Louis  Schinz^  ex- 
ecutor, and  making  distribution  of  the  estate  of  said  deceased. 
The  said  will  and  codicil  were  admitted  to  probate  October 
30,  1883,  and  November  5,  1883,  said  Louis  Schinz  qualified 
as  executor,  and  continued  to  act  as  such  until  the  rendition 
of  the  judgment  of  the  county  court,  April  28,  1891.  The 
estate  consisted  almost  entirely  of  personal  estate,  notes,  and 
mortgages,  and  was  inventoried  at  $32,586.73.  Both  ap- 
peals were  heard  together  and  upon  the  same  case. 

The  testator  bequeathed  to  his  wife,  Barbara  Zentner,  the 
use  and  income  of  his  estate,  or  so  much  as,  in  her  judgment, 
she  might  require  for  her  own  use  during  her  life,  the  por- 
tion not  used  to  be  added  to  the  principal  and  divided  after 
her  death;  to  the  testator's  sons  Meinard,  Peter,  and  Fredo- 
lin,  to  Louis  Schinz^  as  trustee,  upon  trusts  specified  in  the 
will,  for  his  son  John  and  his  daughter  Barbara,  wife  of 
Theodore  Schinz,  to  each  $1,800.  The  rest  and  residue  of 
his  estate  he  devised  and  bequeathed  to  his  said  sons  Mein- 
ard, Peter,  and  Fredolin,  Louis  Schinz  as  trustee  as  afore- 
said, for  his  said  son  John^  and  his  said  daughter  Barbara, 
and  to  his  son  Fredolin  Zentner,  in  trust  for  the  use  and 
benefit  of  his  daughter  Maria  Schinz,  "  The  legacies  given 
to  Louis  Schinz  as  trustee  are  given  upon  the  following 
trusts."  A  special  trust  provision  follows  in  regard  to  the 
§1,800  /and  one  sixth  of  the  residue  for  John  Zentner^  by 
which  the  interest  and  income  thereof  was  to  be  paid  by  the 
trustee  to  said  John  Zentner  during  his  life;  and  if  he  should 
be  sick,  and  it  should  for  that  reason  be  necessary  to  use  any 
portion  of  the  principal  for  his  benefit,  in  the  judgment  of 
the  trustee,  he  was  authorized  to  make  such  use  as  might  be 
necessary  on  that  account,  and  to  provide  for  his  comfort, 
but  not  otherwise.  "  If  my  said  son  John  shall  leave  any 
child  or  children  surviving  at  his  death,  the  interest  afore- 
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said  shall  be  applied  by  said  trustee  for  their  use  and  benefit 
while  they  are  minors,  and  paid  in  equal  shares  to  those  who 
are  of  full  age,  until  the  youngest  shall  arrive  at  the  age 
of  twenty-one  years,  when  said  principal  shall  be  divided 
equally  among  the  children  aforesaid.  If  my  said  son  John 
shall  die  leaving  no  children,  then  said  principal  sum,  after 
his  death,  shall  go  to  my  other  children,  share  and  share 
alike;  the  children  of  any  such  child  deceased  to  take  the 
share  of  the  deceased  parent."  But  no  such  trust  provisions 
are  found  in  the  will  in  relation  to  the  $1,800  and  one  sixth 
of  the  residue  for  Barbara  Zentner.  The  codicil  to  the  will 
recites  that  by  it  "  one  share,  being  one  sixth  of  the  residue 
of  my  estate,  was  given  and  bequeathed  to  my  son  Fredolin 
Zentner,  Jr.,  in  trust  for  the  use  and  benefit  of  my  daughter 
Maria  Schinz^  wife  of  Emil  Schinz,  during  her  life,  and  after 
her  death  to  her  children.  Now,  therefore,  said  bequest  to 
Fredolin  Zentner,  Jr.,  in  trust,  as  aforesaid,  is  hereby  re- 
voked, and  instead  thereof  I  do  hereby  give  and  bequeath 
to  said  Maria  Schinz^  in  her  own  rights  the  said  one  sixth  of 
the  rest^  residue^  and-  remainder  of  my  estate  which  shall  re- 
main after  the  death  of  my  beloved  wife,  Barbara  Zentner." 
The  appellants  claim :  (1)  That  no  trust  was  created  by 
the  will  for  Barbara  Zentner,  either  for  the  $1,800  or  for 
one  sixth  of  the  residue  of  the  estate,  but  that  John  Zentner 
is  the  sole  beneficiary  of  the  trusts  created  or  attempted  to 
be  in  Louis  Schinz^  and  that  the  latter  takes  for  the  benefit 
of  John  Zentner  $3,600  and  two  sixths  of  the  residue ;  and 
that  the  trust  attempted  to  be  created  for  Barbara  Zentner 
is  void  for  uncertainty.  (2)  That  Maria  Schinz  is  entitled, 
under  the  will  and  codicil,  to  one  sixth  of  all  the  residue  left 
after  the  payment  of  debts  and  expenses  of  administration, 
and  after  the  death  of  testator's  widow,  before  the  deduction 
of  the  several  legacies  of  $1,800  each,  already  mentioned. 
The  county  court  denied  the  contentions  of  the  appellants 
in  these  respects,  and  held,  in  substance,  that,  after  the  death 
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of  the  widow,  legax5ies  of  $1,800  each  were  to  be  paid  to 
testator's  sons  Meinard,  Peter,  and  Fredolin,  and  to  his 
daughter  Barbara,  and  $1,800  to  Zouis  Schim^  as  trustee,  in 
trust  for  John  Zentnevy  and  that  the  rest  and  residue  of  the 
estate  was  to  be  divided  in  six  equal  parts,  one  sixth  to  each 
of  the  testator's  sons  and  daughters,  the  sixth  part  of  John 
Zentner  to  be  paid  to  and  held  by  I/yuia  Schim  in  trust  for 
him  as  provided  in  the  will ;  and  distribution  was  adjudged 
accordingly. 

On  the  11th  of  August,  1887,  the  executor,  Louis  Schim^ 
rendered  what  appeared  to  be  an  account  of  his  administra- 
tion up  to  that  date,  but  the  county  court  ordered  him  to 
file  a  supplemental  account,  and  allowed  him  to  withdraw 
the  former  one,  and  November  12, 1887,  he  filed  a  supple- 
mental inventory  and  account,  in  which  the  executor  debited 
himself  with  the  amount  of  the  inventory  and  appraisal, 
$32,586.73,  and  with  interest  collected,  the  most  of  which 
had  been  reinvested,  $12,331.34,  and  he  claimed  credit  for 
various  items,  securities  on  hand,  etc.,  and,  among  others, 
for  $549.18  commissions,  $240  for  240  days'  services,  and 
extra  compensation  of  one  and  one-half  per  cent,  on  $38,752, 
being  the  average  amount  of  assets  on  hand,  amounting  to 
$2,179.80.  At  the  same  time  he  filed  a  petition  for  allow- 
ance of  his  account,  stating,  among  other  things,  that  during 
his  administration  he  had  collected  and  reloaned  $38,587.67, 
and  that  the  average  amount  of  assets  in  his  hands  each  year 
had  exceeded  that  sum;  that  a  large  portion  of  his  time  since 
his  appointment  had  "  been  necessarily  employed  in  the  ex- 
amination of  titles,  collecting  and  investing  said  funds,  and  in 
the  management  of  the  estate,  which,  since  he  has  had  charge 
of  it,  has  yielded  an  income  of  nearly  eight  per  cent,  per 
annum,  or  $2,399  in  excess  of  six  per  cent,  compound  inter- 
est;"  that  by  an  arrangement  with  the  testator  in  his  life- 
time he  acted  as  his  financial  agent  under  an  arrangement 
that  he  should  retain  all  interest  over  six  per  cent,  for  his 
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compensation,  and  lie  claimed  an  extra  compensation  over 
specific  sums  allowed  by  law  of  one  and  one-half  per  cent, 
on  the  average  annual  amount  of  the  estate  in  his  hands,  for 
the  responsibility  assumed  by  him  and  for  skill  and  extraor- 
dinary services  attending  the  execution  of  his  trust.  An 
order  for  hearing  said  petition  and  account  was  made  for  a 
-day  certain,  but  no  action  appears  to  have  been  had  thereon. 

A  second  and  final  account  up  to  March  4, 1888,  was  filed 
March  17, 1888,  showing  a  balance  of  assets  on  hand  of 
$42,329.97.  Notice  of  hearing,  with  petition  for  settlement, 
seems  to  have  been  regularly  given.  An  entry  in  the  min- 
ute book  of  the  court  in  this  matter,  at  "  special  term,  April 
17, 1888,"  states,  in  substance,  that  there  was  a  hearing  of 
the  petition  and  final  account,  at  which  time  several  of  the 
parties  appeared,  and  ^^  account  examined,  settled,  and  al- 
lowed up  to  March  4, 1888,  and  compensation  of  executor 
fixed  up  to  that  date."  The  amount  of  extra  compensation 
allowed  to  the  executor  was  $2,377.08.  A  third  account 
was  filed  March  23, 1889,  and  April  5, 1890,  a  fourth  account 
was  filed,  but  no  action  seems  to  have  been  had  on  them. 

On  January  30, 1891,  the  executor  filed  his  fifth  and  final 
account.  The  appellants  filed  their  objections  and  com- 
plaint, in  substance  alleging,  among  other  things,  in  general 
terms  that  the  charges  of  the  executor  for  services  at  the  rate 
of  one  and  one-half  per  cent,  on  the  aggregate  sum  of  money 
loaned  and  invested  from  time  to  time  were  illegal  and  ex- 
cessive, and  that  he  should  be  allowed  only  the  lawful  per 
diem  for  time  occupied  in  the  management  of  the  estate 
during  the  necessary  period  of  administration,  and  the  com- 
missions prescribed  by  statute  (E.  S.  sec.  3929);  that  his 
charges  for  attorney  fees  were  illegal,  improper,  and  unnec- 
essary ;  and  that  he  should  have  closed  his  administration 
at  the  end  of  one  year  after  the  probate  of  the  will.  The 
•executor  traversed  these  specifications,  and  insisted  on  the 
settlement  of  his  account  of  April  17, 1888,  as  res  adjudicata 
Vou90— 16 


242  SUPKEME  COUET  OF  WISCONSIN.  [90- 

Schinz  TB.  SchiiuL  i 

and  conclusiye  on  his  account  to  March  4, 1888,  and  upon 
his  compensation  as  executor  as  fixed  and  settled  up  to  that 
date;  and  that  such  allowance  was  upon  due  notice  and  had 
not  been  appealed  from  or  vacated. 

Upon  the  hearing  of  the  final  account  the  court  made  a 
finding  reciting  the  appearance  of  the  parties,  and  that  Louis 
Sohinzy  the  executor,  was  sworn  and  examined  in  open  court, 
April  22, 1891,  and  that,  after  hearing  the  allegations,  proofs 
of  parties,  and  all  the  evidence  and  vouchers,  the  court 
found,  in  substance,  that  the  account  of  the  executor  up  to 
March  4, 1888,  was  settled  at  a  special  term  of  the  court,  on 
due  notice,  and  the  executor  was  allowed  the  sum  of  $2,700 
in  full  for  commission  and  all  compensation  as  executor  to 
March  4, 1888,  and  that  the  balance  then  remaining  in  his 
hands  was  $42,57,2.61 ;  that  the  amount  of  property  charge- 
able to  him,  including  $513.60  for  accrued  interest  since 
January  31, 1891,  was  $52,393.37;  that  the  amount  allowed 
and  to  be  credited  to  him  since  said  date,  including  $50  for 
attorney's  fees  and  personal  services,  was  $1,514.06,  and  the 
residue  in  his  hands  was  $50,879.31 ;  and,  it  appearing  to  the 
court  that  said  executor  had  rendered  extraordinary  service 
to  the  estate  in  investing  and  looking  after  the  property  of 
the  estate,  that  he  be  allowed  for  his  services  since  March 
4, 1888,  $2,114.51,  leaving  in  his  hands  for  distribution  under 
the  will  $48,764.80;  and  judgment  of  distribution  thereof 
was  given  according  to  the  construction  given  the  will. 

John  Zentner  and  Maria  Schim  severally  appealed  to  the 
circuit  court  f rgm  the  entire  judgment,  and  in  the  circuit 
court  the  record  is  that  "  after  hearing  the  evidence  offered 
and  arguments,"  etc.,  the  court  affirmed  the  order  and  judg- 
ment of  the  county  court,  with  costs,  etc.,  from  which  the 
said  John  Zentner  and  Ma/ria  Schim  severally  appealed. 

There  was  a  so-called  bill  of  exceptions,  to  the  effect  that 
at  the  trial  in  the  circuit  court  the  complaint  and  answer 
and  notice  of  appeal  were  read,  and  "  no  testimony^  oral  or 
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cUxTumeniafnfj  was  introduced  on  the  part  of  either  the  ap- 
pellants or  respondent,  but  the  action  was  heard  and  decided 
upon  the  record  in  said  action  hy  consent  ofdUpaHies^^  with 
a  certificate  of  the  circuit  judge  to  the  same  effect ;  but  the 
bill  does  not  otherwise  specify  or  point  out  what  particular 
papers,  documents,  accounts,  or  other  matters  are  thereby 
referred  to,  or  contain  any  exception.  The  papers  trans- 
mitted from  the  county  court  are  bulky  and  voluminous, 
consisting  largely  of  accounts,  schedules,  and  statements  ren- 
dered  to  that  court  in  relation  to  the  collection  of  a  great 
many  notes  and  mortgages,  and  the  loaning  and  reinvest- 
ment from  time  to  time  of  the  funds  of  the  estate  by  the 
executor. 

John  J,  MoAvliffe^  attorney,  and  James  O.  Fla/nders^  of 
counsel,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Bouck  c6  HiUony 
and  oral  argument  by  Ocibe  Bouck, 

PiNKEY,  J.  1.  The  objections  made  by  appellants  in  their 
brief  against  the  construction  placed  upon  the  testator's 
wiU  by  the  county  and  circuit  courts  were  not  pressed  in 
argument,  but  we  have  examined  them,  and  arrive  at  the 
conclusion  that  they  are  not  well  taken.  We  do  not  think 
that  it  was  intended  to  create  any  trust  in  the  will  in  favor 
of  the  testator's  daughter  Barbara  for  the  sum  of  $1,800,  or 
for  one  sixth  of  the  residue  of  the  estate,  but  that,  upon  a 
fair  construction,  the  word  "  to  "  is  to  be  supplied  after  the 
word  "  and,"  in  the  third  and  fourth  paragraphs  of  the  wiU, 
so  that  she  took  under  it  a  legacy  for  $1,800  and  one  sixth 
of  the  residue,  free  from  any  trust  in  LovAs  Schim.  If  it 
can  be  said  that  any  trust  was  intended,  the  will  does  not 
state  its  terms,  and  it  would  be  but  a  mere  naked,  passive 
trust,  which  would  be  valid  as  to  personal  estate,  and  as  to 
real  estate  would  be  executed  as  a  legal  estate  in  her  favor 
by  force  of  the  statute.     Sees.  2071,  2075,  E.  S.    In  either 
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event,  the  judgment  of  the  county  court  directing  payment 
of  these  legax5ies  to  Barbara  Schinz  was  correct.  The  gen- 
eral legacy  of  $1,800  given  by  the  third  clause  of  the  will, 
and  the  legacy  of  one  sixth  of  the  "  rest,  residue,  and  re- 
mainder" of  the  estate,  under  the  fourth  clause,  to  Zouis 
Schinz  as  trustee  of  the  testator's  son  John  Zentner,  are  the 
only  legacies  referred  to  in  the  fifth  clause  of  the  will  as 
give  to  Louis  Schim  as  trustee,  and  they  are  given  to  him 
for  John  Zentner  upon  the  active  trusts  specified  in  that 
clause  of  the  will. 

2.  The  judgment  in  respect  to  the  bequests  in  trust  for 
John  Zentner  does  not  deviate  in  the  least  from  the  plain  and 
unmistakable  language  of  the  wUl,  but  recites  it.  John  Zent- 
7ier  did  not  predecease  the  testator,  and  if  he  shall  leave, 
when  his  death  occurs,  any  chUd  or  children  surviving  him, 
then  his  interest  or  his  share  is  to  be  paid  to  such  child  or 
children,  and  when  the  youngest  arrives  at  full  age  the  prin- 
cipal is  to  be  divided  equally  between  them.  As  John  Zent- 
ner is  still  living,  it  cannot  be  known  whether  he  will  die 
Avithout  leaving  children.  The  question  whether  the  time 
of  his  death  without  leaving  children,  upon  which  event  the 
principal  sum  given  in  trust  for  him  is  given  to  the  other 
children  of  the  testator,  refers  only  to  his  death  before  that 
of  the  testator,  or  after  {Washhon  v.  Cope^  144  N.  Y.  287),  is 
not  involved  in  the  case,  for  there  was  no  one  before  the 
court  in  any  position  to  assert  or  resist  any  claim,  under 
either  view  of  that  question.  The  judgment  will  not,  there- 
fore, be  conclusive  either  way,. when  the  question  occurs 
and  becomes  a  practical  and  material  one  with  proper  claim- 
ants before  the  court.  Until  then  the  question  is  a  specula- 
tive one  merely,  upon  which  no  binding  judgment  could  prop- 
erly be  given. 

3.  The  testator  did  not  give  any  general  legacy  to  his 
daughter  Maria  Schim^  but  left  to  his  son  Fredolin,  in  trust 
for  her,  "  one  sixth  of  the  rest,  residue,  and  remainder "  of 
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his  estate,  after  proyiding  for  his  wife  and  the  payment  of 
the  several  legacies  for  $1,800  each.  He  did  not  give  her 
any  general  legacy  for  $1,800  or  any  other  snm.  By  the 
codicil  to  his  will,  made  about  three  years  afterwards,  the 
testator,  after  reciting  the  bequest  in  trust  for  his  daughter 
Maria^  in  terms  as  above  quoted,  revokes  it,  and  ^^  instead 
thereof"  gives  and  bequeaths  to  her  "in  Jier  own  right  the 
9aid  on&^ixth  of  the  rest,  residtte^  and  remainder  of  the  estate 
which  shall  remain  after  the  death "  of  his  wife,  Barbara 
Zentner.  It  is  contended  that  by  the  codicil  Maria  Schinz 
is  entitled  to  one  sixth  of  the  corpvs  of  the  estate  before 
payment  of  the  several  general  legacies  for  $1,800  each,  and 
debts  and  expenses  of  administration.  We  think  that  the 
only  effect  of  the  codicil  is  to  turn  the  trust  estate  in  favor 
of  Maria  Schinz^  under  the  will,  into  a  legal  one,  and  not 
to  increase  her  legacy  in  any  amount.  Her  share  in  the 
residue  under  the  original  will  is  expressly  referred  to,  and 
the  bequest  in  the  codicil  Sato  he  in  her  own  right  cmd  the 
said  one-sixth  of  the  rest^  residue^  and  remainder  of  his  estate^ 
which  clearly  refers  back  to  the  fourth  or  residuary  clause  of 
the  will,  although  there  are  added  the  words,  "  which  shall 
remain  after  the  death  of  my  wife."  No  part  of  the  corpus 
of  his  estate  was  devised  to  his  wife.  She  took  only  such 
part  of  the  income  after  his  death  as  she  might  require,  and 
there  could,  properly  speaking,  be  no  "  rest,  residue,  and  re-. 
mainder"  of  the  estate  until  the  general  legacies  and  debts 
and  expenses  of  administration  were  paid.  The  evident 
purpose  of  the  codicil  was  to  leave  the  rights  of  Maria 
Schinz  under  the  will  in  the  same  plight  and  condition  as  if 
no  trust  provision  of  the  legacy  in  her  favor  had  been  origi- 
nally incorporated  in  the  will. 

For  these  reasons  we  are  of  the  opinion  that  no  reversible 
error  occurred  in  that  part  of  the  judgment  construing  the 
testator's  will. 

4.  The  executor,  as  such,  took  the  legal  title  to  the  entire 
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estate,  it  consisting  of  personal  estate,  for  the  purposes  of 
administration.  The  rights  of  the  widow  under  the  will  ex- 
tended only  to  such  portion  of  the  income  of  the  estate  as 
might  be  required  for  her  own  use,  and  the  rest,  if  any,  was 
to  be  added  to  the  principal.  The  executor  was  entitled  to 
hold  the  estate  upon  the  trusts  implied  by  law  from  the  will 
{Ford  V.  Ford,  70  Wis.  19)  to  collect  and  pay  over  such  in- 
come from  time  to  time  to  the  widow  during  her  life,  and  to 
hold  the  bequests  in  favor  of  John  Zentner  upon  the  express 
trusts  specified  in  the  will.  These  trust  duties  would  con- 
tinue for  the  contemplated  period,  although  his  duties  as 
executor  might  be  sooner  terminated.  He  would,  however, 
continue  to  hold  the  estate  as  executor  until  he  should  qualify 
as  testamentary  trustee,  and  as  it  does  not  appear  that  he 
had  so  qualified,  he  held  the  estate  by  his  title  as  executor 
until  he  settled  his  final  account.  B.  S.  sec.  4025 ;  Newcomh 
V.  WiUiamSj  9  Met.  525, 534.  It  appears  that  the  widow  died 
in  January,  1891,  and  on  the  31st  of  that  month  the  execu- 
tor filed  his  final  account  for  settlement.  Until  after  the 
death  of  the  widow  there  could  be  no  judgment  of  distribu- 
tion, and  in  the  meantime  the  estate  would  necessarily  re- 
main in  the  hands  of  the  respondent,  to  be  managed  and 
cared  for  by  him,  either  as  executor  or  as  testamentary 
trustee;  and,  in  any  event,  at  the  reasonable  cost  and  ex- 
pense of  the  estate. 

5.  There  was  a  trial  upon  issues  made  up  in  the  county 
court  pursuant  to  its  rules  in  respect  to  certain  portions  of 
the  respondent's  final  account  relating  to  certain  expenses 
of  administration,  investment,  and  management  of  the  es- 
tate alleged  to  be  illegal  and  excessive,  namely,  an  allowance 
to  the  respondent  for  attorney's  fees  and  extra  compensation 
claimed  by  him  in  addition  to  statutory  commissions  and 
per  diem,  with  the  result  set  out  in  the  foregoing  statement. 
The  record  shows  that  the  respondent  was  examined  in  open 
court,  and  that  the  court  heard  the  allegations  and  all  the 
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evidence.  The  appellants  appealed  to  the  circuit  court.  The 
statute  (sec.  4034,  K.  S.)  provides  that  on  such  appeals  "  the 
<^urt  shall  proceed  to  trial  and  determination  of  the  matter 
according  to  the  rules  of  law,  allowing  a  trial  by  jury  of  all 
-questions  of  fact  in  cases  where  such  trial  may  be  proper; 
and  such  court  may  direct  an  issue  to  be  made  up  between 
the  parties  in  a  brief  form,  when  it  shall  be  deemed  neces- 
-sary."  The  judgment  recites  that  evidence  was  heard.  The 
«o-called  bill  of  exceptions,  which  does  not  contain  any  ex- 
<5eption  whatever  or  any  evidence,  states  that "  no  testimony, 
oral  or  documentary,"  was  introduced,  "  but  the  action  was 
heard  and  decided  upon  the  records  in  said  action  hy  consent 
of  all  parties."  No  objection  or  exception  appears  to  have 
been  taken  to  anything  that  occurred  at  the  trial  The 
record  is  in  no  condition  to  admit  of  any  review  of  many 
of  the  questions  argued  here.  It  is  no  part  of  our  duty  to 
look  through  all  the  details  of  evidence,  and  examine  volu- 
-minous  documents  and  accounts,  after  the  manner  of  courts 
of  original  jurisdiction.  We  can  consider  only  matters 
•pointed  out  by  exceptions,  or  defects  or  points  appearing 
upon  the  face  of  the  record  proper.  The  presumption  is  in 
*favor  of  the  correctness  of  the  judgment  appealed  from. 

6.  It  appears  upon  the  face  of  the  judgment  of  the  county 
oourt  that  there  had  been  a  settlement  of  the  respondent's 
account  up  to  March  4, 1888,  upon  notice,  at  which  one  of 
the  appellants  was  represented  by  a  trustee  and  the  other 
'by  her  attorneys,  who  withdrew  opposition  to  the  account. 
^It  included  $2,377.08  for  extra  compensation,  besides  $565.56 
for  commissions.  The  appellants  now  claim  that  this  settle- 
ment was  not  j&nal  and  conclusive  upon  the  matters  em- 
'braced  in  it,  and  that  on  the  hearing  of  the  final  account  in 
the  county  court  and  in  the  circuit  court  they  had  a  right 
to  overhaul  that  accoimt  and  contest,  as  of  course,  any  of 
the  items  embraced  in  it.  There  is  nothing  in  the  record  to 
5how  that  they  were  denied  the  right  to  do  so.    We  have 
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no  doubt  of  the  right  of  the  oonnty  court  to  settle  and  aUow 
an  executor's  or  administrator's  account  at  any  time  before 
the  rendition  of  his  final  account,  upon  notice  as  provided 
in  the  statute  (E.  S.  sec.  3931),  and  that  when  thus  settled 
and  allowed  it  will  be  final  and  conclusive  as  to  all  matters 
embraced  in  it,  and  can  be  impeached  or  re-opened  only  for 
fraud  or  mistake.  Woemer,  Adm'n,  §§  504,  505,  and  cases 
in  notes.  In  Massachusetts  it  is  provided  by  statute  that 
upon  every  settlement  of  an  account  by  an  executor  or  ad- 
ministrator his  former  accounts  may  be  so  far  opened  as  to 
correct  any  mistake  or  error  therein,  excepting  that  any 
matter  in  dispute  between  two  parties,  which  had  been 
formerly  heard  and  determined  by  the  court,  should  not  be 
again  brought  in  question  without  leave  of  the  court.  In 
Wiggin  v.  SweUy  6  Met.  198,  Shaw,  C.  J.,  said, "  The  law  was 
substantially  the  same  before  the  Eevised  Statutes."  The 
court  is  cautious  to  exercise  such  a  power  in  regard  to  a 
subject  thus  controverted  and  judicially  settled.  Stetaon  v. 
BasSy  9  Pick.  27.  See,  also,  Gale  v.  NickeraoUy  144  Mass. 
417;  Appeal  ofFrosSy  105  Pa.  St.  258, 268;  Rhmdis  Appealy 
39  Pa.  St.  186 ;  ShindeVa  Appeal,  57  Pa.  St.  43 ;  In  re  Fisher' a 
Estaie,  15  "Wis.  511.  The  allowance  of  the  account  up  to 
3Iarch  4, 1888,  for  executor's  services,  may  have  been  erro- 
neous as  having  been  made  contrary  to  sec.  6,  rule  XYII,  of 
the  county  court  rules,  but  it  is  none  the  less  conclusive.  It^ 
cannot  now  be  avoided  for  mere  error  in  practice. 

7.  The  statute  (E.  S.  sec.  3929)  provides  that,  in  addition 
to  the  per  diem  and  commission,  the  executor  shall  be  allowed 
as  compensation  such  further  sums,  ^'  in  cases  of  unusual 
difficulty  or  extraordinary  ser\'ices,  as  the  court  shall  deem 
reasonable."  The  various  lengthy  accounts  of  the  executor,, 
and  schedules  annexed,  show  the  collection,  mauagementy. 
loaning  and  reloaning  on  mortgage  security  of  the  moneys- 
of  the  estate  from  time  to  time  for  a  period  of  over  seven 
years,  by  which  the  estate  has  been  increased  from  $32,586.7^ 
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in  the  beginning,  so  that  there  remained,  after  satisfying- 
the  provision  for  the  widow  and  all  debts  and  expenses  of 
administration,  the  snm  of  $48,764.80  for  distribution.  These 
services  may  be  fairly  considered  to  be  extraordinary  and 
of  a  very  valaable  character.  The  extra  compensation  does 
not  appear  to  exceed  the  amount  allowed  the  respondent  by 
the  testator  for  substantially  the  same  services  rendered  for 
him  in  his  lifetime.  The  estate  appears  to  have  been  man- 
aged with  great  skill  and  prudence,  and  the  respondent 
deserves  credit  for  his  successful  conduct  of  its  affairs.  Tho 
statute  contemplates  that  the  court  shall  exercise  its  sound 
discretion  on  the  matter  of  extra  compensation.  The  ques- 
tion is,  "  What  does  the  court,  in  view  of  the  evidence  and 
its  own  knowledge  of  the  facts,  judge  reasonable? "  Ford  v. 
jFord,  88  Wis.  131.  The  record  is  in  no  condition  to  enable 
us  to  say  that  the  allowance  was  not  reasonable  in  amount. 
8.  It  is  urged  that  no  extra  compensation  should  have 
been  allowed,  unless  the  same  was  set  up  as  a  claim  in  the 
statement  of  such  final  account  as  required  by  sec.  2,  rule 
XVn,  County  Court  Rules.  This  is  a  matter  of  practice 
and  does  not  go  to  the  power  of  the  court,  and,  had  objec- 
tion been  made,  it  is  fair  to  presume  that  the  rule  would 
have  been  enforced.  Upon  the  trial  of  the  appeal  from  the 
allowance  of  the  executor's  account,  in  which  the  legality 
and  reasonableness  of  the  amount  was  in  issue,  the  parties 
do  not  appear  to  have  raised  this  objection,  but  consented 
that  the  action  should  be  heard  and  decided  upon  the  record. 
The  objection  which  the  appellants  seek  to  make  is  not  open 
to  them  on  this  appeal.  The  court  might  properly,  imder 
these  circumstances,  act  upon  the  evidence  agreed  on  and  its^ 
own  knowledge  in  making  the  allowance.  We  perceive 
nothing  in  the  record  to  doubt  the  propriety  of  the  allow- 
ance for  attorney's  fees.  The  errors  or  defects  in  the  plead- 
ings and  proceedings,  relied  on,  founded  on  a  noncompliance 
with  the  rules  of  practice,  do  not  appear  to  have  prejudiced 
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the  rights  of  the  appellants,  and  under  the  statute  (R.  S. 
sec.  2829)  furnish  no  ground  for  the  reversal  of  the  judg* 
ment  appealed  from. 

There  is  no  reversible  error  in  the  record. 

By  the  Court —  The  judgment  of  the  circuit  court  on  both 
appeals  is  affirmed,  and  the  cause  is  remanded  to  the  county 
court  of  Winnebago  county  for  further  proceedings  accord- 
ing to  law. 

On  June  20, 1895,  upon  motion  of  the  appellants,  the  judg- 
ment of  this  court  was  modified  so  as  to  provide  that  the 
taxable  costs  of  both  parties  be  taxed  against  and  paid  out 
of  the  estate  of  Fredolin  Zentner,  Sr.,  but  one  case  and  one 
set  of  briefs  on  each  side  to  be  taxed. 
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17 1|  ^1,  2)  Beceivera:  Validity  of  appointment:  Collateral  attack:  Jurisdio- 
tion,  (8)  Insolvent  mutual  insurance  company:  AMessment,  tohat 
may  include, 

1.  Where  the  court  appointing  a  receiver  had  jurisdiction  of  the  sub- 
ject matter,  and  he  has  qualified,  the  validity  of  his  appointment 
cannot  be  contested  when  it  comes  in  question  collateraUy,  as  in 
an  action  brought  by  him. 

H,  If  the  showing  upon  the  application  for  the  appointment  of  the  re- 
ceiver was  inadequate,  that  fact,  while  it  might  render  the  order 
of  appointment  erroneous,  does  not  affect  the  jurisdiction  of  the 
court  over  the  subject  matter. 

:B,  After  the  insolvency  of  a  mutual  fire  insurance  company  and  the 
appointment  of  a  receiver,  an  assessment  may  be  made  upon  both 
deposit  and  premium  notes  for  the  proportionate  share  of  losses 
and  expenses  which  accrued  during  the  term  of  insurance,  and 
such  assessment  may  include  the  amount  necessary  to  pay  inter- 
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est  on  uncontested  losses  and  the  debts  of  the  company  from  the 
time  they  ought  to  have  been  paid;  also  an  allowance  for  shrink- 
age, that  is,  for  assessments  that  may  prove  uncollectible;  also  a 
reasonable  amount  for  expenses  and  compensation  of  the  receiver. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  recover  the  amount  claimed 
to  be  due  on  an  assessment  made  upon  a  premium  note  given 
by  the  defendants  to  the  Oshkosh  Mutual  Fire  Insurance 
Oompany.  The  former  assessment  made  upon  the  notes 
given  to  the  said  insurance  company  was  declared  invalid 
in  the  case  of  Dams  v.  Pa/rcher  <&  J,  <6  A,  Stewart  Co,  82 
Wis.  488,  where  the  proceedings  against  the  insurance  com- 
pany are  stated.  The  present  action  is  upon  a  new  or  sec- 
ond assessment  made  by  a  referee  and  confirmed  by  the  court 
in  the  action  against  the  Oshkosh  Mutual  Fire  Insurance 
Company  to  wind  up  its  affairs,  and  in  which  the  plaintiff 
was  appointed  its  receiver.  The  amount  of  the  assessment 
against  the  defendants  was  $707.40  upon  a  premium  note 
of  $1,000,  given  after  the  company  was  fully  organized,  upon 
which  the  defendants  paid  $200  at  the  time  they  took  their 
insurance,  which  was  credited  to  them  when  the  assessment 
was  made.  The  necessary  amount  to  be  raised  by  assess- 
ment was  $66,933.25,  made  up  as  follows:  Expense  bill  un- 
paid, $3,574.15;  fire  losses,  contested  and  uncontested, 
$34,205.23;  other  claims,  $153.62;  interest  on  uncontested 
losses  from  February  24,  1891,  to  September  24,  1893, 
$5,264.54;  interest  on  miscellaneous  claims,  $214.13;  inter- 
est on  contested  claims,  $177.77;  receiver's  expenses,  esti- 
mated at  $6,000, — from  which  was  deducted  $574.50,  leav- 
ing $50,199.92  to  be  raised,  to  which  was  added  twenty-five 
per  cent,  for  uncollectible  assessments,  $16,733.31. 

The  plaintiff  was  appointed  receiver  in  an  action  insti- 
tuted by  K.  McMillen  and  others,  officers,  board  of  directors, 
and  creditors  of  said  insurance  company,  to  adjust,  settle, 
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and  wind  up  the  business  of  the  corporation,  to  take  charge 
of  its  property,  convert  its  assets  into  money,  collect  its 
detts,  and  close  out  its  affairs  under  the  direction  of  the 
court,  and  a  dissolution  of  the  corporation  was  asked  for. 
The  complaint  in  that  action  sufficiently  showed  that  the 
defendant  was  insolvent,  or  at  least  in  a  failing  condition 
and  unable  to  meet  its  just  debts.  In  re  OshJcoah  MtU.  Fi/re 
Ins.  Co.  77  Wis.  366. 

The  company  transacted  business  on  the  assessment  plan,, 
the  notes  of  its  policy  holders  providing  and  the  by-laws- 
authorizing  an  assessment  to  raise  funds  with  which  to  meet 
liabilities  from  its  premium  and  deposit  notes.  The  pre- 
mium and  stock  notes  amounted  to  about  $180,000.  There 
was  evidence  tending  to  show  that  ninety  per  cent,  of  the 
note  makers  were  solvent.  The  amount  of  cash  on  hand 
and  due  from  agents  was  $11,000  when  the  receiver  was  ap- 
pointed. One  draft  of  $700  was  the  only  overdue  claim. 
The  amount  of  cash  on  hand  when  the  plaintiff  was  ap- 
pointed receiver  was  but  $2.17. 

It  was  contended  that  the  court  in  the  action  against  the 
insurance  company  had  no  jurisdiction  to  appoint  a  receiver,, 
and  that  the  assessment  was  invalid  (1)  because  it  includes^ 
$5,656.92  as  interest;  (2)  because  it  includes  $16,733.31  for 
shrinkage  on  the  premium  notes;  (3)  because  it  includes 
$9,574.15  for  expenses  of  receivership,  $6,000  of  which  is 
estimated;  (4)  because  defendants  had  paid  the  earned  pre- 
mium on  their  policy  down  to  date  of  insolvency,  and  a 
valid  assessment  could  only  be  laid  against  the  stock  notes 
to  pay  losses  after  insolvency.  The  court  held  that  the  as- 
sessment was  valid  and  in  due  and  proper  form,  and  was 
equitable,  and  gave  judgment  against  the  defendants  for 
the  amount  of  the  assessment,  with  interest  and  costs,  from 
which  they  appealed. 

M.  C,  Phillips^  for  the  appellants,  contended,  inter  alia, 
that  the  court  has  not  jurisdiction  of  the  subject  matter  of 
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this  action  because  this  company  was  not  insolvent.  The 
•company  transacted  business  on  the  assessment  plan;  the 
notes  of  the  policy  holders  provide  for,  and  the  by-laws  au- 
thorize, an  assessment.  It  was  able  to  raise  funds  with  which 
to  meet  its  liabilities  from  these  premium  notes.  The  testi- 
mony shows  that  fully  ninety  per  cent,  of  the  note  makers 
were  solvent,  and  with  such  resources  it  was  not  insolvent. 
Baker  v.  Fraternal  M.  Circle,  32  Weekly  L.  Bui.  84.  The 
statute  is  mandatory  in  imposing  a  duty  on  the  directors  to 
levy  an  assessment,  give  notice,  and  proceed  to  collect. 
R.  S.  sec.  1907.  A  disregard  of  it  may  leave  the  directors 
personally  liable  for  the  result.  May,  Ins.  §  564.  When 
want  of  jurisdiction  is  shown,  the  action  must  be  dismissed 
^t  any  stage.  And  it  may  be  taken  advantage  of  at  any 
time  before  judgment.  Dewey  v.  Hyde,  1  Pin.  469 ;  Cla/rJc  v. 
Wood,  2  id.  29. 

For  the  respondent  there  was  a  brief  by  Finch  <&  JSarher 
^nd  Thompson,  Haraha/w  dk  Thompson,  and  oral  argument 
by  Cha/rles  Barber  and  A.  E,  Thompson.  They  argued, 
^mong  other  things,  that  the  jurisdiction  of  the  court  to  ap- 
point the  receiver  could  not  be  attacked  collaterally.  Bangs 
V.  DucTdnfidd,  18  N.  Y.  592;  Osgood  v.  McGuire,  61  id.  524; 
Whittlesey  v.  Frantz,  74  id.  456 ;  Potter  v.  Merchants^  Bank, 
28  id.  654;  AtCy  Oen.  v.  Guardiam,  M.  Z.  i/w.  Co.  77  id. 
372 ;  High,  Receivers,  §  203 ;  Jvdson  v.  Rossie  Oalenxi  Co. 
«  Paige,  600;  Vermont  cfe  C.  R.  Co.  v.  V.  C.  R.  Co.  46  Vt. 
792.  The  item  for  interest  was  properly  allowed.  Hurl- 
hut  V.  Marshall,  62  Wis.  590 ;  2  May,  Ins.  (3d  ed.),  §  559. 
See,  also,  Comm.  v.  Mass.  M.  F.  Ins.  Co.  112  Mass.  116; 
Bangs  v.  Gray,  12  N.  T.  477 ;  Jones  v.  Sisson,  6  Gray,  288. 

PmNEY,  J.  1.  The  principal  case  of  McMillen  et  al.  v.  Osh- 
kosh  Muimal  Fire  Ins.  Co.,  in  which  the  plaintiff  in  this  ac- 
tion was  appointed  receiver  of  said  company  to  take  charge 
of  its  property,  convert  its  assets  into  money,  collect  its 
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debts,  and  close  up  its  affairs  under  the  direction  of  the  cir- 
cuit court,  came  before  this  court  upon  the  question  of  the 
relation  of  the  attorney  general  to  the  action,  and  the  right 
of  the  plaintiff  to  maintain  it  (77  Wis.  366);  and  the  suffi- 
ciency of  the  complaint  in  that  action,  under  sec.  3218,  R.  S., 
to  authorize  the  issue  of  an  injunction  restraining  the  corpo- 
ration and  its  officers  from  exercising  any  of  its  corporate 
rights,  privileges,  or  franchises,  and  from  collecting  or  re- 
ceiving any  debts  or  demands,  and  from  paying  out  or  in 
any  way  transferring  or  delivering  to  any  person  any  of  the 
moneys,  property,  or  eflfects  of  such  corporation,  was  ex- 
pressly affirmed,  upon  the  ground  that  it  appeared  from  the 
complaint  that  the  defendant  was  insolvent  and  unable  to 
pay  its  debts,  and  that  it  was  in  a  failing  condition.  The 
object  of  that  action  was  to  close  up  the  business  of  the  cor- 
poration, and  it  was  brought  by  its  directors,  who  were  mem- 
bers of  the  corporation,  and  one  of  whom  was  one  of  its 
creditors.  Under  sec.  3219,  R.  S.,  the  court  had  power  in 
that  action  to  appoint  a  receiver  "  to  take  charge  of  the 
property  and  effects  of  such  corporation,  and  to  coUect,  sue 
for  and  recover  the  debts  and  demands  that  might  be  due 
and  the  property  that  might  belong  to  such  corporation,'* 
with  the  powers  and  authorities  of  receivers  in  other  cases. 
It  is  too  plain  to  admit  of  question  that  the  company,  with 
only  $2.17  on  hand,  was  unable  to  meet  and  discharge  its 
debts  and  liabilities  in  the  ordinary  course  of  business  when 
and  as  they  became  due ;  and  the  court  might  properly  ap- 
point the  plaintiff  in  this  action  receiver,  as  provided  by  the 
statute. 

No  appeal  has  been  taken,  so  far  as  we  are  informed^ 
from  the  order  of  appointment,  and,  the  plaintiff  having 
qualified,  the  validity  of  his  appointment  cannot  be  contested 
when  it  comes  in  question  collaterally,  as  it  does  in  this, 
action.  While  the  order  might  have  been  erroneous  and 
subject  to  reversal  on  appeal,  it  cannot  be  collaterally  im- 
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peached  or  disregarded.  It  may  be  that  the  showing  upon* 
the  application  was  inadequate  nnder  the  law  and  practice 
of  the  court;  yet  the  court  had  power  to  decide  that  ques- 
tion, and  whether  it  decided  rightly  or  not  is  not  a  question 
that  goes  to  the  jurisdiction  of  the  court  over  the  subject 
matter.  Bcmga  v.  DucTdnjidd^  18  N.  T.  595 ;  Peck  v.  School 
Dist.  21  Wis.  522;  Attorney  OeneraL  v.  Gua/rdian  Mut,  L, 
Ins.  Co.  77  K  T.  272;  Vermont  <&  C.  R.  Co.  v.  V.  C.  R.  Co. 
46  Vt.  795.  In  an  action  brought  by  the  receiver  he  cannot 
be  put  to  proof  of  the  regularity  or  propriety  of  his  ap- 
pointment. The  fact  that  the  court  had  jurisdiction  and 
the  order  of  appointment  are  concluMve  in  favor  of  his  title 
when  it  comes  in  question  collaterally.  HFeeves  v.  Boo9^  86 
Wis.  813. 

2.  In  the  case  of  Dams  v.  Pa/rcher  <&  Ji  <&  A.  Stewart 
Co.  82  Wis.  495,  the  court  reached  ^^  the  conclusion  that  the 
Oshkosh  Mutual  Fire  Insurance  Company  was  legally  or- 
ganized as  a  mutual  company  only ;  that  all  policy  holders- 
therein  are  members  thereof;  and  that  its  premium  notes 
are  valid  obligations,  assessable  to  pay '  losses  and  expenses ; ' 
.  .  .  and  that,  for  the  purposes  of  assessment,  there  is  no 
distinction  between  premium  and  deposit  notes, —  that  is  to- 
say,  between  assessable  notes  given  for  premiums  pending^ 
the  organization  of  the  company  and  those  after  it  was 
fully  organized ; "  and  that "  earned  premiums  consist  of  the 
proportionate  share  of  the  losses  and  expenses  which  have 
accrued  during  the  term  of  the  insurance,  not  exceeding  the 
amount  of  the  premium  note."  Insolvency  occurred  during^ 
the  period  of  defendants'  insurance,  and  the  action  of  the 
court  in  granting  an  injunction  and  appointing  the  plaintiff 
as  receiver,  under  sees.  3218, 3219,  R.  S.,  canceled  the  defend- 
ants' and  all  other  existing  policies  of  the  company.  Dewey  v. 
Dame,  82  Wis.  503.  All  of  the  premium  notes  of  the  com- 
pany became  utterly  void,  so  far  as  the  premium  for  which 
they  were  given  was  unearned  at  the  time  of  such  in- 
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solvency.  R.  S.  sec.  1945.  No  losses  by  fire  could  occur 
thereafter  for  wHch  the  company  would  be  liable  under 
such  policies.  The  business  and  affairs  of  the  company  are 
being  settled  and  wound  up  under  the  direction  of  the  court, 
and  an  adjustment  is  to  be  made  of  the  prior  transactions  of 
the  company,  while  the  defendants  were  members  of  it,  and 
their  proper  proportion  of  its  losses  and  expenses  is  to  be 
ascertained,  and  judgment  is. claimed  in  this  action  for  that 
amount.  No  question  can  be  made  as  to  the  liability  of  the 
defendants  to  pay  their  share  of  the  losses  during  the  period 
of  their  insurance,  as  limited  by  the  insolvency  of  the  com- 
pany and  the  consequeirt  action  of  the  court. 

But  it  is  claimed  that  the  assessment  in  question  includes 
improper  items  occurring  or  arising  thereafter,  and  that  it 
is  for  that  reason  invalid.  Exception  is  taken  to  various 
items,  which  for  convenience  may  be  considered  together, 
namely:  (1)  For  interest  as  stated,  $5,656.92;  (2)  for  shrink- 
age or  uncollectible  assessments,  estimated  at  twenty-five 
per  cent.,  amounting  to  $16,733.31 ;  and  (3)  for  expenses  un- 
paid, $3,574.15,  and  receiver's  expenses  estimated  at  $6,000. 

It  is  argued  that  no  assessment  could  be  made  to  pay  in- 
terest, and  that  interest  is  neither  a  loss  nor  an  item  of 
expense,  within  the  purview  of  the  statute.  Sec.  1907.  There 
can  be  no  doubt  of  the  liability  of  the  company  to  pay  in- 
terest on  its  uncontested  losses  and  its  debts  from  the  time 
they  ought  to  have  been  paid,  and  no  court  would  hesitate 
to  render  judgment  accordingly.  If  the  oflBcers  of  the  com- 
pany neglected  to  raise  from  the  proper  resources  of  the 
company  the  necessary  funds  with  which  to  promptly  dis- 
charge its  obligations,  that  furnishes  no  reasons  why  the 
company  should  not  be  charged  with  interest  for  delay  as 
other  debtors,  nor  for  an  exemption  on  the  part  of  its  mem- 
bers from  an  assessment  on  their  deposit  or  premium  notes 
for  that  purpose.  The  assessable  notes,  both  deposit  and 
premium,  are  the  only  resource  of  creditors  and  claimants 
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against  such  a  corporation^  when  it  becomes  insolvent,  to 
obtain  satisfaction  of  their  debts  and  demands,  with  interest 
for  delay  in  payment.  The  construction  that  would  deny  the 
existence  of  the  right  to  make  an  assessment  for  interest  is  too 
strict  and  narrow,  not  to  say  illiberal.  The  interest  becomes 
a  part  of  the  debt  for  the  losses,  and  we  have  no  doubt  that 
the  item  for  interest  was  properly  included  in  the  assessment. 
2  May,  Ins.  §  559 ;  Jones  v,  Sisson^  6  Gray,  288 ;  Bangs  v. 
Gray,  12  N.  T.  477,  479,  480.  There  is  no  complaint  that 
the  estimate  for  interest  was  excessive,  or  that  it  has  not 
been  fairly  and  equitably  apportioned. 

The  "  estimate  for  shrinkage,"  as  it  is  called,  by  which 
twenty-fiv^  per  cent,  was  added  for  assessments  that  might 
prove  uncollectible  or  could  not  be  realized  within  a  reason- 
able time,  for  various  reasons,  such  as  insolvency,  death  of 
parties,  or  their  nonresidonce  or  other  cause,  is  not  subject 
to  just  criticism.  Such  an  allowance .  is  not  unusual,  and 
seems  to  be  sustained  by  authority..  Without  it,  the  delay 
and  expense  of  a  second  assessment  would  probably  become 
necessary.  The  estimate  seems  to  have  been  a  conservative 
one,  and  made  in  good  faith.  Indeed,  there  is  reason  to  ap- 
prehend that  it  is  too  low. 

The  amount  included  for  expenses  incurred  and  unpaid, 
and  for  receiver's  compensation,  estimated  at  $6,000,  is  fairly 
within  the  statutory  liability.  Assessment  could,  no  doubt, 
be  made  by  the  company  upon  ihe  deposit  and  premium 
notes  for  expenses  of  collection  of  premiums,  and  for  con- 
ducting the  proper  business  of  the  company.  Its  insolvency 
and  consequent  legal  proceedings  have  suspended  its  powers 
in  that  respect,  and  they  are  now  exercised  by  the  court, 
through  its  receiver,  so  far  as  necessary  to  render  its  re- 
sources available  to  pay  its  debts  and  wind  up.  its  affairs. 
The  court,  in  approving  the  assessment,  had  a  reasonable 
discretion  in  respect  to  the  expenses  to  be  provided  for.  In 
Davis  V.  P archer  d:  •/.  cfe  A.  Stewart  Co.  82  Wis.  488^  the 
Vol.  90— 17 
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including  in  an  assessment  of  reasonable  expenses  was  ap- 
proved, and  provision  in  this  respect  and  for  uncollectible 
assessments  seems  beyond  reasonable  question.  2  May,  Ins. 
§  559;  Jones  v,  Siason^  6  Gray,  296;  Comm.  v.  Mass.  MuL 
F.  Ins.  Co.  112  Mass.  116;  Bangs  v.  Gray^  12  N.  Y.  477; 
Wardle  v.  Tovytisend^  75  Mich.  386;  Sa/vage  v.  Medhury^  19 
K.  Y.  34;  Peoples'  E.  Mui.  F.  Ins.  Co.  v.  BahUtt,  7  Allen, 
235 ;  Traders'  Mui.  F.  Ins.  Co.  v.  Stone,  9  Allen,  483. 

For  the  purposes  stated,  recourse  can  be  had  to  the  de- 
posit as  well  as  premium  notes ;  and  we  know  of  no  authority 
for  holding  that,  where  the  affairs  of  a  company  that  is  in- 
solvent or  unable  to  pay  its  debts  are  being  wound  up  by  a 
receiver,  recourse  for  expenses  can  be  had  only  to^the  deposit 
notes  given  pending  the  organization  of  the  company. 

For  these  reasons,  we  hold  that  the  objections  to  the  as- 
sessment upon  which  the  action  is  founded  are  untenable, 
and  that  it  seeks  to  reach  and  render  available  only  that 
part  of  the  premium  secured  by  the  defendants'  note  which 
had  been  earned  at  the  time  the  affairs  of  the  company  came 
under  the  control  of  the  court;  namely,  for  losses  then  ex- 
isting, with  any  accrued  interest,  and  proper  and  reasonable 
expenses  of  collecting  and  applying  the  resources  of  the  com- 
pany to  their  payment  in  the  only  manner  then  permissible 
by  law.    We  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit,  court  is  af- 
firmed. 


Odettb,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Apra  6 — April  gS,  1895. 

Criminal  law  and  practice:  Murder:  Evidence:  Instructions'.  Self -de- 
fense: Manslaughter:  Urging  jury  to  agree. 

1.  On  s  trial  for  murder  a  witness  for  the  state,  after  testif ying  that 
shortlj  after  the  homicide  the  defendant  gave  him  some  cartridges 
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belonging  to  the  gun  with  which  the  killing  was  done  and  said 
that  he  was  going  away  and  did  not  want  the  cartridges  or  the 
gun,  was  allowed  to  testify  that  he  supposed  the  defendant  meant 
that  he  was  going  "over  the  road"  Held,  that  the  error,  if  any, 
did  not  affect  the  substantial  rights  of  the  defendant  and  henoe 
should  not  work  a  reversal 

2.  The  mere  fact  that  the  deceased,  with  whom  defendant  had  been 

quarreling,  took  out  his  knife  when  defendant  approached  him 
with  a  gun,  would  not  justify  an  instruction  that  the  jury  should 
acquit  the  defendant  if  they  found  that  he  fired  the  shot  with  the 
belief  that  it  was  necessary  in  self-defense. 

3.  Defendant  and  the  deceased  had  been  drinking  and  had  quarreled. 

Defendant  had  procured  a  gun,  and  the  deceased  had  grasi)ed  it 
with  one  hand,  when  it  was  fired  and  deceased  was  shot.  The 
court  charged  the  jury  that  if  a  person  voluntarily  becomes  so 
drunk  as  to  be  incapable  of  intending  murder,  and  while  in  that 
condition  kills  a  person,  "ho  is  guilty  of  murder  in  the  second  de- 
gree, unless  there  be  something  in  the  circumstances  to  render 
such  killing  a  homicide  of  a  lesser  degree  or  excusable  or  justifi- 
able," and  that  "if  the  gun  was  accidentally  discharged  while 
they  were  struggling  for  its  possession,  and  without  any  design  to 
kill  or  purpose  to  commit  harm,  such  killing  would  be  excusable, 
and  the  verdict  should  be  not  guilty."  Held,  that  the  omission  to 
give  a  specific  instruction  as  to  manslaughter  was  not  a  ground 
for  reversal,  especially  in  the  absence  of  any  request  for  suchi  an 
instruction. 

4.  After  the  jury  had  failed  to  agree,  they  were  told  by  the  court  that 

they  ought  not  stand  out  obstinately,  but  should  reason  together, 
harmonize  their  differences  if  possible,  and  arrive  at  some  kind  of 
a  verdict,  and  that  if  they  wanted  no  enlightenment  upon  the  law 
in  the  case  they  might  return  to  their  room  and  continue  to  delib- 
erate upon  the  issues  until  they  had  arrived  at  a  verdict.  Held, 
that  this  was  not  improper  as  being  a  threat  that  the  jury  would 
not  be  discharged  until  they  had  agreed,  nor  as  expressing  an 
opinion  as  to  the  facts. 

Errob  to  review  a  judgment  of  the  oirouit  court  for  Mara- 
thon  county :  Charles  V.  Bardeen,  Circuit  Judge.  Affirmed, 

The  information  in  this  case  charges  the  plaintiff  in  error 
with  having,  November  3,  1893,  at  Easton,  in  Marathon 
county,  killed  Louis  Odette,  with  a  premeditated  design  to 
effect  his  death.    To  that  charge  the  accused  pleaded  not 
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guilty.  At  the  close  of  the  trial  the  jury  returned  a  verdict 
finding  the  accused  guilty  of  murder  in  the  second  degree. 
Thereupon  the  court  adjudged  that  the  said  William  Odette 
be  punished  by  imprisonment  at  hard  labor  in  the  state 
prison  at  Waupun  for  the  period  of  twenty  years,  said,  term 
to  commence  at  13  o'clock  noon,  December  5, 1893,  and  that 
the  fifth  day  of  such  imprisonment  be  solitary  confinement. 
To  review  that  judgment  this  writ  of  error  is  sued  out. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  John  Zwermorej  attorney,  and  Sumj>j  Kreutzer  cfe 
Itosenberryy  of  counsel,  and  for  the  defendant  in  error  on 
that  of  Z.  K,  Luae^  Assistant  Attorney  General. 

For  the  plaintiff  in  error  it  was  contended,  inter  alia^  that 
although  when  the  jury  returned  into  court  without  having 
agreed  upon  a  verdict  the  court  might,  under  sec.  2855, 
B.  S.,  send  them  out  for  further  deliberation,  there  was  no 
authority  for  sending  them  out  with  the  instruction  that 
they  must  deliberate  until  they  agreed.  See  Slater  v.  Mead, 
53  How.  Pr.  57;  Wiggins  v»  Downer j  67  id.  65;  Green  v, 
Telfair,  11  id.  260;  Moore  v.  pLtteviUe,  78  Wis.  651;  2 
Thomp.  Trials,  §§  2363-2366;  1  Bishop,  New  Grim.  Proc. 
§  982  and  cases  cited  in  note  7.  The  evidence  would  have 
sustained  a  terdipt  for  manslaughter  instead  of  murder,  and 
the  court  should  have  so  instructed  the  jury  and  defined 
manslaughter.  11  Am.  &  Eng.  Ency.  of  Law,  251 ;  1  Bishop, 
Grim.  Proc.  (3d  ed.),  §  980;  Boyd  v.  State,  28  Tex.  App.  137; 
liutherford  v.  State,  16  id.  649 ;  Carleton  v.  State,  61  N.  W. 
Eep.  708.  The  charge,  which  defined  murder  in  the  first 
and  second  degrees  and  then  stopped  without  defining  man- 
slaughter or  any  other  degree  of  crime  of  which  defendant 
might  be  convicted,  was  misleading  and  prejudicial,  and  was 
therefore  error  although  no  specific  instruction  was  requested. 

Gassoday,  J.  The  plaintiff  in  error  and  his  two  brothers, 
Albert  and  Henry,  were  unmarried,  and  lived  with  their 
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mother  at  the  house  where  the  homicide  occurred.  Two 
other  brothers,  Louis  and  Joseph,  were  each  married,  and 
lived  by  themselves,  Louisas  house  not  being  far  distant  from 
his  mother's.  On  the  night  previous  to  the  homicide,  the 
accused  was  at  his  brother  Louis's  house.  There  were  oth- 
ers there,  including  Albert,  Louis  and  his  wife  and  two  other 
women,  apparently  engaged  in  drinking  and  carousing  to 
a  late  hour.  The  next  morning  most  of  the  crowd,  includ- 
ing the  accused  and  his  brothers  Louis  and  Albert  and  two 
of  the  women,  were  at  the  house  of  the  mother.  They  had 
a  jug  of  liquor  among  them,  and  it  was  apparently  free  for 
all.  There  is  evidence  tending  to  prove  that,  after  some 
hours  of  drinking  and  quarreling,  the  controversies  between 
the  accused  and  his  brothers  Louis  and  Albert  became  seri- 
ous; that  some  striking  and  clinching  had  been  indulged ; 
that  the  accused  threatened  Louis,  and  started  to  go  into  the 
front  door  of  the  house ;  that  Albert,  conceiving  that  he  was 
going  into  the  house  for  a  bad  purpose,  grabbed  hold  of  him 
and  threw  him  down,  and  held  him  there  for  some  minutes; 
that  finally  Albert  asked  the  accused  what  he  was  going  to 
do,  and  he  said,  "Nothing;"  that  Albert  then  let  him  up, 
and  he  went  into  the  front  door  of  the  house;  that  Albert 
then  walked  around  to  the  back  side  of  the  house,  and  the 
accused  soon  came  out  with  his  gun ;  that  Albert  then  asked 
him  what  he  was  going  to  do  with  the  gun ;  that  the  accused 
answered  that  he  only  wanted  to  scare  Louis;  that  Albert 
then  told  him  that  the  gun  was  not  the  proper  thing  to  fool 
with,  and  thereupon  grabbed  hold  of  it;  that  at  that  time 
Louis  stood  off  about  eighteen  feet  from  the  accused  with  a 
knife  in  his  right  hand ;  that  Louis  then  came  up  and  grabbed 
hold  of  the  gun  with  his  left  hand ;  that  about  that  time  Al- 
bert stepped  away,  and  the  gun  was  fired,  and  Louis  was 
shot  through  the  heart  from  the  front  part  of  his  body. 

1.  Error  is  assigned  because  the  witness  Holbrook,  after 
testifying  in  behalf  of  the  state  to  the  effect  that,  a  few 
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hours  after  the  homicide  and  while  the  accused  was  still  at 
the  house  of  his  mother,  the  accused  said  that  he  did  not  kill 
Louis,  and  then,  after  being  cross-examined,  he  again  testi- 
fied in  behalf  of  the  state  to  the  effect  that  about  the  same 
time  he  and  the  accused  walked  out  into  the  field,  and  while 
there  the  accused  gave  him  seven  cartridges  belonging  to 
his  gun,  and  said  that  he  was  going  away  and  did  not  want 
the  cartridges  or  the  gun.  When  asked  what  the  accused 
meant  by  such  statement,  he  was  allowed  to  answer:  "I 
didn't  know  what  he  meant.  I  supposed  he  meant  to  go 
over  the  rood."  He  then  gave  the  conversation  in  detail. 
It  was  claimed  on  the  trial  that  the  accused  was,  at  the  time 
of  making  the  statement,  still  under  the  influence  of  liquor, 
and  that  he  had  endeavored  to  escape  and  had  been  brought 
back  by  force.  The  action  and  appearance  of  the  accused 
at  the  time  may  have  given  color  and  meaning  to  the 
language  employed.  If  so,  it  was  proper.  But,  even  it 
was  technically  an  error  to  admit  such  statement,  still  it 
does  not  appear  to  be  such  an  error  as  affected  the  substan- 
tial rights  of  the  accused,  and  hence  should  not  work  a  re- 
versal, but  must,  under  the  statute,  be  disregarded.  Sec. 
2829,  K.  S. ;  ^  Olson  v.  Solveson,   71  Wis.  663. 

2.  The  court  properly  refused  to  instruct  the  jury  to  the 
effect  that  they  should  acquit  the  accused  if  they  found  from 
the  evidence  that  he  fired  the  shot  under  the  belief  that  it 
was  necessary  in  self-defense.  The  mere  fact  that  Louis 
took  out  his  knife  when  the  accused  came  out  of  the  house 
with  his  gun  and  approached  him,  did  not  justify  such  an  in- 
struction. It  furnished  no  reasonable  ground  for  apprehend- 
ing a  design  on  the  part  of  Louis  to  do  him  great  personal 

1  Sec.  2829,  R.  S.,  provides:  •*The  court  shaU,  in  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  in  the  pleadings  or  proceedings, 
which  shaU  not  affect  the  substantial  rights  of  the  adverse  party;  and 
no  judgment  shaU  be  reversed  or  affected  by  reason  of  such  error  or 
defect"— Rep. 


Wis.]  JAJIfUAEY  TERM,  1895.  263 

Odette  vs.  The  State. 

injury,  and  reasonable  cause  for  believing  that  he  Avas  in 
imminent  danger  of  such  design  being  accomplished.  £.  S. 
sec.  4366,  subd.  2. 

3.  Certainly  no  reversible  error  was  committed  by  the 
failure  of  the  court  to  define  manslaughter  and  to  instruct 
the  jury  as  to  the  law  applicable  to  that  offense.  The  court 
charged  the  jury  to  the  effect  that  if  a  person  voluntarily 
becomes  so  drunk  as  to  be  incapable  of  intending  murder, 
and  then,  while  in  that  condition,  kills  a  person,  "  he  is 
guilty  of  murder  in  the  second  degree,  unless  (here  he  some- 
thing in  the  circumstances  to  render  s^ich  hilling  a  /tomicide 
of  a  lesser  degree  or  ea'cusahle  oi^  justifiable^  "  and,  again,  to 
the  effect  that  "  if  the  gun  was  accidentally  discharged  while 
they  were  struggling  for  its  possession,  and  without  any  de- 
sign to  kill  or  purpose  to  commit  harm,  such  killing  would 
be  excusable,  and  the  verdict  should  be  not  guilty."  Under 
the  facts  and  circumstances  in  this  case,  these  instructions 
were  quite  favorable  to  the  accused.  Dickerson  v.  State,  48 
Wis.  288;  Manning  v.  State,  79  Wis.  178;  Winn  v.  State,  82 
Wis.  671 ;  ZoldosTce  v.  State,  82  Wis.  580.  Even  if  the  evi- 
dence justified  a  specific  instruction  upon  the  subject  of  man- 
slaughter, yet,  as  there  was  no  request  to  give  such  instruction, 
the  omission  to  give  the  same  was  not  reversible  error.    Ibid. 

4.  After  the  jury  had  been  out  for  some  time  and  failed 
to  agree,  they  were  brought  into  court  and  informed  by  the 
court,  in  effect,  that  they  ought  not  to  stand  out  in  an  un- 
ruly and  obstinate  way,  but  should  reason  together  and  talk 
over  the  existing  differences,  if  any,  and  harmonize  the 
same,  if  possible;  that  it  was  their  duty  to  meet  the  testi- 
mony in  a  spirit  of  fairness  and  candor  with  each  other,  and 
not  to  stand  back  obstinately,  but  to  reason  together  and 
apply  the  law  as  given  by  the  court  to  the  facts  in  the  case, 
and  arrive  at  some  kind  of  a  verdict;  that,  if  they  wanted 
no  enlightenment  upon  the  law  in  the  case,  then  they  might 
return  to  their  room  and  continue  to  deliberate  upon  the 
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issues  until  they  had  arrived  at  a  verdict.  We  do  not  think 
this  can  be  fairly  construed  as  a  threat  that  the  jury  would 
not  be  discharged  until  they  had  agreed.  It  was  merely 
expressing  the  usual  expectation  that  they  would  agree.  It 
was  for  that  purpose  that  the  jury  returned  to  their  room. 
The  mere  failure  of  the  court  to  discharge  the  jury  when 
they  thus  came  in,  or  telling  them  that  it  was  their  duty  to 
use  every  reasonable  effort  to  come  to  an  agreement,  as  in- 
dicated, was  not  error.  Gieae  v,  Schultz^  69  Wis.  521.  Nor 
can  the  form  of  expression  given  in  the  charge  be  reasonably 
construed  as  expressing  a  wrong  opinion  as  to  the  law  or 
the  facts,  or  to  express  an  opinion  of  a  fact  which  should 
have  been  left  wholly  to  the  jury,  and  hence  the  portions  of 
the  charge  referred  to  contain  no  reversible  error.  Briffitt 
V.  State^  58  Wis.  39.  The  conduct  of  the  court  was  not  in 
violation  of  sec.  2855,  R.  S.  The  court  must  necessarily  have 
a  broad  discretion  in  such  matters. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  State  vs.  Hunkins. 

AprU  G^AprU  23, 1896. 

Criminal  law:  Fraudulent  conveyance  of  incumbered  real  estate. 

The  offense  of  fraudulently  conveying  incumbered  real  estate,  under 
ch.  244,  Laws  of  1887  (S.  &  R  Ann.  Stats,  sec  4431a),  may  be  com- 
mitted by  one  who  does  not  himself  execute  the  deed  but  procures 
another  person,  who  holds  the  legal  title  in  trust  for  him  and  who 
does  not  know  of  the  incumbrance,  to  make  the  conveyance. 
PiNNET,  J.,  dissent& 

Reported  from  the  circuit  court  for  Waukesha  county : 
A.  SooTT  Sloan,  Circuit  Judge.  Questions  answered  m  the 
affirmative. 
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This  is  a  priosecution  brought  in  the  circuit  court  for 
Waukesha  county  for  fraudulently  conveying  incumbered 
real  estate  without  informing  the  grantee  of  the  incum- 
brance. It  was  brought  under  the  provisions  of  ch.  244, 
Laws  of  1887  (S.  &  B.  Ann.  Stats,  sec.  4431a),  which  pro- 
vides that  "  any  person  who  shall  convey  real  estate,  know- 
ing that  an  incumbrance  exists  thereon,  with  intent  to  de- 
fraud, without,  before  the  consideration  is  paid,  informing 
the  grantee  of  the  existence  and  nature  of  such  incumbrance, 
shall  be  punished  "  by  a  certain  term  of  imprisonment,  or  by 
fine,  or  both,  in  the  discretion  of  the  court.  Upon  the  trial 
the  jury  returned  a  verdict  of  guilty,  and  the  case  has  been 
reported  by  the  circuit  judge  to  this  court,  under  sec.  4721, 
R.  S.,  for  an  answer  to  two  questions  of  law. 

The  information  charges  that  on  the  12th  day  of  June, 
1893,  at  said  county,  the  defendant  conveyed  the  record  title 
to  certain  described  real  estate  in  said  countv  to  one  Donald 
McKay,  in  trust  for  him,  the  said  Wilbur  F,  Hunhina;  "  that 
thereafter,. and  on  the  26th  day  of  June,  A.  D.  1893,  the 
said  WUhur  F,  Hunkina  entered  into  a  contract  in  writing, 
for  a  valuable  consideration,  with  one  W.  S.  Parsons,  to 
convey  to  the  said  W.  S.  Parsons,  or  such  other  pereon  or 
persons  as  the  said  W.  S.  Parsons  might  name,  the  afore- 
said and  above-described  real  estate;  that  thereafter,  under 
the  direction  of  said  WUhur  F,  Hunkina^  the  record  title  to 
said  real  estate  was  conveyed  to  sundry  persons,  in  trust  for 
said  Wilbur  F.  Hunhina^  until,  on  the  17th  day  of  July, 
A.  D.  1893,  the  record  title  to  said  real  estate  was  in  Aurelia 
S.  Hunkins,  the  mother  of  said  Wilbur  F.  Ilunkhia^  and  held 
in  trust  by  her  for  him ;  that  on  the  17th  day  of  July,  A.  D. 
1893,  in  pursuance  to  said  written  agreement  with  the  said 
W.  S.  Parsons,  the  said  Wilhur  F.  Eunkina  conveyed  by  the 
hand  of  his  mother,  the  said  Aurelia  S.  Hunkins,  the  real 
estate  aforesaid  to  Charles  McCumber  and  Dora  McCumber, 
the  persons  who  had  been  designated  by  the  said  W.  S.  Par- 
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sons  in  pursuance  to  said  written  contract  to  whom  said 
real  estate  was  to  be  conveyed  by  the  said  Wilbur  F,  Hunk- 
ins;  that  at  the  time  of  said  conveyances  there  was  a  mort- 
gage and  incumbrance  upon  the  said  real  estate  to  the 
amount  of  $lj500,  which  was  not  of  record,  but  which  was 
in  the  possession  of  and  known  to  the  said  WUhur  F,  Hunk- 
ins;  and  that  the  said  WUbur  F.  Hunkins  did  convey  said 
real  estate  as  aforesaid  to  Charles  McCumber  and  Dora  Mo- 
Cumber,  kno\ving  that  an  incumbrance  existed  thereon,  and 
with  intent  to  defraud,  without,  before  the  consideration 
was  paid,  informing  the  said  Charles  McCumber  and  Dora 
McCumber,  or  either  of  them,  the  grantees  in  said  convey- 
ances, of  the  existence  and  nature  of  said  incumbrance, 
against  the  peace  and  dignity  of  the  state  of  Wisconsin." 

It  further  appears  by  the  report  of  the  circuit  judge  that 
the  allegations  of  the  information  were  substantially  proven 
upon  the  trial,  but  it  does  not  appear  that  Aurelia  S.  Hunk- 
ins,  who  performed  the  manual  act  of  conveying  the  real 
estate,  had  any  knowledge  of  the  incumbrance  existing  upon 
the  land.  It  also  appears  that  the  defendant,  as  soon  as  the 
deed  was  executed  and  the  consideration  paid,  hurried  at 
once  to  the  oflBce  of  the  register  of  deeds,  and  placed  the 
prior  mortgage  on  record  a  few  minutes  before  the  grantees 
in  the  deed  put  their  deed  upon  record. 

Upon  this  state  of  facts  the  circuit  judge  asks  the  follow- 
ing questions:  First.  Does  the  information  state  an  offense 
under  sec.  4431a,  S.  &  B.  Ann.  Stats.  ?  And,  second.  Under 
the  facts  stated  was  the  defendant  properly  convicted? 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Gevkr 
eral  and  Z.  K.  Luse^  Assistant  Attorney  General,  and  oral 
argument  by  Mr.  Luse.  They  argued,  among  other  things, 
that  the  defendant,  having  aided  and  abetted  the  commission 
of  the  offense,  could  be  punished  as  a  principal,  without  prov- 
ing the  guilt  of  the  other  person.  1  Bish.  Crim.  Law,  637, 
650-653;  Bish.  Stat.  Crimes,  §§  135-139;  2  Bish.  Crim.  Proc. 
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§§  3, 14,  59 ;  Spear  v.  Hilea^  67  Wis.  363 ;  State  v.  Snell,  46 
id.  529;  AUritton  v.  State^  32  Fla.  258.  See,  also,  Beng  v. 
Comm,  92  Ky.  1 ;  Griffith  v,  State^  90  Ala.  583 ;  Ussdton  v. 
PeopU,  149  111.  612;  State  v.  Phelps,  59  K  W.  Eep.  471; 
Staie  V,  Duncan,  7  Wash.  336 ;  Coram,  v.  Ahearn,  160  Mass. 
300 ;  State  v.  Cameron,  2  Pin.  490 ;  Leonard  v.  State,  77  6a. 
764;  Comm.  v.  Carter,  94  Ky.  627;  United  States  v.  Snyder, 
14  Fed.  Eep.  554;  Boggns  v.  State,  34  Ga.  275;  State  v. 
Sprague,  4  E.  I.  260;  Rex  v.  Potts,  Euss.  &  E.  353;  United 
States  V.  Stevens,  44  Fed.  Eep.  132 ;  United  States  v.  Mills,  7 
Pet.  138;  Engeman  v.  State,  64  N.  J.  Law,  257;  Kinnehrew 
V.  State,  80  Ga.  232;  State  v.  Miller,  100  Mo.  606.  For  cases 
involving  prosecutions  for  like  offenses  in  several  of  the 
states,  see  People  v.  Cox,  45  Cal.  342;  Comm.  v.  WiUiams, 
127  Mass.  285;  Comm.  v.  Ilarriman,  id.  287;  State  v.  Jones, 
68  Mo.  197 ;  Kerr  v.  State,  36  Ohio  St.  614 ;  State  v.  Crahh, 
121  Mo.  554. 

For  the  defendant  there  was  a  brief  by  Ryan  cfe  Merton^ 
and  oral  argument  by  T.  E.  Ryan. 

WiNSLow,  J.  The  contention  of  the  defendant  is  that  no 
one  can  be  convicted  of  the  offense  created  by  sec.  4431a, 
S.  &  B.  Ann.  Stats.,  save  the  person  who  executes  the  con- 
veyance. If  this  be  true,  then  no  offense  was  committed  by 
any  person  in  the  present  case,  because  the  defendant  who 
had  the  fraudulent  intent  did  not  execute  the  conveyance, 
and  Aurelia  Hunkins,  who  did  execute  the  conveyance,  was 
innocent  of  any  knowledge  of  the  fraud.  Thus  the  wrong 
which  the  law  aims  to  punish  has  been  effectually  done,  but, 
because  the  person  who  signed  the  deed  was  innocent  of 
fraudulent  intent,  no  one  is  guilty.  This  construction  emascu- 
lates the  statute,  and  makes  its  evasion  ridiculously  easy. 
All  that  the  fraudulent  vendor  has  to  do  is  to  place  the  title 
in  the  name  of  an  innocent  party  and  have  him  make  the 
conveyance,  and  by  this  means  the  act  which,  if  done  by  his 
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own  hand,  would  be  criminal,  has  become  purged  of  aU  crim- 
inality  because  done  at  his  direction  by  the  hand  of  an  in- 
nocent tool. 

The  law  is  scarcely  as  helpless  as  this.  The  principle  is 
well  established  that  one  who  commits  a  crime  through  an 
innocent  agent  is  a  principal,  though  he  may  be  personally  ab- 
sent when  the  act  itself  is  done.  1  Bish.  New  Crim.  Law,  §  651. 
This  principle  has  been  frequently  applied  to  the  crime  of 
forgery  or  uttering  forged  papers,  where  the  writing  of  the 
forged  instrument  or  the  uttering  of  it  was  done  by  an  en- 
tirely innocent  third  party.  2  Bish.  New  Crim.  Law,  §  583a/ 
Comm,  V.  Foster^  114  Mass.  311 ;  Corrim.  v.  Hilly  11  Mass. 
136 ;  Gregory  v.  State^  26  Ohio  St.  510.  The  same  principle 
has  been  applied  to  the  oflfense  of  obtaining  money  by  false 
pretenses.  People  v.  AdamSj  3  Denio,  190;  S.  C.  1  N.  Y. 
173.  The  principle  undoubtedly  applies  to  statutory  crimes. 
Bish.  Stat.  Crimes  (2d  ed.),  §  139.  In  this  view  of  the  law 
it  is  clear  that  the  defendant  in  the  present  case  was  the 
principal  in  the  commission  of  the  fraudulent  act,  and  in  a 
legal  sense  did  "  convey  "  the  real  estate,  although  the  man- 
ual act  of  signing  the  deed  was  done  by  an  innocent  third 
person. 

There  are  no  other  questions  which  require  attention.  It 
follows  from  these  view^  that  both  questions  submitted  by 
the  circuit  judge  must  be  answered  in  the  afl5rmative. 

J?y  the  Court —  It  is  so  ordered. 

PiNNEY,  J.  I  cannot  concur  in  the  conclusions  at  which 
the  court  has  arrived  in  this  case.  I  think  it  is  entirely 
clear  that  the  information  does  not  charge  an  offense  under 
sec.  4431a,  S.  &  B.  Ann.  Stats.;  nor  does  the  proof  show 
that  any  oflfense  within  this  statute  was  committed.  The 
case  reported  shows  that  the  defendant  committed  a  most 
reprehensible  fraud,  and  that  the  person  who  did  convey  the 
real  estate  described,  and  who  alone  had  capacity  to  do  so, 
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was  entirely  innocent  of  any  wrong  in  doing  it.  The  stat- 
ute is  that  any  person  "  who  shall  convey  real  estate,  know- 
ing that  an  incumbrance  exists  thereon,  with  intent  to 
defraud,"  etc.,  shall  be  punished,  etc.  The  language  describ- 
ing the  offense  has  a  strictly  technical  meaning.  It  speaks 
of  an  act  that  has  a  welWefined  effect  in  the  law.  The 
word  "convey"  is  clearly  used  in  its  appropriate  technical 
and  legal  sense,  as  the  act  of  passing  the  title  to  land  by  an 
appropriate  conveyance  by  the  grantor  to  the  grantee. 
Ahendroth  v.  Greenwich,  29  Conn.  365 ;  R.  S.  sec.  2242.  In 
order  that  real  estate  shall  be  conveyed  with  intent  to  de- 
fraud, within  the  meaning  of  this  statute,  there  must  be  a 
deed  of  it  executed  by  some  one  having  the  title  and  com- 
petent in  law  to  convey  it,  and  this  deed  must  operate  to 
pass  the  title.  No  other  person  can  be  guilty  of  the  offense, 
except  by  aiding  or  abetting  its  commission  by  one  having 
legal  capacity  and  ability  to  convey  and  actually  conveying 
with  intent  to  defraud,  within  the  statute.  The  case  where 
one  fraudulently  procures  the  owner  of  the  legal  title  to 
convey  innocently  and  without  intent  to  defraud,  is  not,  I 
think,  within  the  language  of  the  statute,  upon  any  admis- 
sible principle  for  construing  criminal  enactments. 

Criminal  statutes  "  can  never  be  expanded  against  the  ac- 
cused so  as  to  bring  within  their  penalties  any  person  who 
is  not  within  their  letter,"  and  "  one  may  defend  himself  by 
showing,  if  he  can,  that  either  the  main  part  of  the  enact- 
ment, or  some  exceptive  clause  thereof,  is  so  unguardedly 
worded  as  to  open  an' escape  for  him  through  the  letter,  his 
act  being  still  a  complete  violation  of  its  spirit."  Bish.  Stat. 
Crimes,  §§  230,  232.  In  order  to  make  the  act  criminal,  the 
universal  rule  is  that,  upon  some  sensible  and  permissible 
construction  of  the  enactment,  the  case  is  brought  within 
its  language.  Courts  have  no  commission  to  bend  the  stat- 
ute to  a  particular  case,  upon  the  theory  that  it  is  within 
its  reason  and  spirit,  though  not  within  its  language,  on  the 
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assamption  that  the  accused  has  committed  an  act  for  which 
he  ought  to  be  punished,  similar  in  character  to  the  offense 
against  which  the  statute  is  directed;  otherwise  all  distinc- 
tions between  acts  innocent  and  unlawful  would  be  lost 
sight  of,  and  no  certain  rule  would  remain  for  regulating 
human  conduct. 

While  it  is  true  "  that  one  who  commits  a  crime  through 
an  innocent  agent  is  a  principal,  though  he  may  be  person- 
ally absent  when  the  act  itself  is  done,"  this  is  subject  to  the 
qualification  that  such  person  has  the  legal  capacity  and  abil- 
ity to  commit  the  particular  offense,  or  that  the  act  of  the 
agent  is  also  criminal  as  to  the  agent  himself.  This  is  illus- 
trated in  Bish.  Stat.  Crimes,  §  145,  where  it  is  said :  "  While, 
in  general,  one  who  assists  another  in  a  crime  is  to  be  re- 
garded as  a  joint  doer  with  him,  the  words  'actually  occupy/ 
referring  to  the  place  of  committing  an  offense,  seem  to  have 
been  understood  as  excluding  the  idea  of  guilt  in  one  who 
did  not,  in  the  language  of  the  provision,  actually  occupy  the 
place ;  and  the  nature  of  an  offense  may  exclude  the  idea  of 
criminality  in  any  but  the  individual  doing  the  act."  In  the 
present  case  the  defendant  had  no  title,  and  no  power  to 
convey  any,  either  fraudulently  or  innocently,  nor  did  he 
convey  or  attempt  to  convey  any  real  estate,  but  the  party 
who  alone  was  able  to  convey  it  did  so  innocently.  Here 
was  no  case  of  aiding  or  abetting  the  commission  of  a  crim- 
inal offense  within  the  cases  relied  on  by  the  state,  for,  within 
the  plainest  principles,  no  criminal  offense  was  committed; 
and  while,  in  a  general  sense,  the  case  may  be  said  to  be 
within  the  spirit  and  meaning  of  the  amended  statute,  yet 
it  is  not  provided  for  by  it,  but  "  such  a  case  must  be  dis- 
posed of  according  to  the  prior  law,  and  the  legislature  alone 
can  cure  the  defect."  It  is  what  is  termed  a  casvs  omissus. 
Bish.  Stat.  Crimes,  §  146. 

In  the  case  of  Z7".  S.  v,  WUtbergery  5  Wheat.  95,  Masshall, 
C.  J.,  speaidng  of  the  rule  that  penal  laws  are  to  be  oon-i 
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strued  strictly,  and  of  the  contention  that  the  intention  of  the 
legislature  must  govern,  and  that  if  a  case  was  within  such 
intention  it  must  be  considered  within  the  letter  of  the  stat- 
ute, and  so  if  within  the  reason  of  the  statute,  said  that  the 
rule  that  penal  statutes  are  to  be  construed  strictly  is  founded 
"  on  the  tenderness  of  the  law  for  the  rights  of  individuals, 
and  bn  the  plain  principle  that  the  power  of  punishment  is 
vested  in  the  legislative  department,  not  in  the  judicial  de- 
partment. It  is  the  legislature,  not  the  court,  which  is  to 
define  a  crime  and  ordain  its  punishment.  .  .  .  The  in- 
tention of  the  legislature  is  to  be  collected  from  the  words 
they  employ.  Where  there  is  no  ambiguity  in  the  words, 
there  is  no  room  for  construction.  ...  To  determine 
that  a  case  is  within  the  intention  of  a  statute,  its  language 
must  authorize  us  to  say  so.  It  would  be  dangerous,  indeed, 
to  carry  the  principle  that  a  case  which  is  within  the  reason 
or  mischief  of  a  statute  is  within  its  provisions,  so  far  as  to 
punish  a  crime  not  enumerated  in  a  statute,  because  it  is  of 
equal  atrocity  or  of  kindred  character  with  those  which  are 
enumerated."  To  the  same  efifect  are  the  cases  of  U.  8.  v. 
Chase,  135  U.  S.  261,  and  Sarlh  v.  U.  S.  152  U.  S.  575.  In 
Cleveland  v.  Norton,  6  Cush.  383,  it  was  laid  down  by  Shaw, 
C.  J.,  that  "all  penal  acts  are  to  be  construed  strictly,  and 
not  extended  by  equity,  or  by  the  probable  or  supposed  in- 
tention of  the  legislature  as  derived  from  doubtful  words; 
but  that,  in  order  to  charge  a  party  with  a  penalty,  he  must 
be  brought  within  its  operation,  as  manifested  by  express 
words  or  necessary  implication."  Monson  v,  Chester,  22 
Pick.  387;  People  ex  rd.  Johnson  v.  Peacock,  98  lU.  172. 
The  acts  constituting  the  offense  must  be  both  within  the 
letter  and  the  spirit  of  the  statute.  Zair  v.  KiUmer,  25  N. 
J.  Law,  522 ;  ShoAJo  v.  Clark,  49  Mich.  384. 

The  language  of  the  statute  is  extremely  plain,  and  in- 
cludes only  the  case  where  a  person  has  title  to  real  estate 
and  conveys  it,  knowing  that  it  is  incumbered,  with  intent 
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to  defraud,  etc.  It  is  too  plain  to  need  construction.  When 
a  party  aids  or  abets  or  procures  another,  having  title  to  real 
estate,  to  convey  it,  such  other  person  knowing  that  it  is  in- 
cumbered, with  intent  to  defraud,  he  would  be  guilty  as  a 
principal  offender  with  the  person  making  such  conveyance. 
But  in  order  to  sustain  this  conviction  it  is  necessary  to  go 
further  and  declare  that  the  statute  makes  it  an  offense  for 
one  to  induce  or  procure  another,  having  title  to  real  estate 
and  not  knowing  it  is  incumbered,  to  convey  it  innocently 
to  a  third  party  and  without  intention  to  defraud,  a  case 
clearly  not  within  the  statute,  although  he  might  procure 
and  induce  the  making  of  the  conveyance  for  a  fraudulent 
purpose  of  his  own. 

I  think  both  questions  submitted  should  be  answered  in 
the  negative. 


The  State  vs.  Duket. 

April  8 —April  S3, 1895. 
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Dissolution  of  marriage  by  life  sentence:  Constitutional  law:  Subsequent 

marriage:  Validity:  Reversal  of  sentence. 


s81  IB^    5151   ^  ^^^  2355,  R  S.,  providing  that  **  when  either  party  shaU  be  sen- 
89  UU40diij  tenced  to  imprisonment  for  life,  the  marriage  shall  be  thereby  ab- 

solutely dissolved,  without  any  judgment  of  divorce  or  other  legal 
process,  and  no  pardon  granted  to  the  party  so  sentenced  shaU 
restore  such  party  to  his  or  her  conjugal  rights,"  is  a  valid  enact- 
ment, not  in  conflict  with  sea  24,  art.  IV,  Const.,  which  provides 
that  the  legislature  shall  never  grant  any  divorce. 
2.  Where  a  marriage  had  been  so  dissolved  by  sentence  of  the  husband, 
the  marriage  of  the  wife  to  another  person,  pending  a  review  of 
the  case  in  the  supreme  court,  was  valid,  and  was  not  avoided  by 
the  subsequent  reversal  of  the  sentence  for  error  and  not  for  want 
of  jurisdiction. 

Exceptions  from  the  circuit  court  for  Ashland  county: 
John  K.  Pahish,  Circuit  Judge.    Exceptions  sustained. 
This  case  comes  before  the  court  upon  exceptions  under 
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sec.  4720,  R  S.,  from  which  it  appears  that  the  defendant 
was  tried  and  convicted  in  the  circuit  coart  for  Ashland 
county  upon  an  information  charging  him  with  haying  on 
the  6th  of  May,  1893,  at  the  county  of  Ashland,  and  thence 
continuously  up  to  October  3, 1893,  committed  adultery  with 
Lucy  French,  then  and  there  the  lawful  wife  of  William  G. 
French,  who  was  then  and  there  still  alive,  etc. 

The  case  was  submitted  to  the  jury  on  a  stipulation  of 
facts,  namely :  That  William  G.  French  and  Lucy  M.  French 
were  married  about  the  year  1875,  and  are  both  still  living; 
that  in  June,  1891,  William  G.  French  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  imprisonment 
for  life,  and  said  sentence  was  executed;  that  May  22, 1893, 
the  supreme  court  of  Wisconsin  reversed  such  sentence  and 
granted  a  new  trial;  that  on  May  6,  1893,  said  Lucy  M. 
French  and  the  defendant  were  married,  and  lived  together 
as  man  and  wife  up  to  the  time  of  his  arrest  for  this  offense ; 
that  before  such  marriage  the  defendant  had  been  advised 
by  counsel  that  the  conviction  and  sentence  of  William  G. 
French  constituted  a  legal  separation,  without  further  judi- 
cial  proceedings,  entitling  him  to  marry  her  without  the 
intervention  of  a  decree  of  divorce ;  that  the  marriage  was 
<x>nsummated  on  said  facts  and  advice,  and  had  no  reference 
to  proceedings  in  the  supreme  court;  that  the  defendant  at 
the  time  of  the  marriage  knew  of  the  proceedings  then  pend- 
ing in  such  court  for  a  new  trial;  and  that,  after  the  reversal 
of  the  sentence,  defendant  was  advised  by  counsel  that  such 
reversal  did  not  restore  William  G.  French  and  Lucy  M. 
French  to  their  marital  rights;  and  that  the  defendant  would 
1«8tify  that  such  marriage  was  made  by  him  in  good  faith. 
The  prosecution  and  defense  thereupon  rested. 

Defendant  moved  the  court  to  direct  a  verdict  in  his  favor, 

on  the  ground  that  the  state  had  failed  to  prove  a  case,  but 

the  court  refused  such  direction.    The  court  charged  the 

jury  (1)  that  if  they  found  the  facts  stipulated  against  the 
Vol.90— 18 
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defendant  by  him  to  be  true,  and  they  were  satisfied  there- 
from of  defendant's  guilt,  they  should  convict  him;  (2)  that 
if  the  conviction  and  sentence  of  William  G.  French  had 
been  legal  it  would  have  been  a  complete  defense,  but  the 
supreme  court  reversed  the  judgment  of  sentence  and  held 
the  same  to  be  invalid ;  (3)  that  as  a  matter  of  law  the  con- 
viction of  William  G.  French  being  illegal,  it  was  no  defense 
which  would  be  of  any  avail  or  benefit  to  the  defendant. 
Exceptions  were  taken  to  the  refusal  to  instruct  the  jury  as 
requested,  and  for  giving  each  of  the  several  instructions 
stated. 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Gen- 
eral and  Z.  K,  Zuse,  Assistant  Attorney  General,  and  a 
separate  brief  by  Ji.  Sleight^  district  attorney  of  Ashland 
county ;  and  the  cause  was  argued  orally  by  the  AUomeif 
Oeneral.  They  contended,  inter  alia^  that  the  reversal  of 
the  sentence  of  imprisonment  of  French  for  life  related  back 
to  the  time  of  the  sentence  and  rendered  the  sentence  void 
ab  initio.  .The  marriage  relations  of  French  and  his  wife 
were  therefore  never  interrupted,  and  the  marriage  of  Lucy 
French  to  the  defendant  Duket  was  adulterous.  Comstock  v. 
Adams^  23  Kan.  513;  Crouch  v.  Crouch,  30  Wis.  667;  Greene 
v^  Greene,  2  Gray,  361 ;  Allen  v,  Maclellan,  12  Pa.  St.  328 ; 

JState  V.  Goodenow,  65  Me.  30, 33.     See,  also,  H v,  H , 

20  Wis.  331 ;  JEverett  v.  Everett,  60  id.  200. 

For  the  defendant  the  cause  was  submitted  on  the  brief 
of  Tomkins  <&  Merrill, 

PiNNEY,  J.  1.  The  exceptions  present  questions  of  some 
diflSculty  and  of  great  importance,  namely :  (1)  In  respect 
to  the  validity  and  effect  of  sec.  2355,  R.  S.,  which  provides 
that  "  when  either  party  ahaU  he  sentenced  to  imprisonment 
for  life,  the  marriage  shall  be  thereby  absolutely  dissolved^ 
without  any  judgment  of  divorce  or  other  legal  process,  and 
no  pardon  granted  to  the  party  so  sentenced  shall  restore: 
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such  party  to  his  or  her  conjugal  rights."  (2)  Whether  the 
marriage  of  the  defendant  with  the  former  wife  of  French, 
which  took  place  after  his  conviction  and  sentence  to  im- 
prisonment for  life,  and  while  he  was  imprisoned  under  it, 
but  before  the  reversal  of  the  sentence,  was  rendered  void 
by  such  reversal,  and  French  was  thereby  restored  to  his 
former  conjugal  rights. 

The  statute  in  question  has  been  in  force  ever  since  the 
Revision  of  1849,  and  has  not  hitherto  been  the  subject  of 
consideration  in  this  court.  Such  or  similar  statutes  exist 
in  Michigan  and  Maryland,  and  perhaps  in  other  states. 
Prior  to  the  adoption  of  the  state  constitution,  the  district 
courts  of  the  territory  had  jurisdiction  to  grant  divorces,  on 
bills  filed  for  that  purpose,  for  specified  causes  (Terr.  Stats, 
of  1839,  p.  140),  and  the  territorial  legislature  exercised  at 
the  same  time  a  power  of  granting  divorces  by  special  acts, 
twenty-four  of  which  were  granted  at  the  last  session  of  the 
territorial  legislature.  By  sec.  24,  art.  IV,  of  the  constitu- 
tion, it  is  provided  that  ^Hhe  legislature  shall  never  author- 
ize any  lottery,  or  grant  any  divorce;  "  and  ever  since  the 
adoption  of  the  constitution  the  courts  have  had  power  to 
grant  divorces  from  the  bonds  of  matrimony  for  specified 
causes,  and,  among  others:  "  When  either  party  subsequent 
to  the  marriage  Ka^  heen  sentenced  to  imprisonment  for  three 
years  or  more;  and  no  pardon  granted  after  divorce  for 
that  cause  shaU  restore  the  party  sentenced  to  his  or  her 
conjugal  rights."  Similar  statutes  to  the  last  have  existed 
from  an  early  period  in  other  states.  The  contention  on 
the  part  of  the  state  is  that  sec.  2355,  B.  S.,  is  void,  in  that, 
in  effect,  in  the  case  specified,  it  grants  a  divorce,  and  that 
if  valid  and  operative  the  subsequent  reversal  of  the  sentence 
of  French  avoided  the  marriage  of  his  wife  with  the  defendant, 
which  had  taken  place  in  the  meantime,  and  restored  French 
to  his  former  conjugal  rights,  and  rendered  the  subsequent 
cohabitation  of  the  defendant  with  Lucy  M.  French  criminal. 
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The  relation  of  two  married  persons  to  each  other  is 
not  a  mere  personal  relation  or  a  mere  contract  between 
them,  though  it  comes  into  existence  in  pursuance  of  a  con- 
tract; but  it  is  a  stah^  or  legal  condition  established  by  law, 
involving,  not  only  the  weU-being  of  the  parties,  but  also 
the  highest  interests  of  society  and  the  state,  and  having 
more  to  do  with  the  morals  and  civilization  of  a  people  than 
any  other  institution.  It  has  always  been  subject  to  the 
control  of  the  legislature;  and  it  has  always  been  competent 
for  the  legislature,  in  the  absence  of  constitutional  restric- 
tion, to  put  an  end  to  the  relation,  in  the  interests  of  the 
parties  as  well  as  of  the  state.  Subject  to  this  qualification, 
and  saving  the  rights  of  property  already  vested  in  either 
party,  the  state  that  created  the  relation  can  change  or  ab- 
rogate it;  and,  as  it  is  not  a  contract  or  a  vested  right,  the 
law  putting  an  end  to  the  relation  and  extinguishing  the 
statics  of  the  parties  as  husband  and  wife  does  not  faU  within 
the  prohibition  against  the  impairment  of  the  obligation  of 
contracts  or  the  divesting  of  vested  rights.  The  power  of 
the  state,  within  these  limitations,  over  the  civil  statics  of  its 
own  citizens,  is  supreme  and  absolute,  and  the  legislative 
will  is  a  sujQScient  reason  for  its  action.  Cooley,  Const.  lim. 
Ill,  112;  1  Bish.  Mar.,  Div.  &  Sep.  §§  11-15, 1426 ^^^  seq., 
1492;  Cook  v.  Cook^  56  Wis.  207;  Shaf&r  v.  BushneU,  24 
Wis.  372;  MayncMrd  v.  MUly  125  U.  S.  205;  Pmnoyer  v.  Neff^ 
95  TJ.  S.  734 ;  Cronise  v.  Cronise,  54  Pa.  St.  255, 261 ;  Maguire 
V,  Maguire^  7  Dana,  181, 183 ;  Starr  v.  Pease^  8  Conn.  541 ; 
Ditson  V.  Ditson,  4  R.  I.  87 ;  J^od  v.  Ewi/ng,  9  Ind.  37.  In 
Niboyet  v.  Ifiboyet,  4  Prob.  Div.  11,  Beett,  L.  J.,  said  that: 
^^  Marriage  is  the  fulfilment  of  a  contract  satisfied  by  the 
solemnization  of  the  marriage;  bat  marriage,  directly  it 
exists,  creates  by  law  a  relation  between  the  parties,  and 
what  is  called  a  status  of  each.  The  status  of  an  individual, 
used  as  a  legal  term,  means  the  legal  position  of  the  individ- 
ual in  or  with  regard  to  the  rest  of  the  community.    That 
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relation  between  the  parties  and  that  status  of  each  of  them 
-with  regard  to  the  community  which  are  constituted  upon 
marriage,  are  not  imposed  or  defined  by  contract  or  agree- 
ment, but  by  law."  In  Maynard  v.  SiUy  125  U.  S.  205,  the 
same  conclusion  was  reached,  and  it  was  there  held  that 
marriage  is  an  institution  of  society,  regulated  and  controlled 
by  public  authority,  and  that  legislation  affecting  it  and  an- 
nulling the  relation  between  the  parties  is  not  within  the 
prohibition  of  constitutional  provisions  against  the  impair- 
ment of  contracts  by  state  legislation;  and  the  validity  of 
legislation,  whether  general  or  special,  dissolving  the  rela- 
tion on  particular  grounds,  is  within  the  competency  of  leg- 
islative authority,  unless  restrained  by  constitutional  provis- 
ions. The  opinion  of  the  court  in  this  case,  by  Mr.  Justice 
Febid,  is  an  elaborate  and  learned  exposition  of  the  law  on 
the  subject  under  consideration. 

The  power  of  the  legislature  over  the  subject  of  marriage 
as  a  civil  statics  is  unlimited  and  supreme,  subject  only  to 
the  restriction  in  the  constitution  that  the  legislature  shall 
never  "  grant  any  divorce."  This  statute  does  not  grant  a 
divorce  to  any  one,  either  absolutely  or  conditionally.  It 
provides  that  "  when  either  party  shall  be  sentenced  to  im- 
prisonment for  Ijf e,  the  marriage  shall  be  thereby  absolutely 
dissolved  without  any  judgment  of  divorce  or  other  legal 
process;"  that  is  to  say,  the  termination  of  the  matrimonial 
stat^us  is  unconditional,  for  the  reason  that  the  party  against 
whom  it  has  been  pronounced  is  no  longer  capable  of  per- 
forming the  duties,  public  and  domestic,  of  the  matrimonial 
relation.  The  dissolution  of  the  marriage  is  consequent 
upon  the  sentence,  and  results  from  the  operation  of  a  gen- 
eral law,  acting  uniformly  and  affecting  alike  all  persons 
imder  the  conditions  specified  in  the  statute,  and  not  by 
special  grant  or  in  a  particular  instance.  The  legislature 
had  the  power  to  enact  general  laws  prescribing  the  result 
of  such  a  sentence  upon  the  civil  statics  of  the  defendant,  as 
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well  as  the  matrimonial  status  of  any  one  to  whom  he  might 
be  united  in  marriage. 

By  the  common  law  certain  consequences  resulted  from 
judgment  given  in  capital  cases,  namely,  attainder,  by  which 
the  defendant  was  "no  longer  of  any  credit  or  reputa- 
tion. He  cannot  be  a  witness  in  any  court,  neither  is  he 
capable  of  performing  the  functions  of  another  man;  for, 
by  an  anticipation  of  his  punishment,  he  is  already  dead  in 
law."  And  the  consequences  of  attainder  were  forfeiture 
and  corruption  of  blood,  which  worked  forfeiture  of  his  real 
and  personal  estates.  4  Bl.  Comm.  380,  381.  There  is  no 
such  thing  as  civil  death  in  this  country,  and  no  conviction 
in  this  state  can  work  corruption  of  blood  or  forfeiture  of 
estate.  Sec.  12,  art.  I,  Const.  Yet  by  general  laws  in  this 
as  well  as  other  states  it  has  been  provided  that  certain  con- 
sequences shall  result  from  conviction  or  sentence  for  crime. 
We  are  not  aware  that  the  power  to  enact  such  laws  has 
ever  been  judicially  questioned.  Certainly  we  see  no  ground 
for  doubting  the  validity  of  such  acts  so  long  as  they  relate 
only  to  subjects  within  the  undoubted  scope  of  legislative 
power.  Constitutional  disqualification  to  exercise  the  right 
of  suffrage  exists,  as  that  no  "  person  convicted  of  treason 
or  felony  shall  be  qualified  to  vote  at  any  Section  unless  re- 
stored to  civil  rights."  Sec.  2,  art.  Ill,  Const.  This  is  a 
law,  merely,  in  its  operation,  but  is  embodied  in  the  consti- 
tution to  give  it  a  sanction  and  permanency  not  incident  to 
ordinary  legislation  to  secure  the  purity  of  the  ballot  box. 
And  it  is  provided  that  laws  may  be  passed  excluding  from 
the  right  of  suffrage  all  persons  who  have  been  or  may  be 
convicted  of  any  infamous  crime,  and  depriving  every  per- 
son who  shall  make  or  become  directly  or  indirectly  inter- 
ested in  any  bet  or  wager  dependent  upon  the  result  of  any 
election  of  the  right  to  vote  at  such  election.  Sec.  6,  art.  Ill, 
Const. ;  R.  S.  sec.  12,  subd.  4.  By  sec.  4935  it  is  provided 
that,  when  any  person  sentenced  to  imprisonment  in  the 
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state  prison  is  holding  at  the  time  any  oflSce  under  the  con- 
stitution and  laws  of  the  state,  such  office  shall  be  deemed 
vacated  from  the  time  of  his  commitment  to  prison,*  but  if 
the  judgment  is  reversed  he  shall  be  restored  to  his  office, 
vnth  its  rights,  etc.,  but  not  by  reason  of  being  pardoned. 

The  intent  of  the  constitutional  provision  that  the  legisla- 
ture shall  not  "grant  any  divorce"  was  not  to  restrict  the 
legislature  in  the  enactment  of  appropriate  general  laws,  but 
the  mischief  sought  to  be  suppressed  was  the  granting  of 
<iivorces  by  the  legislature  in  special  instances  by  special 
laws, — in  view  of  the  ease  and  facility  with  which  such  di-  | 
vorces  might  be  procured,  a  power  likely  to  be  capriciously,  i 
improvidently,  and  sometimes  unjustly  exercised.  By  the 
constitution  of  the  state  of  Michigan,  in  1836,  it  was  pro- 
vided that  "  divorces  shall  not  be  granted  by  the  legislature, 
but  the  legislature  may  by  law  authorize  the  higher  courts 
to  grant  them  under  such  restrictions  as  they  may  deem 
-expedient; "  and  under  this  provision  an  act  was  passed  au- 
thorizing the  circuit  court  in  St.  Joseph  county  to  grant  a 
divorce  between  parties  named  therein,  under  the  general 
provisions  of  the  statute,  provided  it  should  be  made  to  ap- 
pear satisfactorily  that  the  wife  had  been  for  the  term  of  five 
years  preceding  the  time  of  filing  the  petitioner's  bill,  and 
still  continued  to  be,  hopelessly  and  incurably  insane;  but 
before  any  decree  was  rendered  the  constitution  was  amended, 
declaring  that  "  divorces  shall  not  be  granted  by  the  legis- 
lature," and  subsequently  the  divorce  was  granted  pursuant 
to  the  act.  It  was  held  that  the  divorce,  in  effect,  was  a 
legislative  one,  though  granted  by  the  court,  but  this  was 
upon  the  ground  that  the  law  in  this  special  instance  as- 
sumed that  the  power  which  it  vested  in  the  court  was  the 
power  which  the  legislature  itself  was  inhibited  from  exer- 
cising, and  that  it  was  equivalent  to  the  granting  of  a  divorce 
in  a  particular  case  and  for  a  particular  cause  for  which  no 
general  law  of  the  state  authorized  one  to  be  granted.    Tefi 
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V.  Tefty  3  Mich.  67.  The  constitutional  provision  that  the 
legislature  shall  not  "  grant  any  divorce  "  must  be  construed 
with  reference  to  and  limited  by  the  mischiefs  against  which 
it  was  evidently  aimed, —  the  granting  of  divorces  by  special 
acts  in  particular  cases, —  and  it  was  not  intended  to  other- 
wise limit  the  power  of  the  legislature,  or  restrict  it  in  the 
enactment  of  just  and  proper  laws  affecting  all  persons  alike 
in  their  matrimonial  status  or  condition. 

In  considering  the  provision  «  with  a  view  to  its  mterpre- 
tation,  the  thing  which  we  are  to  seek  is  the  thought  which 
it  expresses.  To  ascertain  this,  the  first  resort  in  all  cases  is 
to  the  natural  signification  of  the  words  employed."  Cooley, 
Const.  Tiim.  (1st  ed.),  57.  Says  Marshatj^  C.  J.:  "The 
framers  of  the  constitution,  and  the  people  who  adopted 
it,  must  be  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  understood  what  they  meant.'' 
Oibhons  V.  Ogden^  9  Wheat.  188.  When  we  examine  the 
very  clear  and  direct  provision  in  question,  we  look  in  vain 
to  find  any  expression  or  intimation  forbidding  or  restrain- 
ing  the  legislature  from  passing  a  law  such  as  the  one  under 
consideration,  general  in  its  terms,  operating  aUke  upon  all 
persons  falling  within  its  provisions,  which  does  not  grant 
or  authorize  the  granting  of  any  divorce,  but  which  provides, 
a  general  consequence  attendant  upon  the  life  sentence  of 
any  married  person,  namely,  that  his  marriage  "shall  be- 
thereby  absolutely  dissolved."  It  might  with  as  much  pro- 
priety be  said  that  the  statute  prescribing  the  punishment 
for  murder  in  the  first  degree  was  a  statute  to  imprisoB 
French  during  the  term  of  his  natural  life,  as  that  the  statute 
in  question  was  a  legislative  divorce  granted  to  him  frona 
the  bonds  of  matrimony.  If  it  was  not  such  divorce,  it  is 
clearly  established  by  the  authorities  referred  to  that  the 
legislature  might  lawfully  enact  the  statute,  as  a  law  affect- 
ing in  the  future  the  status  of  all  married  persons,  citizens- 
of  the  state,  who  should  by  life  sentence  of  imprisonment  be 
brought  within  its  provisions. 
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2.  The  statute  was  self-executing.  Upon  sentence  given^ 
the  marriage  betweep  French  and  his  wife  was  "  ahsolutely 
dissolved."  Nothing  whatever  remained  to  be  done  to  make 
the  dissolution  operative ;  neither  judgment  of  divorce  nor 
other  legal  process.  It  was  not  a  dissolution  of  the  mar- 
riage nisiy  dependent  upon  condition  subsequent,  express 
or  impUed,  but  was  without  restriction  or  condition.  It  did 
not  suspend  the  conjugal  relation,  but  extinguished  it;  and 
the  language  of  the  statute  expressly  excludes  any  implica- 
tion that  the  reversal  of  the  sentence  might  operate  to  re- 
store the  sentenced  party  to  his  or  her  conjugal  rights^ 
whatever  might  otherwise  be  the  operation  and  effect  of  a 
reversal  by  the  common  law.  The  statute  goes  upon  the 
ground  that  social  and  public  necessities  of  the  marriage 
relation,  and  the  competency  of  parties  to  contract  it,  re- 
quire the  dissolution  to  be  final,  absolute.  The  statute  hav- 
ing executed  itself  in  the  present  case,  French  and  his  wife 
became  in  law  as  utter  strangers  to  each  other.  The  new 
Hiatus  of  each  was  the  result  of  the  statute,  and  was  not  de- 
pendent for  continuance  upon  the  continued  existence  of  the 
sentence  of  French,  as  in  the  case  of  a  judicial  divorce.  Tho 
reversal  of  the  sentence  cannot  operate  to  restore  the  parties 
to  their  former  matrimonial  relations,  as  in  the  case  of  re- 
versal of  a  valid  judgment  of  divorce  for  mere  error  in  its 
rendition.  In  states  where  sentence  to  imprisonment  in  the 
state  prison  for  a  term  of  years  is  made  ground  for  an 
action  of  divorce,  it  has  been  held  that  as  soon  as  the  sen- 
tence has  been  given  the  right  of  the  other  party  to  apply 
for  a  divorce  is  complete  {Handy  v.  Handy^  124  Mass.  394), 
and  that  such  right  is  not  suspended  by  a  bill  of  exceptions, 
on  which  the  conviction  and  sentence  may  be  reversed  {Con& 
V.  Cone,  58  N.  H.  152). 

The  statute  declares  that  "  no  pardon  granted  to  the  party 
so  sentenced  shall  restore  such  party  to  his  or  her  conjugal 
rights."    "  A  pardon  reaches  both  the  punishment  prescribed 
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for  the  offense  and  the  guilt  of  the  offender ;  and,  when  the 
pardon  is  full  it  releases  the  punishment  and  blots  out  of  ex- 
istence the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  had  never  committed  the  offense. 
.  .  .  If  granted  after  conviction,  it  removes  the  penalties 
and  disabilities,  and  restores  him  to  all  his  civil  rights.  It 
makes  him,  as  it  were,  a  new  man,  and  gives  him  a  new 
credit  and  capacity.  .  .  •  But  it  does  not  restore  offices 
forfeited  or  property  or  interests  vested  in  others  in  conse- 
quence of  the  conviction  and  judgment."  JExpa/rte  Qarlcmd, 
4  Wall.  333,  380.  As  a  pardon  granted  could  not  restore 
French  to  his  conjugal  rights,  manifestly  it  was  not  in- 
tended that  the  reversal  of  his  sentence  should  have  that 
effect. 

Evidently  the  dissolution  of  the  marriage  freed  both 
French  and  his  wife  from  its  obligations,  and  she  was  free 
to  marry  the  defendant,  and  her  subsequent  marriage  with 
him  would  not  be  in  any  way  affected  or  invalidated  by  such 
reversal.  It  is  understood  that  they  were  both  citizens  of 
this  state  at  the  time  of  the  sentence,  and  subject,  as  to  their 
matrimonial  status^  to  its  laws.  Says  Mr.  Bishop :  "  Taking 
one  party  out  of  the  marriage  relation,  by  whatever  means, 
leaves  the  other  single.  A  husband  without  a  wife  or  a 
wife  without  a  husband  is  unknown  to  the  law."  2  Bish. 
Mar.,  Div.  &  Sep.  §§  1613,  1615. 

It  was  error  for  the  court  to  instruct  the  jury  that  this  court 
had  held  the  senfence  of  French  to  be  illegal  or  invalid.  On 
the  contrary,  this  court  held  that  the  court  pronouncing 
sentence  had  jurisdiction  of  the  subject  matter  of  the  in- 
formation against  French  and  of  his  person,  and  it  denied 
his  application  to  be  discharged  from  imprisonment  under 
the  sentence,  holding  that  the  sentence  was  valid  and  could 
be  avoided  only  on  writ  of  error.  In  re  French^  81  Wis. 
J5#7.  And  the  sentence  was  reversed  for  error,  and  not  for 
want  of  jurisdiction.    French  v.  State^  85  Wis.  400.     Until 
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it  was  so  reversed  it  was  a  valid  and  operative  sentence. 
The  eases  relied  on  to  show  that  the  reversal  of  the  sentence 
restored  French  to  his  former  conjugal  rights  were  all  cases 
where  the  validity  of  the  second  marriage  depended  upon 
the  validity  of  a  former  decree  of  divorce,  and,  with  a  single 
exception,  the  decree  relied  on  was  a  nullity  for  want  of 
jurisdiction  in  the  court  granting  it,  or  was  void  by  reason 
of  gross  fraud  practiced  on  the  court  or  opposite  party  by 
the  one  claiming  its  protection.  The  case  of  Crouch  v.  Crouch^ 
50  Wis.  667,  was  such  a  case. 

We  hold,  therefore,  (1)  that  sec.  2355,  R.  S.,  is  a  valid 
•enactment,  and  not  in  conflict  with  sec.  24,  art.  IV,  of  the 
constitution,  and  operated  to  absolutely  dissolve  the  mar- 
riage relation  between  French  and  his  wife  upon  his  being 
sentenced  to  imprisonment  for  life ;  and  (2)  that  the  mar- 
riage thereafter  of  the  defendant  with  the  former  wife  of 
French  was  valid,  and  was  not  avoided  by  the  subsequent 
reversal  of  the  sentence  against  French.  The  defendant's 
exceptions  are  therefore  sustained,  and  his  conviction  is  set 
aside,  and  the  cause  is  remanded  to  the  circuit  court  for  a 
new  trial. 

By  the  Court, —  Judgment  is  ordered  accordingly. 


The  H.  B.  Claflin  Compaky,  Appellant,  vs.  Steakns  and 

another.  Interveners,  Respondents. 

April  26 — April  SO,  1895, 
Appeal  from  order  in  another  auction:  DismissaL 

1.  An  appeal  cannot  be  taken  in  one  action  from  an  order  made  in  an 
entirely  different  action. 

12.  An  order  aUowing  intervention,  made  and  entitled  in  an  action  for 
the  dissolution  of  a  partnership,  is  an  order  in  that  action  and  in 
no  other,  although  it  purports  also  to  aUow  intervention  in  several 

/       actions  by  creditors  against  the  firm. 


90    28^1 
90    467 
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8.  A  subsequent  order  modifying  the  above-mentioned  order,  made 
upon  a  motion  in  the  action  for  dissolution,  was  also  an  order  in 
that  action  only,  although  entitled  also  in  the  creditors'  actions. 

4  An  order  denying  a  motion  to  require  the  entry  nune  pro  tune  of 
an  order  made  and  entitled  solely  in  one  action,  is  necessarily  an 
order  in  the  same  action. 

Appeal  from  orders  of  the  superior  court  of  Milwaukee 
county:  R.  N.  Austin,  Judge.    Dismissed. 

Motion  to  dismiss  appeal. 

The  defendants  Weber  were  partners  in  business  in  Mil- 
waukee, owning  a  large  stock  of  dry  goods.  On  the  5th  day 
of  September,  1894,  judgment  upon  a  judgment  note  was 
entered  in  the  superior  court  of  Milwaukee  county  in  favor 
of  the  appellant  and  against  the  firm  of  Weber  Bros.,  and 
execution  was  issued  to  the  sheriff  upon  such  judgment.  At 
the  same  time  judgments  were  entered  against  the  firm  upon 
four  other  judgment  notes,  and  executions  were  issued 
thereon  to  the  sheriff,  who,  on  the  same  day,  seized  the 
stock  of  goods  of  the  firm  upon  all  the  executions.  Later 
on  the  same  day  an  action  was  commenced  by  Gershom 
Weber  and  David  Weber,  two  of  the  members  of  said  firm, 
against  A.  M.  Weber,  the  remaining  partner,  for  the  disso- 
lution of  the  partnership  and  an  accounting.  The  complaint 
alleged,  among  other  things,  the  rendition  of  the  judgments 
above  mentioned  and  the  seizure  of  the  firm's  property  on 
execution,  and  prayed  for  an  accounting,  and  for  the  ap- 
pointment of  a  receiver,  and  for  an  injunction  restraining 
actions  against  the  firm  by  creditors.  Upon  the  same  day, 
and  by  consent,  an  order  was  made  dissolving  the  partner- 
ship, sequestrating  the  assets  of  the  firm,  ordering  an  ac- 
count to  be  taken,  appointing  a  receiver,  and  restraining  all 
creditors  of  the  firm  from  commencing  actions  against  the 
partnership.  The  receiver  gave  the  required  bond  and  en- 
tered on  his  duties  on  the  same  day. 

On  the  24th  day  of  September,  1894,  the  respondents,, 
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Steams  A  Spingam^  who  allege  themselves  to  be  creditors 
of  Weber  Bros,  to  the  amount  of  $6,273.31,  filed  their  peti- 
tion in  the  action  for  dissolution  of  the  partnership,  alleging 
that  the  judgments  of  the  ap|)ellaiit  were  collusive  and 
fraudulent,  specifying  the  grounds  of  the  fraud  in  detail, 
and  praying  for  an  order  staying  the  sale  of  the  goods  under 
the  executions,  that  the  petitioners  be  allowed  to  intervene  in 
the  action  and  in  the  several  creditors'  actions  and  become 
parties  thereto,  and  that  their  claim  be  protected,  and  for 
such  other  relief  as  might  be  just  and  equitable.  This  peti- 
tion, and  an  order  to  show  cause  based  thereon,  were  served 
on  the  parties  to  the  partnership  suit,  the  sheriff,  and  the 
attorneys  for  the  execution  creditors ;  and  upon  the  hearing 
the  sheriff  and  the  judgment  creditors  appeared,  and  an 
order  was  made  by  the  court,  September  25, 1894,  that  the 
petitioners  have  leave  to  intervene  in  the  partnership  action, 
and  also  in  the  creditors'  actions  in  which  judgments  had 
been  entered,  and  to  file  and  serve  petitions  in  each  of  said 
last-named  actions,  containing  the  allegations  on  which  the 
petitioners  assail  said  judgments;  also  requiring  the  sheriff 
to  accept  only  cash  bids  upon  sale  of  the  stock  of  goods 
seized,  and  that  he  pay  the  proceeds  of  sale  into  court  to 
abide  the  result  of  the  trial  of  the  issues. 

On  the  29th  day  of  September,  1894,  the  attorneys  for  the 
execution  creditors  obtained  an  ex  parte  order  from  the  court, 
entitled  in  the  partnership  action,  modifying  the  order  of 
September  26, 1894,  so  as  to  require  the  sheriff  to  pay  into 
court  only  the  sum  of  $7,000  and  allowing  him  to  apply  the 
excess  upon  the  executions  in  his  hands,  returning  the  sur- 
plus then  left,  if  any,  to  the  receiver.  It  appears  that  on 
the  same  day  the  sheriff  sold  a  part  of  the  stock  of  goods 
for  the  sum  of  $67,550,  retained  $3,000  on  account  of  his  fees 
and  expenses,  retained  $7,000  to  be  paid  into  court,  and  paid 
to  the  attomevs  for  the  execution  creditors  the  balance:  but 
it  was  insuflBcient  to  pay  the  entire  amount  of  the  executions. 

On  the  11th  day  of  October,  1894,  an  order  was  made  by 
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the  court,  upon  motion  of  the  interveners  and  respondents,, 
and  upon  notice  to  all  parties  interested,  requiring  the  sher- 
iff to  pay  into  court  the  $7,000  before  mentioned;  also  re- 
quiring the  sheriff  and  Messrs.  Turner,  Bloodgood  &  Kemper,, 
the  attorneys  for  the  execution  creditors,  to  pay  into  court 
the  sums  received  upon  the  executions  of  the  judgment  cred- 
itors as  aforesaid,  which  sums  were  ordered  to  remain  in 
court  until  its  further  order;  also  adjudging  that  the  modi- 
fying order  of  September  29,  1894,  was  and  is  wholly  inop- 
erative and  of  no  effect  whatever.  The  moving  papers  were 
entitled  only  in  the  partnership  action,  but  the  order  is  en- 
titled in  the  partnership  action  and  in  the  five  creditors* 
actions.  It  appeared  on  the  hearing  of  this  last-named  mo- 
tion that  the  modifying  order  of  September  29th  was  not 
entered  in  the  minute  book  of  the  clerk  when  made,  and 
oral  motion  was  then  made  by  the  attorneys  of  the  creditors 
for  an  order  directing  the  clerk  to  make  such  entry  nuncpra 
tunc,  which  motion  was  denied.  On  the  11th  dav  of  October 
aforesaid,  the  appellant.  The  H,  B.  Glaflin  Company^  gave 
notice  of  appeal,  entitled  in  its  action  against  the  Webers, 
from  the  order  entered  September  25,  1894,  in  the  action  of 
Weber  vs.  Weber ^  also  from  the  order  of  October  11, 1894,  re- 
instating the  order  of  September  25th,  and  from  the  order 
of  October  11th,  refusing  to  order  the  entry  of  the  order  of 
September  29th  nunc  pro  tunc.  The  interveners  and  re- 
spondents now  move  to  dismiss  such  appeal. 

C.  E,  Wilde,  in  support  of  the  motion. 

W.  J.  Turner,  cont/ra. 

WmsLow,  J.  The  order  of  September  25, 1894,  allowing^ 
Steams  cfe  Spingarn  to  intervene  and  contest  the  bona  fides 
of  the  claims  of  the  execution  creditors,  was  an  order  made 
and  entitled  in  the  partnership  action  and  in  no  other.  It 
purported  to  aUow  intervention  in  the  several  creditors'  ac- 
tions, but  it  was  made  only  in  the  partnership  action.  It  is 
manifest  that  an  appeal  cannot  be  taken  in  one  action  from 
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an  order  made  in  an  entirely  different  action.  Authorities 
will  not  be  needed  to  sustain  this  proposition.  The  action 
for  dissolution  of  the  partnership  became,  in  substance,  a  se- 
questration action  after  the  intervention  of  Stea/ms  cfe  Spin- 
gam  and  the  general  appearance  of  the  execution  creditors 
and  the  sheriff  therein.  The  two  orders  of  October  11th 
were  omnibus  orders,  entitled  in  the  partnership  action  and 
in  the  five  creditors'  actions  as  well.  Such  a  practice  is  cer- 
tainly to  be  condemned.  It  produces  confusion  and  uncer- 
tainty. It  effectually  violates  all  rules  and  statutes  which 
provide  against  the  misjoinder  of  actions  and  parties  to  ac- 
tions. The  action  in  which  they  should  have  been  made,  if 
at  all,  is  the  partnership  action.  However,  the  plaintiff  can- 
not be  said  to  be  aggrieved  by  the  fact  that  they  also  appear 
to  be  entitled  in  the  other  actions.  The  motion  to  reinstate 
the  order  of  September  25th  and  nullify  the  modifying  or- 
der of  September  29th,  was  made  and  entitled  only  in  the 
partnership  action,  and  it  is  very  e^ddent  that  it  was  in  fact 
properly  a  motion  in  that  action.  The  order  made  on  such 
motion,  October  11th,  clearly  gained  nothing  of  substantial 
force  by  being  also  entitled  in  the  other  actions,  in  which  no 
motion  had  been  made.  The  proper  action  in  which  to  test 
its  validity  is  the  action  in  which  it  belongs  and  in  which 
the  motion  on  which  it  was  based  was  made,  and  that  is  the 
partnership  action.  If  the  plaintiff  has  been  wronged,  it 
has  been  wronged  by  the  order  in  the  partnership  action; 
and  if  it  has  any  grievance  it  results  from  that  order,  be- 
cause, while  it  remains  unreversed  in  that  action,  the  plaint- 
iff is  bound  by  it.  The  same  remarks  apply,  substantially, 
to  the  order  refusing  to  require  the  entry  of  the  modifying 
order  of  September  29th,  nunc  pro  tunc.  The  modifying 
order  was  made  and  entitled  solely  in  the  partnership  action, 
and  the  order  denying  the  motion  to  require  its  entry  nunc 
pro  tunc  was  necessarily  an  order  in  the  same  action. 
By  the  Court —  Appeal  dismissed 
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EoGK  County,  Appellant,  vb.  City  of  Edgebtok,  Eespondent. 

Apnl  iS—May  16, 1896. 

Excise  laws:  Disposition  of  license  moneys:   Uniformity:  Constitu- 
tional law. 

The  moneys  derived  from  licenses  to  sell  intoxicating  liquors  may  be 
disposed  of  by  the  legislature  in  its  discretion,  and  its  power  in 
this  respect  is  not  limited  by  any  requirement  of  uniformity 
among  the  political  subdivisions  of  the  state.  Sec.  28,  art.  IV. 
Const,  (which  provides  that  "  the  legislature  shall  establish  but 
one  system  of  town  and  county  government,  which  shall  be  as 
nearly  uniform  as  practicable  "},  is  not  applicable. 

Appeal  from  an  order  of  the  circuit  court  for  Eock  cx)unty : 
John  E.  Bennbit,  Circuit  Judge.    Jieversed. 

The  action  is  to  recover  from  the  city  of  Edgerton  certain 
moneys  alleged  to  be  due  from  it  to  the  county  of  RocJc 
under  the  provisions  of  ch.  417,  Laws  of  1887.  The  com- 
plaint states,  in  substance^  that  the  defendant  is  an  incorpo- 
rated city  within  the  limits  of  Bach  county;  that  for  the 
years  1889  to  1893,  inclusive,  it  granted  thirty  licenses  for 
the  sale  of  intoxicating  drinks;  that  it  has  not  paid  any 
part  of  such  license  moneys  into  the  treasury  of  Mock  county, 
but  is  indebted  to  the  county  therefor,  in  all,  in  the  sum  of 
$1,500, — and  demands  judgment  for  the  same.  The  city 
demurred  to  the  complaint.  The  demurrer  was  sustained, 
and  the  county  appeals. 

For  the  appellant  there  were  briefs  by  Dunvriddie  ds 
Wheeler  J  and  oral  argument  by  W.  O,  Wheeler. 

For  the  respondent  there  was  a  brief  by  LiLse  <&  Wait^ 
and  oral  argument  by  Z.  K.  Luse, 

Newman,  J.  Under  the  general  law  (sec.  1562,  E.  S.),  all 
moneys  derived  from  licenses  to  sell  intoxicating  liquors  are 
to  be  kept  separate  from  all  other  moneys  by  the  treasurers 


Wis.]  JANUAEY  TEEM,  1895.  289 

Bock  CJounty  vs.  City  of  Edgerton. 

of  towns,  villages,  and  cities,  and  set  apart  for  the  support 
of  the  poor.  In  counties  where  the  county  system  of  sup- 
porting the  poor  has  been  adopted,  they  are  to  be  paid  into 
the  county  treasury,  and  in  other  counties  into  the  town 
treasury,  "  unless  the  supervisors,  trustees  or  common  coun- 
cil of  such  town,  village  or  city,  shall  have,  by  ordinance  or 
resolution,  provided  for  a  different  way  of  disposing  thereof, 
(which  they  are  empowered,  in  their  discretion,  to  do)." 
Ch.  417,  Laws  of  1887,  provides  that:  "It  shall  be  the  duty 
of  each  city,  incorporated  village  and  town,  in  the  county 
of  Rock^  to  pay  into  the  treasury  of  said  county,  for  the 
benefit  of  the  poor  fund,  for  each  license  to  sell  intoxicating 
drinks  granted  by  any  such  city,  incorporated  village  or 
town,  the  sum  of  fifty  dollars."  It  is  to  recover  under  this 
last  provision  that  this  action  is  brought. 

It  is  claimed  that  this  statute  violates  the  constitution  of 
the  state,  for  two  reasons:  (1)  That  it  violates  art.  IV,  sec.  23, 
which  provides,  "The  legislature  shall  establish  but  one 
system  of  town  and  county  government,  which  shall  be  as 
nearly  uniform  as  practicable; "  and  (2)  that  it  is  unequal 
and  partial  legislation,  in  that  it  requires  the  towns,  villages, 
and  cities  of  Rock  county  to  pay  over  the  license  moneys 
collected  by  them  to  the  county  of  RocJc^  while  the  other 
towns,  villages,  and  cities  of  the  state  are  permitted  to  make 
their  own  application  of  them,  without  restriction. 

It  is  only  in  a  limited  and  partial  sense,  if  at  all,  that  the 
granting  of  licenses  to  sell  intoxicating  liquors  is  a  part  of 
the  system  of  town  and  county  government.  The  laws  regu- 
lating the  sale  of  intoxicating  liquors  are  a  part  of  the 
police  regulations  of  the  state.  They  are  enacted  under  the 
police  power,  to  restrain  and  regulate  a  traffic  which  experi- 
ence has  shown  to  be  likely  to  produce  mischief  in  the  com- 
munity. It  is  a  regulation  of  the  traffic  in  the  state  at  large, 
in  the  interest  of  the  general  public  welfare.    The  duty  to 

administer  these  laws  is  put  upon  certain  local  officers  of  the 
Vol.  90— 19 
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towns,  villages,  and  cities  of  «the  state,  for  convenience  of 
government,  and  not  to  promote  or  protect  any  peculiar 
local  interest.  These  local  officers  are  clothed  with  certain 
limited  political  powers,  to  be  exercised  for  the  public  good 
on  behalf  of  the  general  public,  the  state,  and  not  exclu- 
sively or  principally  for  the  benefit  of  any  local  community. 
The  fee  which  is  paid  for  the  license  is  not  a  tax,  nor  is  it 
imposed  for  the  purpose  of  revenue.  It  is  one  of  the  inci- 
dents of  the  system,  not  its  object.  When  collected,  the  fee 
belongs  to  the  state.  It  is  a  part  of  the  funds  of  the  state, 
and  subject  entirely  to  be  disposed  of  by  the  legislature  in 
its  discretion.  Richland  Co.  v,  Richland  Center^  59  Wis.  591. 
There  is  no  provision  of  the  constitution  which  limits  the 
power  of  the  legislature,  in  its  disposition  of  this  fund,  to 
any  rule  of  uniformity  among  the  political  subdivisions  of  the 
state. 

Nor  does  any  such  limitation  exist  outside  of  the  consti- 
tution. "  Laws  public  in  their  object  may,  unless  express 
constitutional  provisions  forbid,  be  either  general  or  local  in 
their  application.  \  .  .  The  authority  that  legislates  for 
the  state  at  large  must  determine  whether  particular  rules 
shall  extend  to  the  whole  state  and  all  its  citizens,  or,  on  the 
other  hand,  to  a  subdivision  of  the  state  or  a  single  class  of 
its  citizens  only.  The  circumstances  of  a  particular  locality, 
or  the  prevailing  public  sentiment  in  that  section  of  the 
state,  may  require  or  make  acceptable  different  police  regu- 
lations from  those  demanded  in  another,  or  call  for  different 
taxation  and  a  different  application  of  public  moneys.  The 
legislature  may  therefore  prescribe  or  authorize  different 
laws  of  police,  allow  the  right  of  eminent  domain  to  be  ex- 
ercised in  different  cases  and  through  different  agencies,  and 
prescribe  peculiar  restrictions  upon  taxation,  in  each  dis- 
tinct municipality,  provided  the  state  constitution  does  not 
forbid."    Cooley,  Const.  Lim.  (6th  ed.),  479,  480. 

This  being  a  fund  which  belonged  to  the  state,  the  state 
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could  employ  any  agency  which  it  deemed  beet  suited  to 
the  purpose  to  expend  the  fund  or  to  apply  it  to  practical 
use.  And  it  might  change  that  agency,  if  that  should  be 
deemed  desirable.  Instead  of  permitting  the  city  of  Edger- 
ton  to  apply  the  fund,  it  might  put  that  duty  upon  the  county 
of  Rock^  for  whatever  reason  should  seem  sufficient  to  the 
legislature.  The  right  to  dispose  of  these  moneys  could 
never  become  a  vested  right  in  the  city.  Richland  Co,  v. 
Richland  Center^  59  Wis.  591.  And  it  is  not  for  the  courts 
to  inquire  into  the  reasons  or  motive  which  influenced  the 
legislature  in  making  the  change.  It  must  be  assumed  that 
it  knew  the  situation  and  acted  upon  sufficient  grounds. 
It  is  of  the  nature  of  legislative  bodies  to  judge  for  them- 
selves, and  the  fact,  and  the  exercise  of  that  judgment,  is  to 
be  implied  from  the  law  itself.  Cronin  v.  People^  82  N.  Y. 
318,  323.  The  law  of  1887  was  a  valid  exercise  of  the  legis- 
lative power. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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Appeal:  Exceptions  to  findings  of  fact:  Agency:  Accounting, 

1.  A  general  exception  to  a  finding  of  fact  which  contains  a  number 
of  propositions,  some  of  which  are  midisputed,  is  insu^cient. 

2l  Where  an  account  forms  part  of  a  finding  of  fact,  and  no  item 
therein  is  excepted  to,  either  specially  or  at  large,  it  wiU  not  be 
examined  or  disturbed  on  appeal. 

a  In  an  action  for  moneys  had  and  received,  brought  by  the  owner 
of  a  farm  against  an  agent  who  had  managed  it  for  her,  the  find- 
ings of  the  trial  court  as  to  defendant's  services  and  the  moneys 
advanced  by  him  to  plaintiff  and  in  the  management  of  her  busi- 
ness; as  to  his  good  faith;  as  to  his  reports  to  plaintiff  of  hi0 
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doings  and  her  approval  thereof;  and  as  to  the  amount  due  to  de- 
fendant .  upon  the  account  between  them  —  are  held  to  be  sup- 
ported by  the  evidence  and  to  sustain  the  judgment  in  favor  of 
the  defendant  on  his  countsrclaim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Book 
county :  John  K,  Bennbtt,  Circuit  Judge.    Affirmed. 

Action  for  money  had  and  received.  The  plaintiff,  in 
August,  1885,  ovrned  a  large  farm  in  the  town  of  Bradford, 
Rock  county,  Wisconsin,  which  was  then  in  possession  of 
one  Millington,  a  tenant,  to  whom  it  had  been  leased  in  the 
year  1884  for  a  term  of  five  years  at  a  rental  of  $1,000  per 
year.  In  the  summer  of  1885  the  plaintiff  resided  in  London, 
England,  and  continued  to  reside  there  until  the  fall  of  1891, 
when  she  returned  to  Wisconsin.  There  was  a  mortgage  on 
the  farm  of  $5,000,  the  interest  upon  which  was  in  arrears. 
In  August,  1885,  the  defendant,  who  owned  and  lived  upon 
a  farm  in  Rock  county  near  the  farm  of  the  plaintiff,  while 
in  London,  England,  saw  the  plaintiff,  and  at  her  solicitation 
consented  to  act  as  her  agent  to  take  charge  of  the  farm  and 
collect  rents,  under  the  following  written  authority :  "  Lon- 
don, Aug.  11th,  1885.  I  hereby  authorize  S.  J.  Cuckow^  Esq.^ 
to  act  for  me  in  my  interest,  to  collect  rent  from  present 
tenant  on  my  farm  at  Emerald  Grove,  Rock  County,  Wis- 
consin, U.  S.  A.,  or  to  relet  said  farm  on  favorable  terms  in 
case  of  failure  or  nonpayment  of  rent  in  advance  as  the  lease 
stipulates,  together  with  all  taxes  and  assessments  thereon ; 
all  such  rents  to  be  applied  towards  the  liquidation  of  the 
legal  claims  of  Northwestern  Insurance  Co.  of  Milwaukee, 
secured  by  mortgage  in  the  year  1891  for  the  sum  of  $5,000." 
On  the  defendant's  return  to  America  he  took  charge  of  the 
farm,  and  continued  to  act  as  plaintiff's  agent  until  her  re- 
turn to  this  country,  in  November,  1891.  When  the  defend- 
ant took  charge  of  the  farm,  the  tenant,  Millington,  was  in 
arrears  for  rent  to  the  amount  of  more  than  $1,000.  Milling- 
ton had  no  resources  except  stock  and  tools,  which  were 
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covered  by  chattel  mortgages.  For  two  or  three  years  the 
crops  were  largely  a  failure,  because  of  lack  of  rain.  The 
defendant  proceeded  to  collect  rents  as  fast  as  the  tenant 
was  able  to  pay  them,  and  applied  the  moneys  received  to 
the  payment  of  interest  due  on  the  mortgage,  and  also  re- 
mitted considerable  sums  to  the  plaintiff  and  her  children,  at 
times  making  large  advances  from  his  own  means  for  these 
purposes.  In  order  to  enable  Millington  to  carry  on  the 
farm,  he  was  also  obliged  to  make  large  advances  from  his 
own  funds  to  Millington  for  help,  seed,  etc. ;  and  he  con- 
tinued to  make  such  advances  during  the  entire  time  of  Mill- 
ington's  tenancy,  and  at  times  took  chattel  mortgages  from 
Millington  upon  stock  and  crops  to  secure  himself.  An  active 
correspondence  was  kept  up  between  the  plaintiff  and  defend- 
ant, and  the  plaintiff  was  frequently  advised  by  the  defend- 
ant of  the  situation  of  affairs,  and  was  informed  of  the  fact 
that  advances  had  been  made  by  the  defendant  to  the  tenant, 
and  she  made  no  objection  thereto.  After  the  plaintiff  re- 
turned to  this  country,  in  the  fall  of  1891,  a  full  account  was 
rendered  by  the  defendant  to  her,  to  which  she  made  no  objec- 
tion. The  plaintiff  claims  in  this  action  that  the  defendant 
has  received  and  retains  $2,750,  from  rents  of  the  farm  and 
straw  sold  therefrom,  more  than  he  has  paid.  On  the  other 
hand,  the  defendant,  by  counterclaim,  alleges  that  there  is 
due  to  him  for  services  and  moneys  paid  to  or  for  the  use  of 
the  plaintiff,  over  and  above  all  sums  received,  $2,986.83. 
After  the  commencement  of  the  action,  the  plaintiff  became 
and  was  adjudged  mentally  incompetent,  and  a  guardian 
was  appointed  for  her  person  and  her  estate,  who  now  prose- 
cutes this  action. 

Upon  the  trial,  jury  was  waived,  and  the  plaintiff  also 
waived  the  making  of  any  direct  proof  of  the  allegations  of 
the  complaint,  whereupon  the  defendant  proceeded  to  prove 
his  counterclaim.  The  evidence  was  confined  to  that  of  the 
defendant  and  Millington.    The  court  made  findings,  which, 


294  SUPKEME  OOIJKT  OF  WISCONSIN.  [90 

Warner  va  Cuckow. 

after  finding  the  undisputed  facts  as  to  the  ownership  of  the 
farm,  the  tenancy  of  Millington,  and  the  agency  of  the  de- 
fendant, proceeded  as  follows: 

"  6.  That,  within  a  short  time  after  the  defendant  con- 
sented and  agreed  to  act  as  the  agent  of  the  plaintiff  as 
aforesaid,  he  returned  to  his  home  in  said  state  of  Wiscon- 
sin, and  at  once,  and  on  or  about  the  1st  of  November,  1885, 
commenced,  as  the  agent  of  the  plaintiff,  to  collect  the  rent 
of  said  land  for  said  plaintiff,  and  to  act  for  the  interest  of 
the  plaintiff  in  collecting  her  rent  and  looking  after  and  pro- 
tecting the  interests  of  said  plaintiff;  and  that  the  defendant 
continued,  at  the  request  of  the  plaintiff,  tp  take  charge  of 
said  farm  of  said  plaintiff  and  collect  rent  therefrom  until 
the  1st  of  December,  1891. 

"  Y.  That  during  all  of  the  time  between  the  said  1st  day 
of  November,  1885,  and  the  1st  day  of  December,  1891,  the 
said  defendant  took  and  had  charge  of  the  land  of  the  said 
plaintiff  and  collected  a  large  portion  of  the  rent  therefor; 
that  during  said  period  he  advanced  to  the  plaintiff,  at  her 
instance  and  request,  large  sums  of  money  for  her  own  use 
and  the  use  of  her  children ;  that  during  said  period  of  time 
the  said  defendant  paid  out  and  expended  considerable  sums 
of  money  in  and  about  the  care  and  management  of  the 
business  of  said  plaintiff,  and  in  and  about  said  business  of 
said  plaintiff,  and  at  her  request  performed  a  large  amount 
of  work  and  labor  and  spent  a  great  amount  of  time;  that,' 
in  and  about  the  care  and  management  of  the  farm  and  the 
business  of  the  said  plaintiff,  the  said  defendant  paid  out  and 
expended  a  large  amount  of  money;  that  the  said  defendant 
has  at  different  times  retained  out  of  the  money  collected 
by  him  for  the  plaintiff  various  sums  of  money,  but  not  an 
amount  sufficient  to  repay  to  the  defendant  the  amounts 
advanced,  paid  out,  and  expended  by  him  for  said  plaintiff; 
and  that  the  statement  of  account  hereto  annexed  is  a  cor- 
rect statement  of  the  amount  of  money  received  by  the  said 
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defendant,  and  of  the  amount  paid  out  by  him,  and  of  the 
services  rendered  by  him,  while  acting  ^s  the  agent  of  the 
said  plaintiff,  and  in  and  about  the  business  of  sdid  plaintiff, 
and  in  the  performance  of  his  duties  as  agent  of  the  said 
plaintiff,  for  which  he  is  entitled  to  compensation. 

"  8.  That,  in  and  about  the  management  and  care  of  the 
said  lands  of  the  plaintiff,  the  said  defendant  took  and  re- 
ceived from  the  said  H.  L.  MiUington,  the  tenant  of  said 
plaintiff,  several  chattel  mortgages,  some  of  which  ran  to 
the  said  plaintiff,  and  some  of  which  ran  to  the  defendant 
as  the  agent  of  the  plaintiff,  all  of  which  mortgages  were 
made  at  the  time  they  severally  bear  date,  and  were  made 
in  good  faith,  to  secure  the  amounts  due  to  the  said  plaintiff 
for  the  rent  of  said  lands,  except  a  mortgage  bearing  date 
March  30,  1888,  to  secure  the  payment  of  $809.66,  $750  of 
which  amount  belonged  to  the  said  plaintiff,  and  $69.66 
thereof  to  the  said  defendant  personally,  which  mortgages 
were  read  in  evidence  on  the  trial  of  this  action ;  and  that 
said  mortgages  were  executed  in  good  faith  at  the  time  they 
severally  bear  date,  and  were  duly  filed  in  the  office  of  the 
town  clerk  of  the  town  of  Bradford,  Eock  county,  Wiscon- 
sin, being  the  town  in  which  such  lands  were  situated,  and 
the  town  in  which  the  said  H.  L.  MiUington  resided,  and  in 
which  the  property  described  in  said  mortgages  was  situated. 

"9.  That,  during  all  the  time  in  which  the  defendant 
acted  as  the  agent  of  the  said  plaintiff,  the  said  defendant 
constantly  and  frequently  advised  the  plaintiff  fully  of  his 
acts  and  proceedings  with  reference  to  said  land,  and  of  the 
various  sums  of  money  that  he  had  paid  out  for  and  to  said 
plaintiff,  and  to  her  daughter  for  the  plaintiff,  and  of  the 
various  sums  of  money  received  by  the  said  defendant ;  and 
that  the  said  plaintiff  approved  of  the  acts  and  doings  of 
said  defendant  as  her  agent,  and  of  the  receipt  and  payment 
of  the  various  sums  of  money  by  him,  prior  to  the  return  of 
said  plaintiff  to  the  state  of  Wisconsin,  in  November,  1891. 
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^^  10.  That  in  the  care  and  management  of  the  farm  of  said 
plaintiff,  as  her  agent,  the  said  defendant  exercised  the  ut- 
most good  faith  for  the  benefit  and  advantage  of  the  said 
plaintiff,  and  in  all  matters  and  things  relating  to  the  man- 
agement and  care  of  said  farm  at  all  times  did  what  he  be- 
lieved to  be  for  the  best  interests  of  the  said  plaintiff. 

"  11.  That  the  moneys  paid  out  and  expended  by  the  said 
defendant  in  and  about  the  management  and  care  of  said 
farm,  and  in  the  discharge  of  his  duties  as  such  agent, 
and  the  services  performed  by  him  in  the  discharge  of  his 
said  duties,  amount  to  the  sum  of  $6,508.56 ;  that  of  the  said 
sums  so  received  by  the  said  defendant  for  and  on  account 
of  the  plaintiff,  and  retained  by  him  to  apply  on  the  account 
for  moneys  paid  by  him  to  and  expended  for  the  plaintiff, 
as  set  forth  in  said  statement  of  account  hereto  attached,  is 
the  sum  of  $4,749.20,  leaving  due  and  unpaid  to  the  said 
defendant  from  said  plaintiff  the  sum  of  $1,759.36,  as  appears 
by  said  statement  of  account  hereto  attached ;  that,  at  the 
time  of  the  commencement  of  this  action,  there  was  due 
and  unpaid  from  the  plaintiff  to  the  defendant  the  sum  of 
$1,759.36 ;  and  that  the  answer  of  the  defendant  setting  up 
the  counterclaim  of  the  defendant  was  served  on  the  plaint- 
iff's attorneys  on  the  26th  day  of  May,  1892. 

"  And  the  conclusions  of  law  of  said  court  are  that  the 
defendant  is  entitled  to  recover  of  the  plaintiff  on  his  coun- 
terclaim in  said  action  the  sum  of  $1,759.36,  with  interest 
thereon  from  the  26th  day  of  May,  1892,  the  date  of  the 
service  of  the  answer  of  the  defendant  setting  up  his  counter- 
claim, at  the  rate  of  six  per  cent,  per  annum,  amounting  in 
all  to  the  sum  of  $1,923.56 ;  and  that  the  defendant  is  entitled 
to  judgment  against  said  plaintiff  for  said  sum,  $1,923.56,  and 
his  costs  and  disbursements  in  this  action  to  be  taxed." 

The  statement  of  account  referred  to  in  the  seventh  find- 
ing is  an  itemized  account  of  the  defendant's  transactions  as 
a^ent,  and  is  attached  to  the  findings,  covering  seven  pages 
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of  the  printed  case.  The  plaintiff  filed  general  exceptions 
to  the  sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh  find- 
ings of  fact,  and  to  the  conclusions  of  law.  Judgment  for 
the  defendant  was  rendered  as  ordered  by  the  findings,  and 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Sutherland  cfe  Nolan^ 
and  oral  argument  by  T.  S,  Nolan. 

For  the  respondent  there  was  a  brief  by  Jackson  <&  Jack- 
aoHj  attorneys,  and  B,  F,  Dunwiddie^  of  counsel,  and  oral 
argument  \rj  A,  A.  Jackson  and  Mr,  Dunwiddle, 

WiNSLow,  J.  Practically,  the  only  question  on  this  ap- 
peal is  whether  the  findings  sustain  the  judgment,  and  the 
merest  reading  of  them  is  sufficient  to  show  that  they  do 
sustain  it.  We  say  this  is  the  only  question,  because  the  ex- 
ceptions are  too  general  in  their  nature  to  raise  any  other 
question.  Each  of  the  findings  excepted  to,  except  perhaps 
the  sixth,  ninth,  and  tenth  findings,  contains  a  number  of 
propositions  of  fact,  some  of  which  are  undisputed  or  clearly 
established  by  the  evidence;  and  in  such  case  a  wholesale 
exception  is  of  no  avail.  As  to  the  sixth,  ninth,  and  tenth 
findings,  examination  of  the  record  shows  them  all  to  be 
well  proven  by  ample  evidence.  The  seventh  finding,  with 
the  account  which  is  a  part  of  it,  really  contains  the  sub- 
stance and  gist  of  the  whole  case.  No  item  of  this  account 
is  objected  to  or  excepted  to  either  specially  or  at  large,  and 
hence  it  cannot  be  examined  or  disturbed.  Cai^^oll  v,  Zitilcy 
73  Wis.  52.  We  may  say,  in  addition,  that  a  perusal  of  the 
testimony  in  the  case  convinces  us  that  the  judgment  of  the 
trial  court  was  eminently  just. 

JSi/  the  Court —  Judgment  affirmed. 
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Pandow,  Appellant,  vs.  Eichsted,  Eespondent, 

April  U — Jtfdy  15, 1896, 

Slander:  Pleading.  « 

1.  The  words  ^  Just  as  well  as  you  believe  of  mother  that  my  wife  has 
beaten  her,  just  so  well  we  can  believe  that  mother  said  'K 
(meaning  the  plaintiff)  has  penned  up  pigs  belonging  to  C,  and 
has  knocked  them  on  the  head,  and  devouringly  eaten  them  up,' " 
apparently  spoken  by  defendant  to  plaintiff  in  a  conversation  in 
which  the  latter  had  charged  defendant's  wife  with  having  beaten 
or  ill-treated  her  mother,  cannot  upon  their  face  be  said  to  impute 
the  crime  of  larceny  so  as  to  be  actionable. 

8i  Words  alleged  to  be  slanderous  are  to  be  construed  in  their  plain 
and  popular  sense  in  which  they  would  naturally  be  understood 
by  those  who  heard  them,  and  it  is  not  material  that  one  or  more 
persons  may  have  understood  them  differently. 

Appeal  from  an  order  of  the  circuit  court  for  Green 
county :  John  E.  Bennett,  Circuit  Judge.     Affirmed. 

This  was  an  action  for  slander,  and  the  defendant  was 
charged  with  having  wilfully  and  maliciously  spoken  of  and 
concerning  the  plaintiff  certain  false  and  slanderous  words, 
set  out  in  the  German  language  in  the  complaint,  which, 
when  translated  into  the  English  language,  are  as  follows: 
"Just  as  well  as  you  believe  of  mother  that  my  wife  has 
beaten  her,  just  so  well  we  can  believe  that  mother  said, 
*  Emil  (meaning  the  plaintiff)  has  penned  up  pigs  belonging 
to  Thurm  Crago,  and  has  knocked  them  on  the  head,  and 
devouringly  eaten  them  up; ^ "  and  it  was  averred  that  the 
defendant  meant  and  intended  thereby  to  charge  that  the 
plaintiff  had  feloniously  penned  up,  stolen,  taken,  and  car- 
ried away  pigs  belonging  to  one  Thurm  Crago,  and  that 
persons  in  whose  presence  they  were  alleged  to  have  been 
spoken  so  understood  them.  There  was  the  further  allega- 
tion that  the  person  referred  to  as  "mother"  was  the  mother 
of  the  wives  of  the  plaintiff  and  defendant;  and  that  prior 
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to  the  speaking  of  the  slanderous  words  the  defendant's  wife 
'did  beat,  bruise,  and  otherwise  ill-treat  the  said  mother;  and 
that  "mother  did  not  say  that  ^EmU  (meaning  the  plaintiff) 
has  penned  up  pigs  belonging  to  Thurm  Crago,  and  knocked 
them  on  the  head,  and  devouringly  eaten  them  up.' "  There 
was  a  general  demurrer  to  the  complaint,  and  from  an  order 
sustaining  it  the  plaintiff  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
John  M,  Becker.  He  contended,  inter  alia^  that  whenever 
the  words  charged  are  ambiguous  in  their  import,  it  is 
proper  to  aver  in  the  complaint,  as  in  the  case  at  bar,  the 
meaning  thereof  as  intended  by  defendant  and  as  understood 
by  the  hearers  or  bystanders,  and  such  an  averment  is  to  be 
treated  as  a  substantive  allegation  of  fact.  Petsch  v.  Dis- 
patch P.  Co.  40  Minn.  291 ;  Goodrich  v,  Woolcott^  3  Cow. 
231 ;  BlaisdeU  v.  Raymond^  4  Abb.  Pr.  459 ;  Gibson  v.  WiU- 
iamSj  4  Wend.  324;  Andrews  v.  Woodmansee^  16  id.  235; 
Maynard  v.  FireinaTHs  F.  Ins.  Co.  47  Cal.  209;  Smith  v. 
Gaffard^  33  Ala.  168.  See,  also,  Glatz  v.  Thein,  47  Minn. 
278;  Emmerson  v.  Marvel^  55  Ind.  265;  Hays  v.  Mitchell, 
7  Blackf.  117;  Mihs  v.  Vanho?*n,  17  Ind.  245;  Wachter  v. 
QtienzeTy  29  N.  Y.  547;  BUkeman  v.  BleTceman,  31  Minn. 
396;  Vanderlijp  v.  Roe,  23  Pa.  St.  82;  Comm.  v.  Kneeland, 
20  Pick.  206;  Elam  v.  Badger,  23  111.  498;  Kinyon  v. 
Palmer,  18  Iowa,  377 ;  Wilcox  v.  Moan,  64  Vt.  450 ;  StanceU 
V.  Pryor,  25  Ga.  40;  Reeves  v.  Bowden,  97  K.  C.  29. 

Colin  W.  Wri/jht,  for  the  respondent,  argued,  among  other 
things,  that  in  slander  in  determining  whether  the  words 
are  actionable  per  se,  they  are  to  be  taken  in  the  sense  in 
which  they  would  naturally  be  understood  by  those  hearing 
them.  Campbell  v.  Campbell,  54  Wis.  90 ;  Guth  v.  Lubach, 
73  id.  131;  Karger  v.  Rich,  81  id.  177;  Be7i2  v.  Wiedenhoeft, 
83  id.  397;  Townsbend,  Slander  &  L.  §  133,  note  3.  It  is 
not  what  any  particular  person  understands  words  to  mean, 
but  what  all  persons  or  the  average  person  would  naturally 
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understand  them  to  mean.  Wright  v.  Pdge^  36  Barb.  438; 
&neU  V,  Snow  J  13  Met.  278;  Iless  v.  Fockler;  25  Iowa,  9; 
kelson  V.  Borchenius,  52  HI.  236 ;  Gibson  v.  WHHains,  4 
Wend.  320;  McCue  v.  Ferguson^  73  Pa.  St.  333;  Brings  v. 
Byrd,  11  Ired.  Law,  353. 

PiNNEY,  J.  It  may  be  inferred,  perhaps,  from  the  com- 
plaint, that  in  a  conversation  between  the  plaintiff  and 
defendant  the  plaintiff  charged  the  defendant's  wife  with 
having  beaten  or  ill-treated  her  mother,  but  this  is  not  quite 
clear;  and  that  the  defendant  spoke,  in  answer,  the  alleged 
slanderous  words,  in  substance,  that,  "  just  as  well  as  you 
believe  of  mother  that  my  wife  has  beaten  her,  just  so  well 
we  can  believe  that  mother  said,  '  EmU  (the  plaintiff)  has 
penned  up  pigs  belonging  to  Thurm  Crago,  and  has  knocked 
them  on  the  head,  and  devouringly  eaten  them  up.' "  Thus 
considered,  the  words  would  seem  to  be  an  assertion  of  the 
groundless  nature  of  the  charge  made  against  the  defend- 
ant's wife,  that  the  one  statement  was  no  more  worthy  of 
credit  than  the  other.  It  is  alleged  that  the  mother  did  not 
say  that  the  plaintiff  had  "penned  up  pigs  belonging  to 
Thurm  Crago,  and  had  knocked  them  on  the  head,  and  de- 
vouringly eaten  them  up; "  nor  is  it  alleged  that  the  defend- 
ant or  any  one  had  said  that  he  had  done  so,  or  that  he 
believed  such  to  be  the  case. 

The  words  alleged  to  have  been  spoken  are  to  be  con- 
strued and  taken  in  their  plain  and  popular  sense,  and  in 
which  they  would  naturally  be  understood  by  those  who 
heard  them, —  in  their  common  acceptation.  Campbell  v, 
Campbell^  54  Wis.  04 ;  Schild  v.  LegUr,  82  Wis.  74,  75.  It  is 
not  material  that  one  or  more  persons  may  have  understood 
the  words  differently.  The  question  is.  What  would  persons 
hearing  them,  of  average  intelligence,  understand  from  the 
words  used,  taken  in  their  natural  and  common  acceptation? 
.  for  the  defendant  is  responsible  only  for  the  meaning  which 
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the  words,  reasonably  interpreted  and  applied,  would  convey 
to  the  minds  of  the  hearers.  Snell  v.  SiioWj  13  Met.  278; 
Brettum  v.  Anthonyj  103  Mass.  40. 

We  do  not  think  that  the  words  alleged  to  have  been 
spoken  can  be  said  to  impute  the  charge  of  larceny  against 
the  plaintiff.  There  are  no  facts  alleged  by  way  of  induce- 
ment, which  is  a  statement  of  the  matter  out  of  which  the 
charge  arose  {Taverner  v,  LitUe^  5  Bing.  N.  C.  678);  no  col- 
loquium to  make  the  charge,  if  such  it  was  intended  to  be, 
intelligible,  and  to  show  that  the  words  spoken  are  action- 
able in  the  light  of  the  facts  and  circumstances  under  which 
they  were  spoken.  It  is  the  office  of  an  inmtendo  in  plead- 
ing to  point  out  the  meaning  of  the  alleged  slanderous  words, 
where  they  are  not  actionable  upon  their  face,  so  as  to  show 
in  connection  with  the  inducement,  and  in  the  light  of  the 
facts  and  circumstances  under  which  they  were  spoken,  that 
the  words  are  actionable.  The  words  relied  on  in  the  pres- 
ent case  are  not  of  themselves  actionable,  and  there  is  no 
sufficient  matter  stated  in  the  complaint,  within  the  rule  of 
pleading  in  such  cases,  to  enable  the  court  to  say  on  demur- 
rer, as  a  matter  of  law,  that  they  are  actionable.  Karger  v. 
Rick,  81  Wis.  180;  Weil  v.  Schmidt,  28  Wis.  137;  Bern  v. 
Wiedenhoeft,  83  Wis.  398;  Hofflund  v.  Journal  Co.  88  Wis. 
369,  370.  The  defendant's  demurrer  was  therefore  rightly 
sustained. 

By  ike  Court —  The  order  of  the  circuit  court  is  affirmed. 


Ik  bk  Theresa  Drainage  District. 

April  U  —  May  15, 189S, 

Eminent  domain:  Drainage:  Public  use:  Constitutional  law. 

1.  Ch.  401,  Laws  of  1891  (providing  for  the  laying  of  ditches,  drains, 
etc,  and  authorizing  the  taking  of  property  therefor  when  it  shall 
be  made  to  appear  to  the  oircuit  court  that  such  works  *'are  neo- 


90    901 

03    548 


90 
117 


301 

»36G 


302  SUPEEME  COUET  OF  WISCONSIN.      '    [90 


In  re  Theresa  Drainage  District. 


essary  or  will  be  useful  for  the  drainage  of  the  lands  proposed 
to  be  drained  thereby,  for  agricultural,  sanitary  or  mining  pur- 
poses "))  f&ilfl  to  express  that  the  work  must  be  necessary  or  desir- 
able to  promote  any  public  interest,  convenience,  or  welfare,  or 
that  the  taking  of  property  is  to  be  for  a  public  use,  and  is  there- 
fore invalid. 
2,  The  word  "sanitary"  in  said  act  does  not  import  the  idea  of  the 
ptiblic  health. 

Appeal  from  an  order  of  the  circuit  court  for  Washington 
county :  A.  Scott  Sloan,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  of  the  circuit  court,  made, 
in  the  above  matter,  which  denies  a  motion  to  quash  the 
petition  and  to  dismiss  the  proceedings  commenced  to  or- 
ganize and  establish  a  drainage  district,  and  to  appoint  com- 
missioners to  lay  out,  erect,  and  construct  the  proposed 
works,  under  the  authority  of  ch.  4:01,  Laws  of  1891.  The 
question  raised  is  the  validity  of  the  statute  under  which  it 
was  proposed  to  organize  the  proposed  drainage  district  and 
to  construct  the  proposed  works.  The  act  provides  for  the 
laying  of  ditches,  drains,  levees,  or  other  works  "  across  the 
lands  of  others  for  agricultural,  sanitary  or  mining  pur- 
poses." It  provides  that  whenever  it  shall  be  made  to 
appear  to  the  circuit  court  of  the  proper  county,  in  the 
manner  provided,  "  that  the  proposed  drain  or  drains,  ditch 
or  ditches,  levee  or  levees,  or  other  works,  is  or  are  nec- 
essary or  will  be  useful  for  the  drainage  of  the  lands  pro- 
posed to  be  drained  thereby,  for  dgricuUural^  sanitary  or 
mining  purpoaea^^^  the  court  shall  appoint  three  competent 
persons  as  commissioners  to  lay  out  and  construct  the  pro- 
posed works.  Provision  is  made  for  the  payment  of  dam- 
ages to  the  owners  of  lands  and  such  other  property  as  are 
injured  by  the  construction  of  the  works.  The  cost  of  the 
works  and  the  damages  to  be  paid  are  to  be  raised  by  as- 
sessment  of  benefits  upon  the  property  within  the  assess- 
ment  district  which  shall  be  benefited  by  the  improvement. 
The  petition  is  conceded  to  be  sufficient  in  form  and  substance 
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to  satisfy  the  statute.  It  is  urged  against  the  statute  itself 
that  it  is  invalid,  in  that  it  provides  for  the  taking  of  pri- 
vate property,  against  the  will  of  the  owner,  to  promote  a 
purely  private  enterprise. 

For  the  appellant  there  was  a  brief  by  Barney  &  Kuechr 
enmetstery  and  oral  argument  by    S,    S.   Ba/mey.    They 
argued,  among  other  things,  that  ch.  401,  Laws  of  1891,  does 
not  contain  any  provisions  which  make  the  taking  other 
than  a  private  enterprise.    Sec.  2  is  the  only  part  of  the  law 
referring  to  the  subject  and  that  provides  that  such  drain- 
age district  may  be  organized  for  "  agricultural,  sanitary  or 
mining  purposes."    Neither  of  these  purposes  is  a  public  use 
so  as  to  bring  it  within  the  principles  of  eminent  domain  or 
taxation,  nor  do  either  of  these  call  for  the  exercise  of  the 
police  power  of  the  state.    The  use  of  the  word  " sanitary" 
does  not  bring  the  law  within  the  reasoning  of  Donnelly  v. 
Decker^  58  Wis.  461,  because  the  word  has  no  reference  to 
\h%pvhlic  health.    Under  this  law  a  man  could  have  a  drain 
laid  out  across  his  neighbor's  lands  for  the  purpose  of  re- 
claiming a  few  acres  of  his  own  swamp  land  "  for  agricult- 
ural purposes,"  or  he  could  establish  a  drain  across  his 
neighbor's  lavni,  leading  from  his  cellar  or  privy  for  "  sani- 
tary purposes."    The  reclaiming  of  large  tracts  of  land  is 
not  a  public  use  so  as  to  bring  the  case  within  the  princi- 
ples of  eminent  domain  or  taxation.    Donnelly  v.  Decker^ 
58  Wis.  461,  468 ;  Beeves  v.  Wood  Co.  8  Ohio  St.  333 ;  Flemr 
ing  V.  Hully  73  Iowa,  598;  Sessions  v.  C?*unkilton,  20  Ohio 
St.  349;  McQuillen  v.  Hatton,  42  id.  202;  Oshom  v.  Eart^ 
24  Wis.  89 ;  Cooley,  Const.  Lim.  627,  628. 

For  the  respondents  there  was  a  brief  by  Bietbroch  dk 
Ilalseyy  and  oral  argument  by  Z.  W.  Halsey.  They  con- 
tended, inter  alia^  that  under  the  rules  of  statutory  construc- 
tion the  word  "  sanitary  "  as  used  in  this  act  must  be  inter- 
preted and  considered  as  meaning  the  public  healthy  which 
would  be  as  a  natural  consequence  for  the  general  welfare^ 
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and  the  act  would  therefore  be  valid  as  an  exercise  of  the 
police  power  of  the  state.  Donnelly  v,  DecJcer,  58  Wis.  461 ; 
Bryant  v.  Robhins^  70  id.  258 ;  State  ex  rel.  BaltzeU  v.  Stew- 
art^ 74  id.  620;  Muskego  v.  Drainage  Comma rs^  78  id.  40; 
State  ex  rein  Witte  v.  Curiisy  86  id.  140. 

Newman,  J.  It  is  settled  law  in  this  state  that  private 
property  can  be  taken  in  invitum  for  a  public  use  only. 
For  a  private  use  it  cannot  be  taken.  Wis.  Water  Co,  v. 
Winans,  85  Wis.  26, 39.  It  is  also  settled  that  to  dig  ditches 
or  drains  across  the  lands  of  private  owners,  under  an  ap- 
parent legislative  authority,  is  a  taking  of  the  lands.  Mills, 
Em.  Dom.  §  30 ;  S7}iith  v.  Gotcld,  61  Wis.  31 ;  Donnelly  v. 
Decker,  58  Wis.  461.  The  question  presented  for  decision 
is  whether  the  digging  of  the  ditches  and  drains  and  the 
construction  of  the  levees  and  other  works  contemplated  by 
the  statute  under  consideration  is  for  a  public  use. 

The  provision  of  the  statute  is:  "If  it  shall  appear  to  the 
court  that  the  proposed  drain  or  drains,  ditch  or  ditches, 
levee  or  levees,  or  other  works,  is  or  are  necessary  or  will  be 
useful  for  the  drainage  of  the  lands  proposed  to  be  drained 
thereby,  for  agriculiiiral,  sanitai^y  or  mining  purposes^"* 
the  court  shall  appoint  commissioners.  Laws  of  1891,  ch. 
401.  There  is  in  the  entire  statute  no  expression  or  intima- 
tion that  it  was  any  part  of  the  consideration  upon  which 
the  improvement  should  be  authorized  that  it  should  be 
either  necessary  or  desirable  to  promote  any  public  interest, 
convenience,  or  welfare.  No  doubt,  such  an  improvement 
'  may  be  useful  to  some,  or  perhaps  many,  private  owners  of 
land,  by  way  of  increasing  the  usefulness  and  value  of  their 
lands.  But  that  is  merely  a  private  advantage.  It  interests 
the  public  only  indirectly  and  remotely,  in  the  same  way 
and  sense  in  which  the  public  interest  is  advanced  by  the 
thrift  and  prosperity  of  indi\adual  citizens.  Donnelly  v. 
Decker^  58  Wis.  461.     Some  home  or  homes  might  be  made 
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more  cheerful  and  more  healthful.  But  one  man's  property 
cannot  be  taken  to  make  another  man's  home  more  cheerful 
•or  healthful.  It  is  only  when  it  will  make  the  homes  of  the 
public  more  healthful  that  any  man's  property  can  be  taken 
for  "  sanitary  purposes." 

But  it  is  urged  that  the  term  "  sanitary  purposes  "  com- 
prehends and  imports  the  idea  of  the  public  health.  If  so, 
it  might  save  this  statute.  Webster  defines  the  word  "  san- 
itary"  as  "pertainirg  to  or  designed  to  secure  sanity  or 
health."  The  Century  dictionary  defines  it  as  "  pertaining 
to  health  or  hygiene,  or  the  preservation  of  health."  It  will 
be  seen  that  the  word  is  of  purely  abstract  meaning.  It  is 
utterly  devoid  of  any  suggestion  of  numbers  or  of  public  or 
private  relation.  It  imports  neither.  For  such  purpose  it  is 
strictly  neutral  and  impartial.  Without  some  qualifying 
word  it  is  inoperative  to  designate  the  purpose  as  a  public 
•one  or  as  in  the  interest  of  the  public  health. 

It  is,  no  doubt,  for  the  legislature  to  specify  the  use  and 
purpose  for  which  it  authorizes  private  property  to  be  ap- 
propriated. It  should  be  expressed  clearly;  for  it  cannot 
be  enlarged  by  a  doubtful  construction,  nor  be  presumed  to 
be  larger  than  the  purpose  which  is  expressed.  Dill.  Mun. 
Corp.  (4th  ed.),  §  603.  This  is  not  a  question  of  the  construc- 
tion of  ambiguous  words  or  terms.  But  it  is  an  entire  fail- 
ure to  express  in  any  form  that  the  taking  of  property  for 
which  it  provides  is  to  be  for  a  public  use.  So  it  must  be 
held  that  it  does  not  provide  for  a  taking  for  a  public  use.  * 
It  could  not  lawfully  provide  for  a  taking  for  any  other 
than  a  public  use.  It  cannot  support  proceedings  for  the 
<5ondemnation  of  lands  as  for  a  public  use.  It  is  entirely  in- 
valid.   The  proceedings  should  have  been  dismissed. 

JSy  the  Court, —  The  order  of  the  circuit  court  is  reversed, 

-and  the  cause  remanded  with  directions  to  dismiss  the  pro- 

<5eedings. 

Vou90— 20 
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90  806 1        Gbavbb,  Appellant,  vs.  Mitohell,  Executor,  and  others,  Re- 
i03_j^'  spondents. 

""         8061 

6801  April  f4 — May  IS,  1895. 

WiUs:  Construction:  Cumidative  or  tvbstitutiondl  bequest  f 

A  husband  executed  to  a  trustee  for  his  wife  a  bond,  secured  by- 
mortgage,  for  $6,000,  reciting  that  he  desired  to  provide  for  her 
''  a  suitable  allowance  out  of  his  estate,"  and  providing  that  said 
sum  should  become  due  and  payable  to  her,  or  to  the  heirs  of  her 
body  by  a  former  husband,  upon  the  death  of  the  obligor,  or,  in 
case  of  her  death  before  liis,  then  said  sum  should  become  due  and 
payable  to  the  heirs  of  her  body,  and  when  paid  the  same  should 
be  in  full  of  all  claims  of  dower  or  otherwise  which  she  might 
have  in  his  property;  also  that  he  or  his  representatives  should 
have  two  years  after  his  death  or  the  death  of  his  wife  to  make 
the  payment,  by  x)aying  interest  at  seven  per  cent,  from  the  date 
of  said  death.  Some  years  later  he  made  a  wiU  by  which  he  be- 
queathed to  his  wife,  "  in  lieu  of  all  other  allowances,"  the  sum  o£ 
$6,000  for  her  own  use,  and  the  use  of  aU  his  household  furniture 
during  her  lifetime.  After  his  death,  by  not  electing  to  take 
under  the  statute,  the  widow  elected  to  take  the  provision  made 
for  her  in  the  will.  Held,  that,^as  the  sum  bequeathed  and  the 
sum  secured  by  the  bond  and  mortgage  were  of  equal  amount,  and 
were  given  with  the  same  motive,  and  vested  in  the  widow  at  the 
same  time,  the  provision  in  the  will  was  intended  as  a  satisfaction 
of  and  a  substitute  for  the  provision  made  in  the  bond  and  mort- 
gage. 

Appeal  from  a  judgment  of  the  circuit  conrt  for  Wauke- 
•  sha  county :  A.  Scott  Sloan,  Circuit  Judge.  Affirmed. 
On  November  25, 1868,  the  plaintiff,  Rachel  Graves j  and 
the  deceased,  William  Graves,  were  husband  and  wife.  Oi> 
that  day  the  said  William  Graves,  under  his  hand  and  seal,, 
executed  and  delivered  to  one  Lyman  F.  Stowe,  as  trustee 
for  his  wife,  the  said  RacKeLy  a  bond  in  the  penal  sum  of 
$6,000,  to  be  paid  to  the  said  trustee  for  the  said  Rachel^ 
and  to  the  heirs  of  her  body,  for  which  he  thereby  bound 
himself,  his  heirs,  administrators,  and  assigns.    The  condi- 
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tions  of  said  bond  were  to  the  effect  that  whereas  the  said 
William  Graves  is  desirous  to  provide  for  said  Rachd  a 
suitable  allowance  out  of  his  estate,  and  is  desirous  to  give 
her  and  to  the  heirs  of  her  body,  absolutely,  the  sum  of 
$6,000,  to  become  due  and  payable  to  her  or  to  the  heirs  of 
her  body  by  her  former  husband  upon  the  death  of  the  said 
William ;  or  in  case  of  the  death  of  the  said  Rachel  before 
the  death  of  said  William,  then  the  sum  of  $6,000  to  become 
due  and  payable  to  the  heirs  of  the  body  of  the  said  Rachel^ 
or  the  same  may  be  sooner  paid  at  the  option  of  the  said 
William;  and  when  paid  the  same  to  be  in  full  of  all  claims 
of  dower  or  otherwise  which  the  said  Rachel^  as  the  wife  of 
the  said  William,  may  or  shall  have  in  the  property  of  the 
said  William;  and  upon  such'  payment  in  the  lifetime  of 
the  said  Rachel  she  is  to  execute  and  deliver  to  the  said 
William  a  release  in  full  of  all  the  dower  right  or  other 
claims,  under  her  hand  and  seal ;  that  in  case  of  the  death  of 
the  said  William  or  of  the  said  Rachd  before  the  payment 
of  $6,000  the  said  William  or  his  heirs,  executors,  adminis- 
trators, or  assigns  shall  have  two  years  to  pay  the  same,  by 
paying  interest  at  seven  per  cent,  from  the  date  of  the  death 
of  either  the  said  William  or  Rachel;  that  upon  the  full  per- 
formance of  said  conditions,  then  said  bond  to  be  void.  To 
secure  the  performance  of  the  conditions  of  said  bond  the 
said  William  and  Rachd  CrraA)e%^  under  their  hands  and  seals, 
November  25,  1868,  executed  a  mortgage  upon  the  lands 
therein  described,  which  mortgage  was  duly  recorded. 

On  the  same  day  of  executing  said  bond  and  mortgage 
they  were  delivered  to  the  said  Stowe,  and  said  Stowe 
thereupon  gave  a  bond  to  the  said  William  Graves,  wherein 
he  bound  himself,  his  heirs  and  assigns  forever,  in  the  sum 
of  $1,000,  and  recited  therein  the  bond  from  said  William 
Graves  to  the  said  Stowe,  and  then  contained,  in  effect,  these 
conditions,  to  wit:  Now,  therefore,  the  condition  of  this  ob- 
ligation is  such  that  if  the  said  Rachd  shall  accept  the  pay- 
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raent  of  said  mortgage  executed  as  aforesaid  in  full  of  all 
other  demands  of  dower  or  otherwise  against  said  William 
on  his  property,  and  shall  execute  a  release  of  her  dower  in- 
terest in  the  property  of  said  William  on  the  payment  of 
said  mortgage  and  bond  according  to  the  conditions  therein 
named,  and  shall  make  the  said  WiUiam  no  costs  nor  ex- 
l)enses  by  any  lawsuit  against  him  for  dower  or  alimony, 
nor  shall  make  any  claim  or  costs  against  him  whatever  over 
and  above  the  payment  of  said  mortgage  by  said  William 
to  the  said  trustee  as  conditioned  therein,  arising  out  of  the 
relation  of  husband  and  wife  between  said  parties,  then  this 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

On  April  30,  1877,  the  said  William  Graves  duly  made 
and  executed  his  last  will  and  testament,  under  his  hand  and 
seal,  containing,  among  other  things,  the  following  provis- 
ion, to  wit :  "  First.  After  the  payment  of  my  just  debts 
and  funeral  expenses,  I  give,  devise,  and  bequeath  (in  lieu  of 
all  other  allowances)  to  my  wife  Rachel^  the  sum  of  $6,000 
for  her  own  use,  and  the  use  of  all  my  household  furniture, 
beds  and  bedding  during  her  lifetime,  afterward  to  be  di- 
vided between  Anna  Lee  and  Henrietta  Kane  equally,  share 
and  share  alike."  On  November  28,  1893,  the  said  William 
Graves  died,  leaving  said  paper  writing  as  his  last  will  and 
testament;  and  on  February  7, 1894,  upon  proper  proceed- 
ings had,  said  will  was  admitted  to  probate  by  the  county 
court  of  Waukesha  county.  Upon  proper  proceedings  had, 
the  said  county  court,  July  31, 1894,  entered  a  decree  to  the 
effect  that  the  bequest  in  said  will,  in  lieu  of  all  other  allow- 
ances, of  $6,000  to  the  said  Rachel^  for  her  use,  is,  if  accepted 
by  her,  an  absolute  gift  ^vithin  the  true  intent  and  meaning 
of  said  wUl,  not  limited  by  the  terms  of  the  gift  following 
as  to  furniture,  and  is  not  a  gift  of  the  use  or  income  merely ; 
and  the  said  sum  is,  if  accepted  by  her,  payable  to  her  abso- 
lutely, and  to  her  legal  representatives  in  the  event  of  her 
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death  antecedent  to  its  payment;  that  said  bequest,  being  by 
the  terms  of  said  will  "  in  lieu  of  all  other  allowances,"  is, 
according  to  the  true  intent  and  meaning  of  said  will,  not 
only  in  lieu  of  dower  and  other  statutory  rights  which  by 
law  she,  said  Rachel^  might,  as  widow,  have  had  in  the  estate 
of  said  deceased  except  for  some  provision  to  the  contrary, 
but  is  also  in  lieu  of  the  like  sum  secured  to  be  paid  to  her 
by  the  aforesaid  bond  and  mortgage,  and  supersedes  the 
same,  and  is  not  an  additional  provision  thereto;  and  that 
the  payment  to  said  Rachel  by  the  executor  of  said  will  of 
the  said  $6,000  by. said  will  bequeathed  to  her  will  be  a 
full  discharge  of  all  claims  she  may  have  upon  said  estate, 
inclusive  of  her  claims  by  virtue  of  said  bond  and  mortgage, 
as  weU  as  of  her  claims  under  the  statutes  in  case  of  an  elec- 
tion by  the  widow  to  reject  the  provisions  of  the  will. 

Upon  an  appeal  to  the  circuit  court  by  the  said  Rachel, 
the  construction  so  placed  upon  said  will  by  the  county  court 
was  in  all  things  ratified  and  confirmed,  and  said  judgment 
so  entered  by  said  county  court  upon  the  construction  of 
said  will  was  affirmed.  From  the  judgment  of  the  circuit 
court  the  said  Rachel  appeals. 

Maw^e  McKenna^  for  the  appellant,  contended,  inte/* 
aliaj  that  the  gift  in  the  will  is  cumulative.  13  Am.  &  Eng. 
Ency.  of  Law,  54r-60,  and  authorities  cited  in  the  notes ;  2 
Eedf.  Wills  (2d  ed.),  178;  Williams,  Executors  (6th  Am.  ed.), 
1399,  1400.  The  will  provides  that  the  debts  of  the  testator 
be  fully  paid.  The  word  "  allowances  "  could  not  have  been 
meant  by  the  testator  to  embrace  the  debt  evidenced  by  the 
bond  and  mortgage  given  by  himself.  This  word  must  be 
construed  in  its  plain,  ordinary,  and  legal  signification,  and 
particularly  in  the  light  of  our  statute  on  the  subject.  S.  & 
B.  Ann.  Stats,  sec.  3935;  Ford  v.  Ford,  80  Wis.  565,  568; 
MarahalVs  Fk^r%  v.  Hadley,  50  N.  J.  Eq.  547 ;  Baker  v.  Baker ^ 
51  Wis.  538,  548;  Anderson,  Law  Diet.;  Taylor  v.  Staples, 
8  E.  L  179 ;  Bacon  v.  Bacon,  43  Wis.  203.    Even  if  the  bond 
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and  m9rtgage  should  be  regarded  as  in  the  nature  of  a  testa- 
mentary disposition,  it  cannot  be  held  that  the  will  is  a  rev- 
ocation thereof,  there  being  no  express  clause  of  revocation 
contained  in  the  will.  The  two  absolute  gifts  (the  one  evi- 
denced by  a  bond  and  mortgage,  the  other  by  the  will)  are 
in  separate  and  distinct  instruments.  Neither  one  makes 
any  reference  whatever  to  the  other.  Neither  is  in  any  wise 
incorporated  in  the  other,  and  both  can,  in  no  sense,  be  con- 
sidered as  a  single  instrument.  The  amounts  (the  values)  of 
each  are  not  the  same.  One  is  without  interest.  No  time 
has  been  fixed  for  the  settlement  of  this  estate.  The  legacy, 
therefore,  is  not  yet  payable.  Brooks  v.  Lynde^  7  Allen,  64. 
As  a  general  rale,  interest  is  aUowed  on  legacies  only  from 
the  time  they  become  payable.  Miller  v.  Congdon^  14  Gray, 
114;  Gary,  Prob.  Law,  §  426  and  notes.  The  other  is 
with  interest  at  the  rate  of  seven  per  cent,  per  annum,  run- 
ning from  November  28,  1893,  the  date  of  the  death  of 
William  Graves.  At  most,  interest  on  the  legacy  would 
not  be  payable  until  the  end  of  one  year  after  the  death  of 
the  testator.  2  Bl.  Gomm.  512,  514.  And  then  only  at  six 
per  cent.  Ch.  61,  Laws  of  1893.  The  two  gifts  are  payable 
at  different  times.  The  legacy,  at  the  soonest,  was  payable 
at  the  end  of  one  year  from  the  death  of  the  testator,  to 
wit,  November  28,  1894.  2  Williams,  Executors,  Part  3, 
Book  3,  ch.  4,  sec.  4,  and  notes ;  Gary,  Prob.  Law,  §  425. 
Payment  of  the  bond  and  mortgage  could  not  be  compelled 
before  the  end  of  two  years  after  the  testator's  death,  to  wit, 
November  28, 1895.  The  legacy  is  a  charge  upon  the  entire 
estate  of  the  testator.  The  bond  and  mortgage  is  a  charge 
only  upon  specific  real  estate.  The  legacy  is  of  less  value 
than  the  bond  and  mortgage  debt.  The  legacy  would  ab- 
solutely lapse  in  the  event  that  Rachel  Graves  predeceased 
the  testator.  No  contingency  could  possibly  arise  which 
would  cause  a  lapse  of  the  bond  and  mortgage  indebtedness. 
The  two  gifts  are  given  in  different  ways.     The  legacy  is 
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given  directly  to  the  widow.  The  other  is  given  to  a  trustee 
for  her.  This  favors  the  cumulative  construction.  Hodges 
^.  Peacock^  3  Yes.  735 ;  Lee  v.  Pain,  4  Hare,  201.  The  bond 
and  mortgage  is  vested ;  the  legacy  is  contingent.  If  the 
bond  and  mortgage  be  regarded  as  a  debt,  the  "widow  is  en- 
titled to  its  payment  in  full,  and  also  to  the  payment  of  the 
legacy.  The  same  is  true  if  the  bond  and  mortgage  be  re- 
garded as  a  fully  executed  gift,  because,  in  such  case,  the 
testator  could  not  revoke  or  reclaim  it.  He  has  not  at- 
tempted to  do  so,  there  beiug  no  clause  of  revocation  in  the 
will.  He  could  neither  pay  this  debt  nor  reclaim  or  revoke 
this  gift  by  a  mere  legacy  in  his  will  of  a  less  value.  If  the 
bond  and  mortgage  be  regarded  as  in  the  nature  of  a  testa- 
mentary disposition,  pro  tantOj  of  testator's  property,  then 
the  widow  is  entitled  to  both,  because  she  comes  squarely 
within  the  rule  of  law  that,  because  the  two  are  given  her 
in  two  separate  and  distinct  testamentary  instruments,  the 
testator  is  presumed  to  have  intended  that  she  should  have 
both,  and  she  is  not  shown  to  be  brought  within  any  excep- 
tion to  this  rule.  The  following  cases  ought  to  be  decisive 
of  the  case  in  the  widow's  favor.  Hitchcock  v.  Probate 
Jvdge,  99  Mich.  128;  Hurst  v.  Beach,  5  Maddock,  351,  363; 
WUson  V.  (yZeary,  L.  E.  12  Eq.  Gas.  525,  526;  Forsi^ht  v. 
Grant,  1  Ves.  298;  Watterson's  Appeal,  95  Pa.  St.  312,  317, 
318;  RusseU  v.  Minion,  42  N.  J.  Eq.  123;  UHey  v.  Titcoml, 
63  N.  H.  129 ;  Rice  v.  Boston  P.  c&  S.  A.  Soc.  56  id.  191 ; 
In  re  ZeUe,  74  Cal.  125, 131;  Roach  v.  Callen,  6  Hare,  531; 
^resswelZ  v,  Cresswell,  L.  K.  6  Eq.  69;  Russell  v.  DicTcso7i,  4 
H.  L.  Cas.  293  -,  &  C.  4c  Eq.  316. 

For  the  executor  there  was  a  brief  by  Ryan  dk  Merton, 
and  oral  argument  by  E.  Merton. 

For  the  residuary  legatees  there  was  a  brief  by  Ghafin  <& 
Parkinson,  and  oral  argument  by  E,  W.  Chajm, 

Cassobat,  J.  The  bond  from  William  Graves  to  L}Tnan 
dF.  Stowe,  as  trustee,  and  the  mortgage  from  William  Graves 
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and  his  wife,  Rachel^  to  Stowe  to  secure  that  bond,  and  the 
bond  from  Stowe  back  to  William  Graves,  mentioned  in  the 
foregoing  statement,  must  be  taken  and  considered  together 
as  one  instrument,  and,  when  so  considered,  they  were- mani- 
festly made  with  the  intention  of  securing  to  JRacJid  in  case 
she  survived  her  husband,  and  to  her  children  by  a  former 
husband  in  case  William  survived  her,  the  sum  of  $6,000,  to 
become  due  and  payable  upon  the  death  of  William  or  Bachel 
(whichever  should  first  die),  or  within  two  years  from  the 
date  of  such  first  death,  with  interest  from  that  date  at  seven 
per  cent.,  and  that  such  payment  should  be  in  full  of  any  and 
all  claim  of  the  said  Bachd,  as  the  wife  or  widow  of  the  said 
William,  of  dower  or  otherwise ;  and  such  payment  was  only 
to  be  made  by  such  trustee  upon  condition  that  she  accepted 
the  same  in  full  of  all  other  demands  of  dower  or  otherwise 
against  said  estate,  and  executed  a  release  of  her  interest 
therein  accordingly.  It  may  be,  as  contended,  that  a  wife 
cannot,  during  coverture,  by  mere  deed  of  release  signed  by 
herself  alone,  bar  herself  of  her  statutory  rights  in  the  prop- 
erty of  her  deceased  husband.  WiUber  v.  Wilher^  52  Wis.  298 ; 
Munger  v,  Perkinay  62  Wis.  604;  Leach  v.  Zeachy  65  Wis. 
291 ;  Ze  Sauhiier  v.  KruegeTy  85  Wis.  214;  In  re  Ravschy  35- 
Minir.  291 ;  Holmes  v,  HolmeSy  54  Minn.  352.  Nevertheless,, 
the  intention  that  those  instruments  should  have  such  an 
effect  is  very  manifest  from  their  contents,  and  it  is  at  least 
very  doubtful  whether  she  could  have  enforced  payment 
under  those  instruments  without  at  the  same  time  complying 
with  the  conditions  thereby  imposed  upon  her.  However 
that  may  be,  since  it  appears  that  William  Graves  died  No- 
vember 28, 1893,  leaving  a  last  will  and  testament,  in  and  by 
which  he  made  provision  for  his  widow,  Rachely  as  mentioned 
in  the  foregoing  statement,  it  is  manifest  that  she  was  thereby 
put  to  her  election  whether  she  would  take  the  provisions  so 
made  for  her  in  the  will  or  claim  under  the  statutes  (sec.  2171, 
R.  S.).  Being  entitled  to  such  election,  she  must  be  deemed 
to  have  elected  to  take  such  provision  so  made  for  her  in  the 
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will,  since  it  does  not  appear  that  within  one  year  after  tha 
death  of  her  husband  she  filed  in  the  probate  court  notice  in 
writing  that  she  elected  to  take  under  the  statutes  instead 
of  the  provisions  made  for  her  in  the  will.  Sec.  2172,  R.  S. ; 
Hardy  'o.  Scales^  54  Wis.  452;  Van  Steenwyck  v,  Washhuruy 
59  Wis.  496. 

The  question  recurs  whether  the  bequest  made  for  the 
widow  in  the  will  is  cumulative  or  substitutional.  Bv  the 
first  clause  of  the  will  Mr.  Graves  provides  that :  "  After 
the  payment  of  my  just  debts  and  funeral  expenses,  I  give,. 
devise,  and  bequeath  (in  lieu  of  all  other  allowances)  to  my 
wife  Mach/d,  the  sum  of  six  thousand  dollars  for  her  own 
use,  and  the  use  of  all  my  household  furniture,  beds  and  bed- 
ding during  her  lifetime,  afterward  to  be  divided  between 
Anna  Lee  and  Henrietta  Kane  equally,  share  and  share 
alike."  The  portion  of  this  bequest  thus  giving  to  the  widow 
the  use  for  her  life  of  the  "  household  furniture,  beds  and 
bedding  "  is  additional  to  anything  secured  or  attempted  ta 
be  secured  to  her  by  the  two  bonds  and  mortgage  men- 
tioned.  No  objection  is  made  to  the  construction  placed 
upon  this  portion  of  that  clause  by  the  trial  court.  But  it 
is  contended  that  the  portion  of  the  clause  which  bequeathed 
to  Rachel  $6,000  for  her  own  use  "  in  lieu  of  all  other  allow- 
ances "  was,  nevertheless,  also  in  addition  to  the  $6,000  se- 
cured or  attempted  to  be  secured  to  her  by  the  two  bonds 
and  mortgage.  It  will  be  observed  that  the  amount  thus, 
secured  in  each  instance  is  precisely  the  same.  As  secured 
by  the  bonds  and  mortgage,  it  became  due  and  payable  im- 
mediately upon  the  death  of  William,  with  the  privilege  of 
those  representing  his  estate  to  postpone  such  payment  for 
a  period  not  exceeding  two  years,  by  paying  interest  thereon 
at  seven  per  cent,  from  the  time  of  his  death.  Such  pro- 
vision for  paying  interest  pending  such  postponement  em- 
phasizes the  fact  that  by  the  terms  of  the  bonds  and  mortgage 
the  $6,000  is  treated  as  the  property  of  Rachel  from  the 
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time  of  the  death  of  her  husband.  The  will  is  silent  as  to 
the  time  when  the  $6,000  should  become  due  and  payable. 
True,  the  will  did  not  become  effectual  until  it  was  proved, 
February  7, 1894  (sec.  2294,  E.  S.),  but  the  moment  it  was 
proved  it  took  effect,  by  way  of  relation,  as  of  the  death  of 
the  testator,  which  was  November  28,  1893.  Bridge  v. 
Ward,  35  Wis.  687;  Scott  v.  West,  63  Wis.  552.  In  other 
words,  the  bequest  of  $6,000  in  the  wiU  must  be  deemed  to 
have  become  vested  in  Rachd,  in  point  of  legal  right,  inmie- 
<Uately  upon  the  death  of  the  testator.  Scott  v.West^  63 
Wis.  566,  571.  Thus  it  appears  that  the  $6,000  bequeathed 
by  the  will  and  the  $6,000  secured  or  attempted  to  be  se- 
<5ured  by  the  bonds  and  mortgage  were  substantially  the 
■same  in  amount  and  became  vested  in  the  widow  at  the 
same  moment  of  time;  and,  in  addition,  the  will  gave  her 
the  use  of  the  furniture,  beds,  and  bedding,  during  her  life, 
as  mentioned. 

All  agree  that  the  will  must  be  construed  in  accordance 
with  the  intentions  of  the  testator  as  expressed  in  or  implied 
from  the  language  therein  employed.  Undoubtedly,  the 
general  rule  is  as  contended  by  counsel  for  the  widow,  that: 

If  a  legacy  of  the  same  amount  to  the  same  person  be  re- 
peated in  two  separate  testamentary  instruments,  as  a  will 
and  codicil,  prima  facie  the  legatee  is  entitled  to  both  leg- 
acies .  .  .  But  if  the  repetition  occurs  in  one  and  the 
same  testaTnentary  mstvxyni&ni^  prima  facie  the  legatee  is  en- 
titled to  one  legacy  only."  Hawkins,  Wills  (Am.  Notes), 
■303,  and  cases  there  cited.  The  same  learned  author,  in  the 
same  connection,  says:  "But  it  may  often  be  the  case  that 
of  two  legacies  given  by  different  instruments  the  latter, 
whether  equal  to  the  former  or  of  greater  amount,  is  a  repe- 
tition of  or  substitution  for  the  former."  Id.  304.  In  sup- 
port of  this  proposition  he  cites  several  English  cases,  as 
^'  where  the  amounts  are  equal,  but  some  circumstances  are 
altered ; "  and  "  again,  where  a  series  of  legacies  given  by 
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one  testamentary  instrument  is  repeated  in  another  with 
slight  variation  or  additions,  the  similarity  of  the  two  sets 
of  gifts  may  show  that  the  second  instrument,  as  a  whole,  is 
intended  as  a  substitution  for,  and  not  an  addition  to,  the 
first."  Ihid.  In  addition  to  the  cases  there  cited  in  support 
of  the  proposition  stated,  see  Fowler  v.  Fowler^  3  P.  Wms. 
353;  Barclay  v.  Wainvrright^  3  Ves.  462;  Hinchcliffe  v. 
HincTtcliffe^  3  Ves,  516;  Osborne  'o.  Duke  of  Leeds^  5  Ves, 
369;  Benyon  v.  Benyoii^  17  Ves.  34;  Kidd  v.  Iforth,  14  Sim. 
463;  Whytev.  WhyUj  L.  K.  17  Eq.  50;  Atkinaon  v.  ZitUe- 
woody  L.  R.  18  Eq.  595 ;  Bice  v.  Boston  P.  cfe  S.  A.  Soc.  56 
K.  H.  191 ;  13  Am.  &  Eng.  Ency .  of  Law,  54-58.  In  some 
of  these  cases  the  court  seized  upon  very  slight  circum- 
stances for  the  purpose  of  holding  that  the  bequest  last  made 
was  substitutional. 

We  do  not  think  there  is  anything  in  Wilson  v.  (yZearyj 
L.  E.  12  Eq.  525,  S.  C.  affirmed,  7  Ch.  App.  448,  relied  upon 
by  counsel,  which  militates  against  the  views  herein  ex- 
pressed. That  case  was  peculiar  in  it&(  facts,  and  appears 
to  have  been  rightly  decided.  In  the  case  at  bar  the  lan- 
guage of  the  will  and  the  circumstances  presented  pretty 
clearly  indicate  that  the  bequests  to  the  widow  in  the  will 
were  by  way  of  satisfaction  of  the  provisions  made  for  her 
in  the  bonds  and  mortgage.  The  amount  and  the  motive 
in  each  case  were  substantially  the  same.  A  manifest  pur- 
pose in  the  bonds  and  mortgage  was  to  thereby  forever  bar 
Bachdy  upon  his  death,  from  any  right  to  any  other  portion 
of  his  estate  by  virtue  of  the  statutes.  Mr.  Graves  may 
have  realized  that  there  was  some  doubt  whether  they  would 
have  such  an  effect.  The  bequests  to  her  in  the  will  were, 
under  the  adjudications  of  this  court  cited,  presumptively 
in  lieu  of  any  right  or  claim  under  the  statutes.  Such  be- 
quests are  therein  expressed  to  be  "in  lieu  of  all  other  allow- 
ances." Counsel  contend  that  this  refers  to  such  allowances 
as  might  otherwise  have  been  made  to  her  by  the  court 
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under  the  statutes.  But  the  bond  from  Mr.  Graves  to  Stowe 
speaks  of  the  $6,000  as  ^^  a  suitable  allowance  out  of  his  es- 
tate." The  word  "  allowance "  is  manifestly  used  in  the 
same  sense  in  the  will.  | 

We  must  hold  that  the  bequests  made  to  Rachd  in  the- 
will  were  intended  to  be  and  are  in  satisfaction  of  the  pro- 
vision made  for  her  in  the  bonds  and  mortgage.  Had  she 
elected  to  take  under  the  statutes,  a  different  question  might 
have  been  presented. 

The  costs  and  disbursements  of  aU  parties  in  this  court 
are  payable  out  of  the  estate.  The  county  court  will  make 
such  allowance  to  the  respective  parties  out  of  the  estate 
for  counsel  fees  in  this  court  as,  in  the  exercise  of  a  sound 
discretion,  may  be  just. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Gleason,  Respondent,  vs.  Buerouohs,  imp.,  Appellant. 

April  S4.  —  May  16, 1896, 

Deeds:  Ccmstruction:  Right  of  way:  Enlarging  speeifle  description. 

1.  A  conyeyance  of  a  right  of  way  "  on  foot  and  with  teams  "  over  cer- 
tain land  of  the  grantor  gave  a  right  to  the  unobstructed  use  of  a 
strip  of  reasonable  width  for  the  i>assage  of  teams;  and,  the  con- 
veyance having  been  at  once  recorded,  such  right  could  not  be  im- 
X)aired  by  any  subsequent  conveyance  of  the  fee. 

2l  a  reservation  by  the  grantor  of  a  right  of  way  across  the  northerly 
end  of  a  tract  conveyed  by  metes  and  bounds,  for  the  purpose  of 
repairing  a  mill  race,  and  a  condition  in  the  deed  that  the  grantee 
should  build  an  embankment  on  and  across  the  northerly  end  of 
the  premises,  along  the  southeasterly  side  of  the  mill  race,  ten  feet 
in  width,  and  keep  it  in  repair,  did  not  extend  the  terms  of  the 
grant  so  as  to  make  it  include  a  strip  lying  between  the  mill  race 
and  the  land  specifically  conveyed. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county:  Geo.  Clementson,  Judge.     Affinned, 

Action  for  abatement  of  a  private  nuisance  and  for  dam- 
ages for  the  maintenance  of  the  same.  The  nuisance  com- 
plained of  consisted  of  a  tight  board  fence  erected  by 
defendant,  which  encroached  upon  a  private  right  of  way 
owned  by  the  plaintiff,  so  as  to  leave  the  way  but  seven  feet 
in  width  at  one  end  and  seriously  impair  its  usefulness  for 
passage  with  teams. 

The  action  was  tried  by  the  court  without  a  jury.  The 
facts  appeared  to  be  as  follows:  In  May,  1887,  the  plaint- 
iff purchased  of  one  Littlejohn,  the  owner  thereof,  a  tract  of 
Mill  Keserve  lands  about  two  acres  in  extent,  and  about 
sixty  feet  distant  from  Bridge  street  in  the  village  of  Wau- 
kesha. November  25,  1887,  Littlejohn  also  conveyed  to  the 
plaintiff  the  right  and  privilege  of  ingress  and  egress  to  and 
from  said  lands,  on  the  northerly  side  thereof,  between  the 
same  and  Bridge  street,  on,  over,  and  upon  the  bank  bound- 
ing said  lands  on  the  north,  on  foot  and  with  teams.  This 
deed  was  recorded  on  the  same  day.  This  right  of  way  ran 
tdong  the  mill-race  bank,  and  it  appeared  that,  in  order  to 
be  reasonably  useful  for  passage  of  teams,  a  width  of  ten 
feet  was  requisite.  The  defendant  had  been  for  years  the 
owner  of  a  tract  of  land  south  of  the  mill-race  bank,  by 
virtue  of  deeds  from  one  Kimball,  who  was  the  common 
source  of  title.  The  tract  so  owned  by  her  was  conveyed 
to  her  by  metes  and  bounds,  which,  if  followed,  did  not  cover 
any  part  of  the  right  of  way  above  described,  but  the  deed 
also  contained  a  reservation  to  the  grantor  of  a  right  of  way 
across  the  northerly  end  of  the  parcel,  for  the  purpose  of 
repairing  the  mill  race;  also  a  condition  that  the  grantee 
should  build  an  embankment  on  and  across  the  northerly 
end  of  the  premises,  along  the  southeasterly  side  of  the  mill 
race,  ten  feet  in  width,  and  keep  it  in  repair,  with  a  pro- 
vision for  reversion  of  the  title  in  case  of  failure. 
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From  these  provisions  and  conditions  it  is  argued  by  the 
defendant  that  the  deed  should  be  construed  as  conveying 
all  the  land  to  the  mill  race,  thus  covering  the  alleged  right 
of  way.  It  is  undisputed  that,  if  the  defendant  did  not  own 
to  the  mill  race,  then  Littlejohn  owned  the  fee  of  the  land 
between  the  defendant's  parcel  and  the  mill  race.  There 
seems  to  have  been  some  controversy  as  to  the  matter,  and^ 
in  order  to  settle  it,  Littlejohn  and  the  defendant,  by ^ their 
agents,  met  on  the  grounds,  and  agreed  orally  on  the  limits 
of  the  defendant's  lot,  and  marked  the  points  at  each  end, 
by  which  the  right  of  way  was  to  be  ten  feet  wide  at  one 
end  and  fourteen  feet  at  the  other,  and  the  defendant  was 
to  receive  all  the  land  up  to  the  right  of  way  so  located,  con- 
sisting of  a  small  strip  adjoining  the  piece  described  by  metes 
and  bounds  in  her  deed,  one  foot  wide  at  one  end  and  six 
feet  at  the  other.  To  carry  out  this  oral  arrangement,  a 
quitclaim  deed  was  executed  by  Littlejohn  to  the  defendant 
in  November,  1892,  in  which  the  land  quitclaimed  is  de- 
scribed by  metes  and  bounds,  and  by  mistake,  apparently,, 
such  description  extends  three  feet  over  the  agreed  line,  and 
cuts  the  right  of  way  down  to  a  width  of  seven  feet  at  the 
Bridge  street  end.  Upon  this  line  the  defendant  built  a 
high  board  fence,  and  it  is  about  twenty  feet  of  this  fence 
which  the  plaintiff  claims  is  a  nuisance. 

The  trial  court  found  the  facts  substantially  as  above  set 
forth,  and  adjudged  the  abatement  and  removal  of  the  fence 
so  far  as  it  encroached  upon  the  ten-foot  right  of  way,  with 
nominal  damages  for  its  maintenance,  and  the  defendant 
appealed. 

For  the  appellant  there  were  briefs  by  Ryan  dh  Mertony 
and  oral  argument  by  E,  Merton. 

D.  8.  TvUary  for  the  respondent. 

WiNSLow,  J.  The  evidence  seems  to  fully  sustain  the 
findings  of  fact  made  by  the  trial  judge.    It  was  clearly 
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shown  that  the  necessary  width  of  a  right  of  way  for  teams 
was  ten  feet.  The  deed,  therefore,  made  by  littlejohn  to 
the  plaintiff  in  November,  1887,  and  at  once  recorded,  con- 
veyed a  right  of  way  over  ten  feet  of  land  adjoining  the 
race;  and  if  Littlejohn  then  owned  that  strip  of  land  the 
plaintiff  acquired  a  right  of  way  which  no  subsequent  deed 
of  the  fee  could  affect.  The  subsequent  deed  made  by  Little- 
john to  the  defendant,  which  in  terms  attempts  to  convey  a 
part  of  this  strip,  cannot  in  the  least  impair  the  plaintiff'^ 
right  to  the  free  and  unobstructed  use  of  his  right  of  way. 

The  claim  that  the  defendant  owns  the  land  to  the  bank 
of  the  mill  race,  by  virtue  of  her  title  derived  from  Kimball,, 
cannot  be  maintained.  The  lands  conveyed  by  this  deed 
are  described  by  distances  and  measurements  from  a  certain 
lot  in  the  recorded  plat  of  the  village  of  Waukesha,  and  not 
by  monuments  or  natural  objects.  These  measurements  and 
distances  do  not  reach  or  touch  upon  the  ten-foot  strip  in 
question.  The  fact  that  a  right  of  way  is  reserved  across 
the  north  end  of  the  piece  deeded,  and  that  there  is  a  pro- 
vision that  she  must  build  and  maintain  an  embankment 
thereon,  does  not  extend  the  terms  of  the  grant.  There 
is  nothing  in  the  deed  which  shows  an  intention  to  convey 
any  greater  amount  of  land  than  is  specifically  included  in 
the  distances  and  measurements.  Nor  does  the  evidence 
show  any  title  acquired  by  the  defendant  by  adverse  posses- 
sion. This  being  the  case,  the  defendant's  fence  was  clearly 
an  encroachment  on  the  plaintiff's  right  of  way. 

By  the  CovH. —  Judgment  afSrmed. 
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1 90  320  Case  and  others,  Appellants,  ys.  James,  Garnishee,  Re- 

spondent. 

April  2$ —May  15, 1896. 

VoLUNTABY  ASSIGNMENT :  (1)  Bcmd  of  assignee:  How  surettea  Tnay  testify 
to  responsibility.  (2)  Preferences  by  unauthorized  act  of  assignee. 
(3)  Secret  fraudulent  motive. 

1.  Under  sec.  1694,  R  S.,  providing  that  the  sureties  upon  an  assignee's 
bond  "  shaU  each  testify  to  his  responsibility  and  by  their  several 
affidavits  satisfy  the  officer  taking  such  bond,"  etc.,  the  sureties 
need  not  testify  oraUy  before  the  officer,  but  may  do  so  through 
their  affidavits. 

^.  An  assignment  is  not  void  because  an  unauthorized  action  of  the 
assignee  under  it  results  in  giving  unlawful  preferences  to  credit- 
or&  Thus,  if  the  assignee  surrenders  to  mortgagees  property 
covered  by  chattel  mortgages  which  are  void  as  to  creditors,  the 
assignment  is  not  invalidated  thereby,  but  the  creditors*  remedy 
would  seem  to  be  by  a  proceeding  under  sec.  1693&,  S.  &  R  Ann. 
Stats.,  to  set  aside  the  mortgages. 

^  An  assignment  according  to  law,  providing  for  a  pro  rata  division 
of  all  the  assignor's  property  among  aU  his  creditors  impartially 
and  with  no  delay  in  administration,  cannot  be  held  void  because 
a  secret  fraudulent  motive  may  have  prompted  the  making  thereof. 

Appeal  from  a  judgment  of  the  county  court  of  Wauke- 
sha county :  M.  S.  Griswold,  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Waukesha  county  in  favor  of  the  garnishee. 

T.  Haynes  &  Son  were  a  copartnership  in  business  at 
Waukesha.  On  the  2d  day  of  December,  1893,  there  were 
two  mortgages  upon  parts  of  their  stock  in  trade.  One 
mortgage  was  to  Wells,  Xellegar  &  Co.,  for  $307.23,  upon 
nine  bicycles,  each  particularly  described.  They  had  sold 
one  of  the  bicycles  and  used  the  money.  On  that  day  they 
gave  a  new  mortgage  upon  another  bicycle  in  place  of  the 
one  which  had  been  sold.  There  was  also  a  mortgage  in 
favor  of  W.  A.  Nickell  for  $1,000  on  certain  buggies,  par- 
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ticularly  described.  These  they  had  been  permitted  to  sell 
from,  from  time  to  time,  and  to  use  some  of  the  proceeds 
to  replace  those  sold  and  for  other  of  their  own  purposes,  and 
they  had  filed  no  verified  statement  of  such  sales  in  the  town 
clerk's  office. 

On  this  2d  day  of  December,  1893,  and  after  the  new 
mortgage  had  been  given  to  Wells,  Nellegar  &  Co.,  Mr. 
Byan,  of  the  law  firm  of  Ryan  &  Merton,  came  to  their 
place  of  business,  and  notified  them  that  his  firm  had  re- 
ceived a  claim  of  $500  against  them,  with  instructions  either 
to  collect  it  or  have  it  secured.  They  failed,  after  trial,  to 
get  either  money  or  security.  So  they  determined  to  make 
an  assignment  for  the  benefit  of  their  creditors.  They  as- 
signed to  Mr,  Arihwr  W,  Ja/mes^  the  garnishee.  Before  exe- 
cuting the  assignment,  they  selected,  from  their  stock  of 
goods,  goods  of  the  value  of  about  $400,  intended  for  their 
exemptions  of  $200  each.  The  assignee  afterwards  deliv- 
ered to  W.  A.  Nickell  all  the  property  covered  by  his  chatr 
tel  mortgage ;  to  a  party  representing  Wells,  Nellegar  &  Co. 
the, property  covered  by  its  mortgage;  and  to  the  assignors 
the  property  which  they  had  selected  for  their  exemptions. 

The  assignee,  before  taking  possession  of  the  property, 
executed  a  bond  to  the  clerk  of  the  circuit  court,  witli  two 
sureties.  The  sureties  made  affidavit  to  their  responsibility, 
in  suflBcient  form,  before  a  notary  public,  but  did  not  appear 
before  the  court  commissioner  to  whom  the  bond  was  de- 
livered. The  court  commissioner  certified  upon  the  bond, 
among  other  things  required  to  appear,  that  "  the  sureties 
upon  said  bond  by  their  several  affidavits  satisfied  me  that 
the  property  of  said  sureties,  being  within  this  state,  is 
worth,"  etc.,  and  approved  the  bond,  and  filed  it  in  the  oflBce 
of  the  clerk  of  the  circuit  court. 

The  plaintiffs  at  once  commenced  their  action  against 

Haynes  &  Son,  and  garnished  the  assignee.    The  action  was 

tried  before  a  jury.    At  the  close  of  the  testimony,  the  court 
Vol.  90—21 
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discharged  the  jury,  and  made  and  filed  a  finding  in  favor 
of  the  garnishee.  From  a  judgment  on  such  finding  the 
plaintiffs  appeal.  . 

For  the  appellants  there  was  a  brief  by  Ryan  &  Mertony 
and  oral  argument  by  E,  Merlon, 

For  the  respondent  there  was  a  brief  by  C.  E,  Amiin  and 
V.  IT,  TiohenoTy  and  oral  argument  by  Mr,  Ticheiwr, 

Newman,  J.  The  plaintiffs  allege  four  grounds  of  error: 
(1)  The  court  erred  in  holding  that  the  assignment  papers 
were  valid  or  sufficient  in  form  and  substanoe  under  the 
law.  (2)  The  court  erred  in  holding  this  assignment  valid^ 
for  by  it  preferences  were  given  to  creditors.  (3)  The  court 
erred  in  taking  the  case  away  from  the  jury  and  deciding 
the  question  of  fraudulent  intent  itself.  (4)  The  court  erred 
in  refusing  to  set  aside  its  judgment  and  grant  a  new  trial 
heroin. 

1.  The  first  ground  of  error  relates  to  the  manner  and 
form  in  which  the  justification  of  the  sureties  upon  the  as- 
signee's bond  was  taken.  It  is  claimed  by  the  plaintiffs 
that  it  is  required  that  the  sureties  testify  orally  to  their  re- 
sponsibility before  the  court  commissioner  who  is  to  approve 
the  bond.  The  statute  requires  a  bond  "  with  two  or  more 
sufficient  sureties,  freeholders  of  this  state,  who  shall  each 
testify  to  his  responsibility,  and  by  their  several  affidavits 
satisfy  the  officer  taking  such  bond."  K.  S.  sec.  1694.  Each 
surety  is  required  to  '*  testify"  to  his  responsibility.  What 
does  the  word  "  testify  "  mean  ?  As  defined  by  Webster's 
dictionary,  it  is  "to  make  a  solemn  declaration,  verbal  or 
written,  to  establish  some  fact."  Witnesses  testify  orally 
or  by  written  affidavits  or  depositions.  The  word  "  testify" 
signifies  the  giving  of  testimony,  whether  orally  or  in  writ- 
ing. These  sureties,  then,  did  literally  testify  before  the 
court  Gonmiissioner  through  their  affidavits;  and,  if  their 
affidavits  satisfied  the  officer  of  their  responsibility,  the  en- 
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tire  statute,  to  its  utmost  provision  in  this  regard,  was  liter- 
ally satisfied.  The  express  provision  that  they  were  to 
satisfy  the  officer  "by  their  several  affidavits"  would  seem 
to  indicate  quite  clearly  that  they  were  to  testify  to  the 
officer  through  their  affidavits.  It  is  not  a  question  of  strict 
or  liberal  construction,  but  of  what  the  words  mean,  "  ac- 
cording to  the  common  and  approved  usage  of  the  language." 
2.  It  is  urged  that  the  assignment  is  void,  because  "  by  it 
preferences  were  given  to  creditors."  This  is  not  intended 
to  say  that  the  assignment  itself  gave  preference  to  any 
creditor.  It  was  entirely  innocent  of  any  provision  having 
that  effect  or  purpose.  But  what  is  meant  is  that  by  the 
action  of  the  assignee  in  surrendering  to  NickeU  and  to 
Wells,  Xellegar  &  Co.  the  property  included  in  their  mort- 
gages, unlawful  preferences  were  in  effect  given.  But  it 
would  seem  that,  if  true,  that  could  not  well  relate  back  to 
the  assiofnment  so  as  to  render  it  void.  It  is  rather  an  un- 
authorized  action  of  the  assignee  under  the  assignment  than 
a  defect  in  the  assignment  itself.  If  these  mortgages  were 
in  fact  invalid  as  against  other  creditors  of  the  mortgagors, 
the  assignment  did  not  authorize  the  assignee  to  surrender 
them.  That  act  was  wholly  apart  from  the  assignment  and 
its  provisions  and  purpose.  The  assignee  represents  cred- 
itors as  well  as  the  assignors.  The  rights  of  the  parties  are 
to  be  worked  out  through  him.  His  action  is  always  sub- 
ject to  the  supervision  and  direction  of  the  circuit  court,  to 
which  either  party  may  apply  for  direction  in  any  doubtful 
or  disputed  matter.  R.  S.  sec.  1693.  Instead  of  seeking  the 
direction  of  the  court,  it  is  said  that  the  assignee  followed 
the  advice  of  the  attorneys  of  the  mortgagee.  Perhaps  he 
was  wrong  in  what  he  did,  but  that  does  not  impeach  the 
assignment  itself.  The  remedy  of  the  creditor  would  seem 
to  be  under  S.  &  B.  Ann.  Stats,  sec.  1693J.  Batten  v.  Smith, 
62  Wis.  92 ;  Lawson  v.  Stacy,  82  Wis.  303.  These  mortgages 
were  executed  before  the  assignment.  If  they  were  void, 
it  was  because  they  were  made  with  intent  to  hinder  and 
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delay  creditors.  Blahedee  v.  Roasinan^  43  Wis.  116;  Ander- 
son  V.  PcUterson,  64  Wis.  557;  Merchants*  dk  M,  Sdv.  Bank 
V.  Lovejoy^  84  Wis.  601, 611,  612,  The  act  of  the  mortgagees 
in  taking  possession  under  such  invalid  mortgages  gives 
them  no  valid  title.  BlaJcesUe  v,  Eossman^  supra.  It  would 
seem  that  the  remedy  given  by  the  statute  referred  to  is 
appropriate  and  ample.       . 

It  is  claimed,  indeed,  that  this  very  appropriation  of  the 
mortgaged  goods  was  the  secret  motive  and  purpose  of  the 
assignment.  This  is  not  very  clearly  shown,  nor  is  it  a  very 
cogent  inference  from  the  testimony.  Nor  is  it  shown  that 
the  assignee  was  a  party  to  such  collusion,  if  such  existed. 
But  it  is  not  obvious  how  an  assignment  which  provides 
for  ?i,pro  rata  division  of  all  the  debtor's  goods  among  all 
his  creditors  impartially,  and  providing  for  no  delay  in  ad- 
ministration, can  be  held  void  on  account  of  whatever 
motive  may  have  prompted  the  making.  The  words  of 
the  instrument  govern.  It  is  that  disposition  of  the  debt- 
or's property  which  the  law  prefers  and  favors.  The  as- 
signee is  bound  by  the  instrument  as  written.  It  ma^^ 
hinder  some  pressing  creditor  from  acquiring  a  preference 
through  the  process  of  the  courts.  But  that,  under  such 
circumstances,  cannot  be  deemed  a  fraudulent  hindering  of 
such  creditor;  for  it  makes  effectual  the  purpose  of  the  law, 
by  providing  a  fair  distribution  of  all  the  debtor's  property 
among  all  his  creditors.  Since  preferences  have  been  for- 
bidden and  the  assignee  has  become  a  trustee  for  the  credit- 
ors, the  courts  look  upon  voluntary  assignments  with  less  of 
suspicion  and  more  of  favor  than  formerly,  when  preferences 
were  allowed  and  the  assignee  represented  only  the  assignor. 
Batten  v.  Smithy  62  Wis.  92. 

3.  It  was  not  error  to  take  the  case  from  the  jury.  There 
was  no  material  question  of  fact  in  dispute  upon  the  testimony. 

4.  There  was  no  error  in  refusing  a  new  trial. 

By  the  Court. —  The  judgment  of  the  county  court  of 
Waukesha  county  is  affirmed. 
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H^OKEm  Respondent,  vs.  Hackee,  Appellant.  gj 

Apra  tS  ^  May  26, 1896.  ^  ?9o| 

Divorce  from  bed  and  hoard, 

• 

Kyidenoe  that  a  husband  had  neglected  properly  to  care  for  and  sup- 
port his  wife,  though  able  to  do  so;  that  he  had  bestowed  oppro- 
brious epithets  upon  her  and  subjected  her  to  personal  indignities; 
that  angry  altercations  had  occurred  between  them;  and  that  his 
sons  had  ill-treated  her  in  his  presence  and  without  rebuke  — 
together  with  the  fact  that  the  relations  between  them  had  been 
imhittered.  by  the  incidents  of  the  trial — is  hdd,  although  the 
wife  was  not  wholly  without  fault  on  her  part,  to  have  justified 
the  granting  of  a  divorce  from  bed  and  board  forever  (under  subd. 
3,  sec.  2357,  R.  S.)  on  the  ground  that  the  husband,  being  of  suffi- 
cient ability,  had  neglected  to  provide  for  the  wife,  and  that  it 
was  unsafe  and  improper  for  them  to  live  together. 

■ 

Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
ington county :  A.  Scott  Sloan,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

ff.  W.  Sawyer  J  for  the  appellant,  contended,  inter  aliay 
that  on  the  plaintiff's  own  testimony  defendant  was  not 
guilty  of  cruel  and  inhuman  treatment.  Mere  austerity  of 
temper,  petulance  of  manner,  rudeness  of  language,  want  of 
civil  attention  and  accommodation,  even  occasional  sallies 
of  passion,  if  they  do  not  threaten  bodily  harm,  do  not 
amount  to  legal  cruelty.  Freeman  v,  Freeman^  31  Wis.  248 ; 
Fvans  V.  Evans,  4  Eng.  Ecc.  Eep.  311;  Crichton  v.  CAchion^ 
78  Wis,  62 ;  Beyer  v,  Beyer,  50  Wis.  254 ;  Pillar  v.  Pillar, 
22  id.  658 ;  German  v.  German,  57  Mich.  256 ;  Peek  v.  Peck, 
66  id.  586.  Mere  unpleasantness  or  inability  to  live  together 
in  harmony  is  not  ground  for  a  divorce.  Davis  v.  Davis,  1 
Hun,  444 ;  De  Meli  v,  De  Melt,  67  How.  Pr.  20 ;  Peck  v. 
Peek,  66  Mich.  586;  Vignos  v.  Vignos,  15  111.  186;  Fizette  v. 
Fizette,  146  id.  328.  The  conduct  referred  to  in  subd.  3,  sec. 
2357,  E.  S.,  which  would  render  it  improper  and  unsafe  for 
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the  wife  to  live  with  her  husband,  is  such  conduct  as  would 
constitute  cruel  and  inhuman  treatment  under  subd.  5,  of 
the  preceding  section.  Johnson  v.  Johnson^  4  Wis.  141 ;  Mason 
V.  Mason,  1  Edw.  Ch.  278 ;  Mc Bride  v,  McBride,  31  N.  Y. 
St.  Eep.  ^^l\  ^Vhispell  v,  Wlthpell,  4  Barb.  218;  Walton  v, 
Walton,  32  id.  203;  Davies  v.  Dairies,  55  id.  130;  Ruckman 
V.  JRtickmanj  58  How.  Pr.  278.  The  ruling  of  the  court  that 
the  feeliuff  caused  by  the  contradictory  testimony  of  the 
parties  upon  the  trial  was  to  be  considered  was  also  erro- 
neous. The  cause  of  action  must  have  accrued  before  the 
filing  of  the  bill.  Feriner  ^.  Ferrier,  4  Edw.  Ch.  296;  Em- 
hree  v.  Einhree,  53  111.  394;  Hill  v.  Hill,  10  Ala.  528;  Tounie 
V.  Toume,  9  La.  453.  The  plaintiff  having  left  and  refusetl 
to  return  without  sufficient  cause,  defendant  is  not  required 
to  divide  his  property  with  her  for  her  use  elsewhere.  Stnrte- 
vant  V.  Starin,  19  Wis.  268;  Morgan  v.  Hugltes,  20  Tex. 
141 ;  Onison  ^'.  Heritage,  45  Ind.  73 ;  Brown  v.  M-udgeit,  40 
Vt.  68. 

H  IC  BiUterfield,  for  the  respondent,  to  the  point  that 
any  course  of  conduct  which  would  have  the  effect  to  impair 
health  is  legal  cruelty,  cited  Beele  v,  Beebe,  10  Iowa,  133; 
Caimihera  v.  Caruthers,  13  id.  266;  Wheeler  v,  Wheeler,  53  id. 
511 ;  Beyer  v.  Beyer,  50  Wis.  254. 

PiNNEY,  J.  The  plaintiff  brought  her  action  against  the 
defendant  for  divorce  from  the  bonds  of  matrimony,  and  for 
alimony,  and  also  to  set  aside  an  antenuptial  settlement  on 
the  ground  of  fraud  and  deceit.  It  was  charged  in  the  com- 
plaint, and  denied  in  the  answer,  that  the  defendant  had 
treated  the  plaintiff  in  a  cruel  and  inhuman  manner;  that  he 
called  her  vile  names  (not  fit  to  be  here  repeated),  and  when 
sick  and  suffering  from  rheumatism  asked  her  to  do  some 
work  for  him,  and,  upon  her  telling  him  she  was  unable,  he 
called  her  other  vUe  names,  and  pushed  her  violently,  and 
told  her  to  go ;  that  when  she  married  him  in  November, 
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1887,  she  was  a  strong,  healthy  woman,  but  he  had  com- 
pelled her  to  work  so  hard,  doing  the  work  for  a  family  of 
six  persons  without  a  servant,  that  she  was  poor  in  health 
and  broken  down  physically ;  that  the  defendant  was  ill- 
tempered  and  abusive  to  her,  and,  although  he  was  a  rich 
man  and  amply  able  to  properly  support  and  maintain  her, 
that  he  had  neglected  and  refused  to  properly  provide  for 
her,  and  had  notified  merchants  where  they  lived  not  to 
allow  hier  to  buy  things  on  his  credit  or  account. 

The  antenuptial  agreement  was,  in  substance,  that  she 
was  to  have,  in  lieu  of  dower  and  of  all  other  claim  upon  his 
estate,  the  sum  of  $1,500,  to  be  paid  to  her  upon  his  decease, 
but  in  case  she  predeceased  him  it  was  not  to  be  paid  to  any 
other  person ;  and  it  was  charged  that  she  was  unable  to 
read  English,  and  that  its  provisions  were  misrepresented  to 
her  by  the  defendant  in  certain  important  particulars,  and 
that  the  real  agreement  was  that  it  should  be  for  the  sum 
of  $3,000,  and  that,  in  the  event  of  her  dying  first,  it  should 
go  to  her  children,  and  that  he  represented  it  was  written 
for  $1,500  only  so  that  his  children  would  not  oppose  the 
marriage,  and  that  afterwards  he  would  settle  on  her  and 
her  children  the  other  $1,500,  which  he  had  ever  since  re- 
fused to  do ;  and  it  was  claimed  that  he  had  wilfully  deceived 
and  defrauded  her  in  the  premises. 

The  defendant  denied  the  charges  made  in  the  complaint, 
and  by  way  of  counterclaim  alleged  plaintiff  had  notified 
him  that  she  repudiated  the  marriage  settlement;  that  she 
had  wilfully  and  without  cause  left  her  home  and  refused  to 
live  and  cohabit  with  him;  and  that  the  said  agreement 
ought  to  be  canceled  unless  she  would  return  and  live  with 
him  as  his  wife;  and  judgment  was  asked  accordingly. 

It  is  not  necessary  or  profitable  to  review  or  state  the  evi- 
dence given  on  the  trial,  detailing  the  unhappy  differences 
which  arose  between  the  parties  and  imbittered  and  de- 
stroyed all  probable,  if  not  possible,  harmony  or  comfort  of 


828  SUPREME  COURT  OF  WISCONSIN".  [90 

Hacker  vs.  Hacker. 

their  marriage  state.  It  is  e\ddent  that  the  marriage  was 
founded  upon  considerations  of  convenience  merely;  that 
they  regarded  the  relation  they  assumed  to  each  other  in 
the  light  of  a  business  transaction ;  and  it  is  no  matter  of 
surprise  that  it  has  resulted  so  unhappily  and  unfortunately. 
At  the  time  of  the  trial  she  was  of  the  age  of  fifty-three 
years,  and  he  of  fifty-seven.  At  the  time  of  the  marriage 
she  was  a  widow  and  the  mother  of  several  children,  three 
of  whom  were  minors;  and  she  became  the  third  wife  of 
the  defendant,  the  first  being  dead  and  the  second  divorced. 
He  was  the  father  of  five  surviving  children,  four  of  whom 
reside  in  his  family,  and  three  of  them,  minors,  are  nearly 
grown  up.  There  was  no  issue  of  this  marriage.  The  de- 
fendant was  found  to  be  worth  $18,000,  and  that  he  supports 
himself  and  family  from  the  income  of  his  property. 

The  court,  after  hearing  the  evidence,  covering  about 
eighty  printed  pages,  suggested  to  the  parties  that  the  case 
for  divorce  was  a  weak  one,  to  say  the  least  of  it,  but  that 
after  what  had  transpired  at  their  home  and  at  the  trial^ 
and  the  ill-feeling  that  would  grow  out  of  it,  they  having 
contradicted  each  other  on  oath,  whether  it  would  not  be 
better  to  separate  them  and  make  the  wife  some  reasonable 
allowance  out  of  the  husband's  property,  and  that  it  was  not 
clear  that  the  marriage  settlement  was  not  fair,  in  view  of 
the  condition  of  aflFairs.  The  defendant  then  offered  to  have 
the  plaintiff  return  to  him  and  have  a  home  and  be  assured 
of  courteous  and  kind  treatment  in  the  same  manner  as  if 
tiie  proceedings  had  not  been  commenced ;  she  to  drop  all 
allusion  to  the  same  and  treat  the  defendant  and  his  family 
in  the  same  manner.  The  court  finally  held  the  case  over, 
with  directions  to  the  plaintiff  to  go  back  and  try  and  live 
with  the  defendant's  family,  and  that  if  they  did  not  get 
along  the  decision  could  be  modified,  and  advised  the  plaint- 
iff "  to  go  back  and  try  and  live  with  them."  Plaintiff  said 
she  could  not.  The  result  was  that  a  final  decision  was  post- 
poned. 
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About  six  months  afterwards  the  plaintiff  filed  affidavits^ 
upon  which  she  moved  for  judgment;  and  the  defendant,  on 
several  affidavits  on  his  part,  also  moved  for  judgment. 
These  affidavits  tended  to  establish  quite  clearly  the  imprac- 
ticability, and  indeed  the  impossibility,  perhaps,  of  the  par- 
ties living  together  as  suggested  by  the  court,  and  that  the 
feeling  created  by  the  trial  had  become  intensified  by  charge 
and  countercharge  in  testimony,  some  of  which  related  to 
defendant's  eldest  daughter,  in  vindication  of  whom  many 
of  the  defendant's  affidavits  were  made.  The  court  there- 
upon made  a  finding  embracing  the  points  already  stated,  to 
the  effect,  among  other  things,  that  the  antenuptial  marriage 
settlement  was  fair  and  valid ;  that  the  plaintiff  had  a  dower 
interest  in  lands  yielding  her  $40  per  annum ;  that  for  the 
past  five  years  the  relations  between  the  parties  had  been 
unpleasant  and  disagreeable ;  that  the  plaintiff  had  not  been 
well  treated  in  all  respects  by  the  defendant's  children ;  that 
on  a  few  occasions  they  had  ill-treated  her  without  any  ob- 
jection on  his  part;  that  her  life  had  been  one  of  unhappi- 
ness  and  misery,  and  that  this  state  of  affairs  had  been 
intensified  by  the  action  and  testimony  of  the  parties,  and 
it  was  then  unsafe  and  improper  for  the  plaintiff  and  defend- 
ant to  live  together;  that  the  defendant  had  for  a  long  time, 
during  their  married  life,  neglected  to  properly  provide  for 
the  plaintiff,  although  of  sufficient  ability ;  that  they  had 
lost  all  regard  for  each  other,  and  the  defendant  did  not  in 
fact  desire  the  plaintiff  to  return  to  him,  but  simply  that  he 
might  be  saved  the  necessity  of  contributing  to  her  support, 
and  that  under  the  circumstances  of  the  case  she  ought  not 
to  return  to  him ;  that  she  had  been  a  true  and  faithful 
wife  in  all  respects,  and  left  him  for  what  she  thought  a 
good  and  sufficient  cause ;  and  that  it  was  discreet  and 
proper,  under  the  circumstances,  that  a  divorce  should  be 
granted.  The  court  granted  a  divorce  from  bed  and  board 
forever,  dismissed  the  defendant's  counterclaim,  and  ad- 
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judged  that  the  defendant  pay  the  plaintiff  $750  within 
twenty  days,  and  charged  the  same  on  certain  real  estate  of 
the  defendant,  and  canceled  the  antenuptial  marriage  settle- 
ment,—  all  by  way  of  division  of  their  property, —  and  his 
estate  was  to  be  free  and  clear  of  any  claim  on  her  part  for 
dower,  etc.    The  defendant  appealed. 

The  statute  is  that :  "  A  divorce  from  bed  and  board  for- 
ever or  for  a  limited  time  may  be  adjudged  ...  (3)  On 
the  complaint  of  the  wife  when  the  husband,  being  of  suflB- 
cient  ability,  shall  refuse  or  neglect  to  provide  for  her,  or 
when  his  conduct  toward  her  is  such  as  may  render  it  un- 
safe and  improper  for  her  to  live  with  him."  E.  S.  sec. 
2357.  The  court,  after  having  seen  the  parties  and  heard 
them  as  well  as  some  of  their  children  testify,  and  having 
carefully  considered  the  case,  in  the  exercise  of  the  sound 
judicial  discretion  conferred  by  the  statute,  based  its  judg- 
ment, not  upon  the  charge  of  cruel  and  inhuman  treatment, 
but  upon  the  neglect  of  the  husband,  being  of  sufficient 
ability,  to  provide  for  the  wife,  and  that  his  conduct  towards 
her  was  such  as  to  render  it  unsafe  and  improper  for  her  to 
live  with  him.  We  ^hink  that  the  court  acted  discreetly 
and  upon  sufficient  evidence  in  arriving  at  the  conclusion 
it  did.  The  case  presents  simply  questions  of  fact,  and, 
although  the  evidence  is  quite  conflicting  in  many  respects, 
we  cannot  disturb  the  finding.  The  evidence  sustains  it. 
Here  was  neglect  and  failure  to  properly  care  for  and  sup- 
port the  wife,  and  opprobrious  epithets  had  been  bestowed 
upon  her,  and  she  had  been  subjected  to  personal  indig- 
nities, and  angry  altercations  had  occurred  between  them. 
His  sons  ill-treated  her  in  his  presence  and  without  rebuke. 
To  such  treatment  no  self-respecting  wife  ought  to  be  ex- 
pected to  submit.  Even  upon  the  ground  of  cruel  and  in- 
human treatment,  it  has  been  weU  said :  "  Everybody  knows 
that  the  conduct  of  the  husband  toward  the  wife  may  be 
such,  even  without  any  personal  violence,  actual  or  threat- 
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ened,  as  to  render  her  marriage  state  intolerable,  and,  from 
mere  mental  suffering  and  physical  debility  so  produced,  to 
make  it  utterly  impossible  for  her  to  perform  the  duties 
which  are  expected  of  a  wife,  and  which  otherwise  she  would 
be  able  and  anxious  to  perform."  Freeman  v.  Freeman^  31 
Wis.  249.  And  conduct  such  as  above  stated,  not  amount- 
ing to  cruel  and  inhuman  treatment,  perhaps  may,  in  its 
unhappy  consequences,  render  it  unsafe  and  improper  for 
the  wife  to  live  with  a  husband  so  lost  to  all  sense  of  proper 
care  and  regard  for  her.  A  continuance  of  such  conduct 
might  not  only  render  her  life  wretched  and  intolerable, 
but  tend  to  undermine  her  health  and  even,  perhaps,  to 
shorten  her  life.  There  was  added  to  this  unfortunate  con- 
dition of  affairs  the  fact  that  their  relations  had  been  im- 
bittered  by  the  irritating  and  angry  incidents  of  the  trial. 
We  think  that  the  court  acted  wisely  in  granting  the  relief 
specified  in  the  judgment  appealed  from.  It  sufficiently  ap- 
pears that  the  defendant  does  not  desire  the  plaintiff  to  re- 
turn to  him,  but  simply  that  he  may  be  saved  the  necessity 
of  contributing  to  her  support;  and  evidently  he  hopes,  by 
this  appeal,  to  avoid  the  payment  of  the  very  moderate  allow- 
ance made  out  of  his  estate  for  the  plaintiff.  As  she  has 
been  a  true  and  faithful  wife  for  seven  years,  although,  per- 
haps, not  entirely  without  fault  on  her  part,  and  in  view  of 
all  the  circumstances,  and  of  the  ages  of  the  parties,  and 
that  there  are  no  children  of  the  marriage,  we  cannot  re- 
gard this  appeal  as  possCvSsing  any  merit.  If  the  divorce 
from  bed  and  board  had  been  denied,  the  court  might  prob- 
ably have  made  such  order  for  the  support  and  maintenance 
of  the  plaintiff  by  the  defendant  out  of  his  property  as  the 
nature  of  the  case  rendered  suitable  and  proper.  R.  S.  sec. 
2366.  We  cannot  see  that  the  defendant  has  any  valid 
ground  to  complain  of  the  judgment.  We  find  no  error  in  it. 
By  the  Court —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Johns  and  others,  Bespondents,  vs.  Nobtepbhestebn  Mutuai. 

Belief  Assooiahok,  Appellant. 

April  tS —May  IS,  1896. 

Life  insurance:  Suicide:  Evidence:  PresumptioM, 

Where  a  man  who  had  gone  to  bed  as  usual  was  found,  early  in  th» 
morning,  drowned  in  a  cistern  which  had  a  curbing  of  boards 
about  four  inches  above  the  ground,  with  an  opening  of  but  fifteen 
by  twenty  inches,  the  inference  of  suicide  is  sufficient  to  overcome 
any  presumption  of  accident  that  might  otherwise  be  indulged. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Geo.  Clementson,  Judge.    Reversed. 

Hubert  Johns  entered  into  a  contract  of  insurance  with 
the  defendant  in  1885.  Said  contract  continued  in  force 
until  October  1, 1890,  when,  by  agreement  of  the  parties, 
the  old  certificate  of  insurance  was  surrendered  and  a  new 
one  issued,  dated  on  that  day,  to  the  effect  that,  in  consider- 
ation of  the  payment  of  assessments  therein  mentioned,  upon 
maturity  of  said  certificate  and  within  ninety  days  after 
due  proof  and  allowance  of  such  claim,  upon  presentation 
and  surrender  thereof,  the  defendant  would  pay  the  said 
Hubert  Johns,  or  in  case  of  his.  death  the  beneficiaries 
therein  named,  if  living,  as  therein  mentioned,  provided  that 
said  disability  benefit  should  only  apply  and  be  paid  in  cases 
where  the  injury  therein  provided  and  contemplated  should 
result  from  and  be  brought  about  by  some  external  cause  or 
accident,  and  not  by  disease  or  any  voluntary  act  of  the 
member;  that  the  same  was  to  mature  by  limitation  March 
14,  1914,  and  then  be  paid  as  therein  prescribed;  that  in 
case  of  maturity  by  death  there  should  be  paid  eighty  per 
cent,  of  an  assessment  of  one  table  rate  from  each  member, 
levied  and  collected  therefor  and  applicable  thei'eto,  not  ex- 
ceeding $4,000,  less  any  payment  before  made  on  account  of 
maturity  by  disability  or  limitation,  or  any  indebtedness 
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due  or  accrued  to  the  association  from  such  member;  and 
that  the  certificate  was  issued  and  accepted  subject  to  the 
conditions,  rules,  and  regulations  printed  on  the  back  thereof. 
Among  the  rules  and  regulations  so  indorsed  thereon  is  the 
following,  to  wit:  "Suicide  or  self-destruction  of  the  mem- 
ber herein  named,  whether  voluntary  or  involuntary,  sane 
or  insane  at  the  time  thereof,  is  not  a  risk  assumed  by  this 
association;  provided,  however,  that  in  case  of  self-destruc- 
tion the  association,  within  ninety  days  after  due  proof  and 
allowance  of  such  claim,  and  upon  presentation  of  this  cer- 
tificate, shall  return  to  the  beneficiaries  herein  named  eighty 
per  cent,  of  all  assessments  paid  by  such  member;  provided, 
also,  that  the  amount  so  returned  shall  not  exceed  eighty 
per  cent,  of  an  assessment  levied  and  coUected  therefor  and 
applicable  to  the  payment  thereof." 

On  June  1, 1893,  the  said  Hubert  Johns  came  to  his  death  by 
drowning  in  a  cistern.  On  September  23,  1893,  this  action 
was  commenced  in  equity  to  enforce  an  assessment  to  pay 
such  loss.  The  complaint  alleges  full  performance  on  the 
part  of  said  assured.  The  answer  alleges,  in  effect,  the  rule 
relieving  the  defendant  from  liability  in  case  of  suicide  or 
self-destruction,  and  that  Hubert  Johns  came  to  his  death 
by  suicide  or  self-destruction. 

At  the  close  of  the  trial  the  court  found,  in  effect,  the 
facts  stated,  and  that  Hubert  Johns  got  into  the  cistern  in 
which  he  was  found  dead  accidentally,  and  did  not  commit 
suicide,  and  did  not  take  his  own  life,  either  voluntarily  or 
involuntarily.  As  conclusions  of  law  the  court  found  that 
the  plaintiffs  were  entitled  to  judgment  ordering  and  direct- 
ing the  defendant  to  levy,  assess,  and  collect  and  pay  to  the 
beneficiaries  above  named  (the  plaintiffs  herein)  eighty  per 
cent,  of  the  assessment  so  made,  not  to  exceed  the  sum  of 
$4,000,  with  interest  thereon  from  September  20, 1893,  and 
ordered  judgment  accordingly.  From  the  judgment  entered 
accordingly  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  by  H.  W.  Chynmodk 
and  T.  W.  IlaigJUy  and  oral  argument  by  Mr.  Ghynoweth. 

For  the  respondents  there  was  a  brief  by  Byam,  <&  MerUmj 
and  oral  argument  by  E.  Merton, 

Cassodat,  J.  It  appears  that  at  the  time  of  his  death 
Hubert  was  a  tailor  by  trade  and  was  living  with  his  second 
wife;  that  he  had  two  children  by  his  former  wife, —  a 
daughter,  who  had  been  absent  from  home  for  a  long  time, 
and  a  son,  thirteen  or  fourteen  years  of  age,  who  had  left 
home  a  few  months  before  Hubert's  death;  that  he  felt  bad 
about  the  son  leaving  as  he  did;  that  he  had  lived  with  the 
plaintiff  EVhaheih^  his  second  wife,  about  eleven  years;  that 
they  had  six  children,  the  oldest  being  about  ten  years  of 
age,  and  the  youngest  a  few  months  of  age ;  that  Hubert 
and  his  second  wife  had  always  apparently  lived  happily  to- 
gether; that  Hubert  was  always  reserved,  and  during  a  few 
months  immediately  before  his  death  was  more  or  less  mel- 
ancholy ;  that  he  had  a  home  with  no  liens  thereon ;  that  he 
was  out  of  debt,  and  had  $235  in  the  bank,  evidenced  by 
certificates  of  deposit ;  that  on  the  day  prior  to  his  death  he 
worked  as  usual,  his  wife  and  some  of  his  children  being  on 
a  visit  at  Pewaukee ;  that  they  returned  about  6  o'clock  in 
the  evening;  that  he  then  started  a  fire  in  the  kitchen,  and 
told  his  wife  he  would  go  down  town,  return  a  coat,  pay  his 
insurance,  and  when  he  got  back  would  eat  his  supper;  that 
he  spent  the  evening  with  his  family ;  that  he  went  to  bed 
with  his  wife,  as  usual;  that  she  woke  up  early  the  next 
morning, —  about  daylight  or  before, —  and  missed  him ;  that 
after  failing  to  find  him  she  went  out  the  back  door;  that 
there  was  a  beaten  path  on  the  earth  leading  from  that  door 
to  the  pump,  and  another  branching  off  from  it  to  the  right, 
leading  to  the  privy ;  that  in  going  in  that  path  from  the 
house  to  the  pump,  and  three  or  four  feet  to  the  left  of  that 
path,  and  six  or  eight  feet  from  the  house,  was  a  cistern, 
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under  ground ;  that  the  ground  back  of  the  house  and  up  to 
the  cistern  curb  was  level;  that  the  curb  was  of  boards,  and 
rose  about  four  inches  above  the  ground,  and  surrounded 
the  opening  to  the  cistern,  which  was  fifteen  by  twenty 
inches;  that  the  board  cover  to  the  cistern  was  not  fastened 
to  the  curb,  but  was  loose ;  that  upon  discovering  that  the 
cover  was  off  the  cistern  she  looked  in  and  there  saw  and 
felt  of  her  husband  in  the  water;  that  she  at  once  gave  the 
alarm,  and  the  neighbors  assembled  and  took  him  out,  and 
an  inquest  upon  his  body  was  held;  that  when  so  found 
he  had  his  underclothes,  pants,  and  stockings  on,  but  no  coat. 
The  evidence  is  that  he  came  to  his  death  by  drowning. 

Counsel  for  the  plaintiff  is  undoubtedly  correct  in  contend- 
ing that  "  when  the  dead  body  of  the  insured  is  found  under 
circumstances,  and  with  such  injuries,  that  the  death  may 
have  resulted  from  negligence,  accident,  or  suicide,  the  pre- 
sumption is  against  suicide,  as  contrary  to  the  general  con- 
duct of  mankind."'  May,  Ins.  §  325.  Whether  the  death 
is  accidental  or  intentional,  whenever  there  is  any  evidence 
bearing  upon  the  point,  is  a  question  of  fact  for  the  jury  or 
court.  Ibid,  It  is  only  essential  that  the  evidence  prepon- 
derates against  the  presumption  of  accident.  Bachtneyer  v. 
Mut  li,  F,  L.  Asso.  87  Wis.  337,  338.  "  A  presumption  of 
suicide  cannot  be  indulged  in  as  a  mere  presumption,  with- 
out any  fact  or  circumstance  upon  which  it  can  be  logically 
predicated."  Sorenson  v.  Menasha  P.  do  P.  Co,  56  Wis.  338. 
Counsel  for  the  plaintiff  seem  to  rely  in  part  upon  that  case, 
but  there  were  no  facts  or  circumstances  in  that  case  from 
which  suicide  could  be  inferred.  On  the  contrary,  they 
were  all  harmonious  with  death  by  accident.  The  same  is 
true  with  respect  to  Cronkhite  v.  Travelers  Ins.  Co.  75  Wis. 
116. 

Under  the  contract  of  insurance  in  the  case  at  bar  the 
plaintiff  could  only  recover  by  showing  that  the  death  was 
the  result  of,  or  brought  about  by,  "  some  external  cause  or 
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accident,  and  not  by  disease  or  any  voluntary  act  of  the 
member."  The  burden  of  proving  such  facts,  subject  to  the 
presumption  mentioned,  was  upon  the  plaintiff.  Tra/oeler^ 
Ins.  Go.  V,  McConkey^  127  TJ.  S.  661.  Under  the  contract  of 
insurance,  this  defendant  did  not  assume  the  risk  in  case 
Hubert  Johns  committed  "  suicide  or  self-destruction,  .  .  . 
whether  voluntary  or  involuntary,  sane  or  insane  at  the  time 
thereof."  It  is  immaterial,  therefore,  whether  at  the  time 
of  his  death  he  was  sane  or  insane.  Bigelow  v.  Berkshire 
Z.  Ine.  Co.  93  XJ.  S.  284. 

In  the  absence  of  any  evidence  to  the  contrary,  we  must 
assume'  that  Hubert  was  like  other  ordinary  men ;  that  he 
had  two  legs,  and  walked  upon  his  feet;  that  in  walking  he 
stepped  one  foot  at  a  time;  that  in  taking  a  step  with  one 
foot  the  other  necessarily  remained  upon  the  ground  untU 
the  step  was  completed;  that  if  he  accidentally  stepped  into 
the  hole  it  could  only  be  with  one  foot,  and  that  that  foot 
would  necessarily  go  down  in  the  hole  while  the  other  foot 
remained  upon  the  ground,  and  his  body  and  arms  and  hands 
would  necessarily  fall  over  and  beyond  the  hole.  It  is  con- 
ceded and  found  that  the  hole  was  only  fifteen  by  twenty 
inches  square  by  actual  measurement.  The  size  of  an  ordi- 
nary man  is  of  common  knowledge,  and  we  take  judicial 
notice  that  no  ordinary  man  could  go  through  such  a  hole, 
unless  he  went  head  first  or  with  both  feet  first;  and  that 
it  is  very  improbable,  if  not  impossible,  for  such  a  man,  walk- 
ing upon  the  ground,  to  fall  into  such  a  hole,  either  head 
first  or  with  both  feet  first,  by  mere  accident  and  without 
any  design  or  purpose  of  thus  going  down  into  the  cistern. 
And  if  we  assume  that  he  intentionally  thus  went  down  into 
the  cistern,  at  the  time  and  under  the  circumstances  men- 
tioned, then  the  inference  of  "  suicide  or  self-destruction," 
within  the  meaning  of  the  contract,  seems  to  be  sufficient  to 
overcome  any  presumption  of  accident  that  might  otherwise 
be  indulged. 
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Whether  the  plaintiflfs  can,  under  the  peculiar  wording  of 
this  contract  of  insarance,  recover  in  this  action  a  percentage 
of  all  assessments  paid  by  Hubert  Johns  was  not  argued 
and  is  not  here  determined. 

By  the  CoTirt —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 


Tabs,  Kespondent,  vs.  Thb  Towk  of  Wattkbsha,  Appellant. 

April  £6 —May  15, 1896. 

Highways:    Personal  ifijwries:   Temporary  tra^ck  through  snowdrift: 
Negligence:  Remarks  of  judge:  Instructions  to  jury. 

1.  A  remftrk  of  the  trial  judge  as  to  the  meaning  of  a  statute,  made 

when  there  was  no  question  before  the  court  and  to  which  no  ex- 
oeption  was  taken,  cannot  be  held  error. 

2.  In  an  action  for  personal  injuries  sustained  by  plaintiff  while  driv* 

ing  back  upon  the  turnpike  from  a  temporary  track  which  had  been 
opened  through  snowdrifts  at  the  side  of  the  turnpike,  the  refusal 
to  instruct  the  jury  that  if  the  town  officers  deemed  it  imprac- 
ticable to  keep  the  snow  out  of  the  traveled  track  they  had  a 
right  to  open  a  track  on  the  side  thereof  was  not  error,  where  the 
general  charge  was  to  the  effect  that  if  the  road  at  the  point  in 
question  was  in  a  reasonably  safe  condition  it  was  not  defective. 
S.  A  charge  defining  negligence  as  a  want  of  that  care  and  caution 
which  a  i>er8on  of  ordinary  intelligence  and  judgment  would  use 
under  like  circumstances,  and  stating  that  the  care  required  is 
the  care  ordinarily  exercised  by  persons  of  ordinary  judgment 
and  prudence,  was  not  erroneoua 

Appeal  from  a  judgment  of  the  circxdt  court  for  "Wauke- 
sha county :  A.  Sooir  Sloabt,  Circuit  Judge.    Affirmed. 

Personal  injuries.  The  plaintiff  was  driving  his  team,  at- 
tached to  a  pair  of  bob-sleighs,  along  a  highway  of  the  de- 
fendant town,  March  7, 1893.  There  was  a  wagon  box  on 
Vol.  00— 22 


338  SUPKEME  COUKT  OF  WISCONSIN  [90- 

Yass  TS.  The  Town  of  Waukesha. 

the  sleigh  loaded  nearly  full  of  com,  with  two  tiers  of  bags 
filled  with  oats  upon  the  com,  and  the  plaintiff  sat  on  one 
'  of  the  bags  of  oats.  While  so  driving,  he  came  to  a  spot  in 
the  highway  where  the  snow  was  drifted  to  the  depth  of 
several  feet  and  was  practically  impassable,  and  where  a 
way  had  been  cleared  for  teams  at  one  side  of  the  turnpike 
and  partially  in  the  ditch  or  depression  running  alongside 
the  turnpike,  which  was  eighteen  inches  or  more  in  depth. 
This  temporary  track  was  several  rods  in  length,  running  in 
the  ditch  or  depression,  and  then  came  back  onto  the  turn- 
pike  again,  and  this  condition  of  things  had  existed  for  ten 
days  or  more.  The  plaintiff  turned  onto  this  temporary 
way,  and  when  he  was  driving  back  again  upon  the  turn- 
pike the  sleigh  slewed  upon  the  icy  ascent,  throwing  him 
oflf  and  dislocating  his  shoulder. 

The  jury  returned  the  following  special  verdict:  "  (1)  Was 
the  graded  track  of  the  highway  in  question  blocked  up  by 
snowdrifts  on  the  7th  day  of  March,  1893  ?  A.  Yes.  (2)  For 
how  long  had  it  been  so  blocked  before  said  7th  day  of 
March?  A.  Ten  days.  (3)  Was  the  highway  defective  at 
the  point  where  the  accident  occurred?  A,  Yes.  (4)  If 
you  answer  the  last  question,  *  Yes,'  for  how  long  had  it 
been  so  defective?  A.  For  ten  days.  (5)  Was  the  plaintiff 
guilty  of  negligence  which  contributed  to  the  accident? 
A.  No.  (6)  If  you  answer  the  last  question,  *  Yes,'  in  what 
did  the  negligence  consist  ?  ...  (7)  Is  the  plaintiffs  in- 
jury permanent?  A.  Yes.  (8)  Was  the  plaintiffs  want  of 
care  or  failure  to  follow  the  direction  of  the  surgeon  the 
cause  of  the  injury  being  permanent?  A.  Yes.  (9)  What 
damage  has  the  plaintiflf  suffered  by  reason  of  the  injury  ? 
A.  $700." 

Judgment  was  entered  on  this  verdict  for  the  plaintiff, 
and  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Rya/n  cfe  Merton^ 
and  oral  argument  by  E,  Merton. 
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Fop  the  respondent  there  was  a  brief  by  2?.  S.  TuUar^  at- 
torney, and  D.  R.  ^wnrner^  of  counsel,  and  oral  argument  by 
Mr.  TuUcur. 

WiNSLOW,  J.  Sec.  1249,  S.  &  B.  Ann.  Stats.,  provides  that 
when  any  part  of  the  public  highway  is  blocked  by  snow- 
drifts, so  as  to  be  impassable,  the  overseer  of  highways  shall^ 
on  one  day's  notice,  call  out  the  taxpayers  of  the  district 
and  put  the  same  in  passable  order.  Some  discussion  was 
had  between  counsel  and  the  trial  judge  as  to  the  exact 
meaning  of  this  statute,  before  any  testimony  was  taken  in 
the  case,  and  the  trial  judge  stated  that  in  his  opinion  the 
statute  contemplated  that  the  overseer  is  required  to  open 
the  traveled  track  of  the  highway  and  make  it  reasonably 
safe  for  travel.  Counsel  for  defendant  now  seek  to  assign 
error  upon  this  remark,  but  no  exception  was  taken  to  it, 
nor  was  any  question  then  before  the  court,  and  it  is  plain 
that,  under  these  circumstances,  whether  the  view  of  the  law 
so  annouDced  was  right  or  wrong,  there  is  no  error. 

The  following  instruction  was  asked  by  the  defendant,  and 
refused,  except  so  far  as  given  in  the  general  charge:  "If 
the  town  officers  deemed  it  impracticable  to  keep  the  snow 
out  of  that  portion  of  the  highway  that  had  been  traveled, 
but  instead  saw  fit  to  open  a  track  on  either  side  of  the  usual 
traveled  track,  I  charge  you  that  they  had  a  right  to  do  so, 
and  the  only  thing  that  is  required  of  the  defendant  town 
is  to  keep  the  public  highways  of  the  town  in  such  condition 
that  they  are  reasonably  safe  for  the  public  to  travel  on ;  and 
the  town  is  required  in  the  law  to  keep  the  public  highways 
clear  from  snow  and  ice,  so  that  they  are  safe,  or  reasonablj^ 
so,  for  travel,  and  a  track  anywhere  between  the  fences  of 
the  highway  that  is  reasonably  safe  to  travel  is  a  sufficient 
compliance  on  the  part  of  the  town  to  relieve  it  from  lia- 
bility." The  trial  judge  charged  the  jury  upon  the  subject 
generally  as  follows:  "Was  the  highway  defective  at  the 


340  SUPEEME  COXTET  OF  WISCONSIN.  [90 

Vass  ▼&  The  Town  of  Waxikesha. 

point  where  the  accident  occurred?  The  law  in  this  state 
requires  that  towns  and  municipalities  shall  keep  their  streets 
and  highways  in  a  reasonably  safe  condition  for  the  passage 
of  travelers  by  night  and  by  day,  summer  and  winter.  The 
law  does  not  undertake  to  establish  what  is  a  reasonably 
safe  condition  of  the  highway.  That  depends  oftentimes 
upon  a  variety  of  circumstances,  but  it  is  left  for  the  jury  to 
say,  to  apply  their  knowledge  and  experience  in  such  mat- 
ters, and  to  say  whether  a  given  highway  is  in  a  reasonably 
safe  condition.  The  town  is  not  an  insurer.  The  law  does 
not  require  nor  does  the  town  undertake  to  make  a  highway 
perfectly  safe,  so  that  no  accident  can  happen;  but  they  are 
required  and  it  is  their  duty  to  make  them,  in  view  of  the 
circumstances,  the  character  of  the  highway,  and  the  season 
of  the  year,  to  make  them  in  a  reasonably  safe  condition. 
And  what  is  reasonably  safe  is  a  question  for  the  jury,  under 
all  the  circumstances  as  shown  by  the  evidence.  You  can  see 
at  once  that  in  what  might  be  called  a  by-road,  where  there 
was  no  great  amount  of  travel,  or  in  a  new  country  where 
there  was  a  great  deal  of  timber,  they  could  not  put  the 
road  —  they  would  not  be  required  to  put  the  road — in  as 
good  condition  as  they  would  in  an  old,  settled  country  and 
a  road  that  was  very  much  used  and  traveled.  So  you  are 
to  take  this  evidence,  all  the  evidence  bearing  upon  the  case, 
upon  this  question,  all  the  surrounding  circumstances  as 
shown  by  the  evidence,  and  say^  Was  the  road,  at  the  point 
where  the  accident  happened,  in  a  reasonably  safe  condi- 
tion? It  doesn't  make  any  difference  in  what  condition  the 
road  was,  except  that  time,  the  very  point  where  the  acci- 
dent occurred,  where  they  turned  upon  the  side  track  onto 
the  traveled  track.  It  doesn't  make  any  difference  how 
many  people  passed  there  and  have  been  tipped  over,  nor 
does  it  make  any  difference  how  many  people  have  passed 
there  in  safety.  The  whole  question  to  be  answered  is,  Was 
the  road  itself  in  a  reasonably  safe  condition  for  the  passage 
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of  teams?  And  below  that  question  you  will  answer  *  Yes ' 
OP  *  No,'  as  you  may  find  the  fact  to  be." 

We  think  this  general  charge  covers  the  subject  quite  as 
fully  as  was  necessary.  It  is  certainly  sufficientiy  favorable 
to  the  town.  Probably  it  would  have  been  proper  to  have 
charged  that  the  town  officers  had  a  right  to  open  a  track  on 
the  side  of  the  traveled  track  if  they  deemed  it  impracticable 
to  keep  the  snow  out  of  the  traveled  track;  but  the  charge 
as  given  in  effect  so  holds,  because  it  virtually  says  to  the 
jury  that  if  the  road  was  in  a  reasonably  safe  condition  it 
was  not  defective.  This  means  that  if  the  temporary  track 
was  reasonably  safe  then  there  was  no  defect,  and  this  covers 
the  whole  point. 

Some  criticism  is  made  of  the  definition  of  negligence 
which  the  court  gave  to  the  jury.  The  court  charged  that 
it  means  want  of  that  care  and  caution  which  a  person  of 
ordinary  intelligence  and  judgment  would  use  under  like  cir- 
cumstances ;  also,  that  the  care  required  is  the  care  ordinarily 
exercised  by  persons  of  ordinary  judgment  and  prudence. 
We  do  not  see  that  fault  can  be  found  with  these  definitions. 

There  are  no  other  questions  which  require  to  be  noticed 
in  detaiL    The  case  seems  to  have  been  fairly  tried. 

By  the  Court. —  Judgment  affirmed. 


Fabb,  Eespondent,  vs.  Dueant,  imp..  Appellant. 

AprU  £6 --May  16, 1896. 

Limitation  of  actions:  Residence  out  of  the  state. 

To  suspend  the  numing  of  the  statute  of  limitations,  under  sec.  4331, 
B.  S.  (providing  that  ''if  after  a  cause  of  action  shall  have  accrued 
against  any  person  he  shaU  depart  from  and  reside  out  of  this 
state,  the  time  of  his  ahsence  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  such  action  "), 
the  defendant  must  have  acquired  a  fixed  and  permanent  abode 
or  dwelling  place  out  of  the  state,  for  the  time  being  at  least 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wauk^ 
sha  county :  A.  Scott  Sloan,  Circuit  Judge,    JReversed. 

Action  against  John  and  William  Durant,  as  joint  and 
several  makers  of  a  promissory  note  to  the  plaintiff  for 
$800,  dated  January  6, 1885,  payable  one  year  after  its  date, 
with  interest  at  eight  per  cent,  per  annum.  The  plaintiff 
claimed  judgment  for  $800,  with  interest  from  January  6, 
1894,  up  to  which  time  he  conceded  the  interest  had  been 
paid.  The  defendant  John  Durant  relied  on  the  statute  of 
limitations  of  six  years. 

Upon  trial  before  a  jury,  it  appeared  that  the  defend- 
ants both  resided  in  Wisconsin  when  the  note  was  given 
and  when  it  matured ;  that  for  eight  years  after  the  execu- 
tion of  the  note  the  defendant  John  Durant  continued  to 
reside  at  Mukwonago,  Wis. ;  that  in  the  meantime  he  had 
been  absent  in  California  three  times,  namely,  in  October 
after  the  maturity  of  the  note  he  went  to  California  and 
was  absent  about  four  months,  getting  back  in  the  follow- 
ing February ;  that  he  went  there  again  about  two  years 
afterwards,  and  was  absent  about  five  months,  returning 
the  following  April;  and  that  he  went  again  about  Decem- 
ber 1,  1891,  and  was  gone  about  a  year  and  six  months, 
returning  in  April,  1893;  that  he  was  on  these  occasions  out 
of  the  state  in  all  about  thirty  months.  If  the  statute  ran 
while  he  was  so  absent,  the  cause  of  action  was  barred; 
otherwise  not. 

The  court  ruled  that  the  statute  did  not  run  during  the 
time  he  was  so  absent,  and  directed  a  verdict  for  the  plaint- 
iff, and  from  a  judgment  thereon  the  defendant  John  Dvr 
rant  appealed. 

For  the  -appeUant  there  was  a  brief  by  Chajm  <fe  ParTdn- 
son^  and  oral  argument  by  E.  W,  CTiaJm. 

For  the  respondent  there  was  a  brief  by  E.  E.  Mills,  at- 
torney, and  liyan  cfe  Merton,  of  counsel,  and  oral  argument 
bv  Mr.  Mills  and  Mr.  E.  Merton. 
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PiNNBT,  J.  The  case  turns  upon  the  proper  effect  to  be 
given  to  the  second  exception  to  the  running  of  the  statute, 
<5ontained  in  sec.  4231,  R.  S.,  namely :  "  If  after  a  cause  of 
action  shall  have  accrued  against  any  person  he  shall  depart 
from  and  reside  out  of  this  state,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action."  The  statute  is  a  very 
plain  one,  and  effect  should  be  given  to  it  according  to  its 
natural  and  obvious  meaning.  It  seems  clear  that  mere  ab- 
sence from  the  state  is  not  sufllcient  to  create  an  exception 
•or  interrupt  the  course  of  the  statute,  but  residence  out  of  the 
state  as  well  is  essential ;  that  is  to  say,  a  settled,  fixed  abode 
and  intention  to  remain  there  permanently,  at  least  for  a 
time,  for  business  or  other  purposes,  is  essential  in  order  to 
constitute  a  residing  without  the  state,  within  the  meaning 
of  the  statute.  This  is  in  accordance  with  the  great  weight 
of  authority  in  states  where  an  exception  to  the  statute  ex- 
ists to  the  same  effect  as  in  our  own,  in  most  of  which  it 
was  considered  and  construed  before  it  was  adopted  here. 
Collester  v.  Sailej/,  6  Gray,  517;  Lan^don  v.  Doud,  6  Allen, 
423 ;  Gilman  v.  Cults,  27  K  H.  348 ;  ITaU  v.  Nasmiih,  28 
Vt.  791 ;  Drew  v.  Drew,  37  Me.  389 ;  Wheeler  v.  Webster,  1 
E.  D.  Smith,  1;  Ford  v.  Bahcock,  2  Sandf.  518;  Pells  v. 
Snell,  130  HI.  379.  In  the  case  of  Barney  v,  Oelrichs,  138 
TJ.  S.  529,  this  exception  was  fully  considered,  and  the  prin- 
cipal authorities  were  cited  in  the  opinion  of  Fuller,  C.  J., 
and  with  the  result  above  stated.  There  is  such  a  general 
concurrence  of  adjudicated  cases  on  the  point  that  the  ques- 
tion must  be  considered  as  settled,  and  that  the  particular 
provision  in  question  may  fairly  be  said  to  have  been  adopted 
Taere  in  view  of  the  construction  it  had  already  received 
elsewhere. 

The  contention  that  the  word  "  and  "  should  be  construed 
as  meaning  "  or,"  so  that  the  exception  would  be  if  "  he  shall 
depart  from  or  reside  out  of  this  state,"  is  wholly  inadmissi- 
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ble.  Mere  absence  from  the  state  is  not  equivalent  to  rei^- 
dence  elsewhere,  and  occasional  absences  of  a  resident  of 
this  state,  for  business  or  purposes  of  pleasure  and  the  Kke, 
but  continuing  to  reside  and  have  his  legal  donoiicile  here^ 
are  not  to  be  deducted  in  computing  the  period  of  the  statu- 
tory bar.    I^ord  v.  Babcochy  2  Sandf .  518,  629. 

We  hold,  therefore,  that,  in  order  that  the  defendant  may 
be  said  to  have  resided  out  of  the  state  and  in  California,  he^ 
must  have  acquired  a  fixed  and  permanent  abode  or  dwelling 
place  there,  for  the  time  being  at  least. 

It  was  contended  that  the  defendant  William  Durant  had 
made  a  payment  of  interest  on  the  note  within  the  period, 
of  six  years  before  the  suit,  at  the  direction  of  the  def endr 
ant  John  Dv/ramJt^  but  the  evidence  on  that  subject  is  not 
such  that  a  verdict  to  that  effect  could  be  sustained.  The 
court  should  have  directed  a  verdict  in  favor  of  the  defend- 
ant John  Dmrant^  instead  of  one  against  him,  and  for  this 
misdirection  the  judgment  of  the  circuit  court  must  be  re^ 
versed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 

What  constitutes  residence  out  of  the  state  within  the  meaning  of  a. 
statute  of  limitations  is  the  subject  of  a  note  to  Kerwin  «l  SaJbin  (60< 
Minn.  820),  in  17  L.  B.  A.  225.— Rep. 


Henbizi,  Administrator,  Appellant,  vs.  "Kefb,  Bespondent. 

April  26 — May  15, 1896. 

(1,  2)  Appeal:  Exceptions:  Filing  after  time:  Presumption:  Sufficiency.. 

(8)  Mental  incapacity:  Evidence, 

1.  Where  exceptions  which  were  not  filed  within  the  time  required  hy 
sec.  2870,  B.  S.,  are  found  incorporated  in  the  bill  of  exceptions 
without  explanation,  it  wiU  be  inferred  that  leave  to  file  tbeni- 
was  given  by  the  court  under  sec.  2881. 
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2.  A  general  ex€;eption  to  a  finding  of  fact  is  snfficientlj  specific  if 
sach  finding  contains  but  one  proposition  to  which  it  could  be  per- 
tinent. 

8.  A  man  seventy-nine  years  old,  infirm  in  mind  and  body,  nearly 
blind,  and  very  hard  of  hearing,  who  had  had  a  stroke  of  paralysis 
and  did  not  recognize  even  his  children  until  informed  who  they 
were,  executed  to  his  son,  with  whom  he  lived,  a  satisfaction  of  a 
mortgage  which  was  nearly  all  his  property.  The  son  had  the 
satisfaction  recorded  at  once,  but  said  nothing  about  it  to  the- 
other  children,  who  were  frequently  at  his  house,  and  they  learned 
of  it  only  after  the  father's  death,  eight  months  later.  The  notary 
who  took  the  acknowledgment,  and  who  was  the  only  disinter- 
ested person  present  during  the  transaction,  told  the  son  at  the  time 
that  he  doubted  if  the  father  was  not  too  weak  in  mind  for  the 
transaction  of  such  business,  and  testified  at  the  trial  that  his  opin- 
ion still  was  that  the  f  ather*8  mind  was  "  a  little  short  of  doing  that 
kind  of  business."  Other  witnesses  testified  to  the  effect  that  the* 
father  **  was  not  right  in  his  sense  any  more."  On  the  other  hand,, 
witnesses  for  the  son  testified  that  the  father's  mental  condition 
was  very  fair,  and  that  in  their  opinion  he  could  understand  com- 
mon business  transactions.  Held,  that  the  evidence  established 
the  incapacity  of  the  father,  and  that  a  finding  of  the  trial  court 
that  he  was  mentally  competent  to  transact  business  was  erro- 
neous. 


Appeal  from  a  judgment  of  the  circuit  court  for  "Wash- 
•  ington  county:  A.  Scott  Sloan,  Circuit  Judge.  Reversed^ 
This  is  an  action  in  equity,  brought  by  the  administrator 
with  the  will  annexed  of  the  estate  of  George  Kehr,  de- 
ceased, to  cancel  and  set  aside  the  satisfaction  of  a  mortgage. 
Gteorge  Kehr,  deceased,  was  the  father  of  the  respondent,. 
Jacob  Kehr.  He  had  other  children, —  Mrs.  William  Koch 
and  Mrs.  Martin  Henrizi.  On  the  7th  day  of  March,  1887,. 
he  had  conveyed  his  farm,  worth  about  $7,000,  to  his  son,. 
Jacobs  for  $5,500.  Fifteen  hundred  dollars  was  paid  at  the 
time  of  the  conveyance,  and  a  mortgage  of  $4,000  on  the 
farm  was  given  to  secure  the  remaining  purchase  money. 
No  part  of  the  principal  of  the  mortgage  had  been  paid.  On 
the  23d  day  of  March,  1892,  George  Kehr  executed  a  satis- 
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faction  of  this  mortgage,  which  was  at  once  recorded.  It  is 
to  set  aside  this  satisfaction  that  this  action  is  brought. 

George  Kehr  died  December  9, 1892.  The  appellant  is 
the  administrator  with  the  will  annexed.  At  the  time  George 
Kehr  executed  this  satisfaction  of  mortgage  he  was  seventy- 
nine  years  old.  He  was  infirm,  both  in  body  and  mind. 
He  had  had  a  stroke  of  paralysis.  He  was  nearly  blind,  and 
very  hard  of  hearing.  For  six  months  he  had  been  unable 
to  take  his  meals  with  the  family,  but  they  had  been  taken 
to  him  in  his  room.  Most  of  the  time  he  lay  upon  the  bed 
or  lounge,  and  talked  very  little.  He  did  not  recognize  ac- 
quaintances, or  even  his  own  children,  until  informed  who 
they  were,  when  he  would  seem  to  recall  and  recognize 
them.  He  lived  in  the  same  house  with  his  son,  Jacob. 
JacoVs  family  furnished  his  meals,  and  took  care  of  his 
room,  and  gave  him  whatever  care  was  needful  Jac(^  pro- 
cured the  satisfaction  of  mortgage  to  be  drawn  and  a  notary 
to  come  to  the  house  to  take  the  acknowledgment.  The 
notary  was  an  old  acquaintance  and  friend  of  thirty  or  forty 
vears'  standing.  He  doubted  the  capacity  of  George  Kehr 
to  transact  business,  and  told  Jacob  that  it  might  make  him 
trouble  with  the  heirs.  But  the  satisfaction  was  executed 
xind  sent  at  once  to  be  recorded.  The  other  children  were 
not  informed  of  the  execution  of  the  satisfaction,  and  did 
not  learn  of  it  until  after  the  father's  death,  when  the  estate 
came  to  be  administered.  This  $4,000  mortgage  constituted 
nearly  the  entire  estate. 

The  ground  of  the  action  is  the  want  of  mental  capacity 
in  George  Kehr  at  the  time.  Many  witnesses  were  examined 
touching  his  mental  condition,  both  as  to  their  opinions  and 
the  facts  on  which  they  were  based.  The  opinions  were  not 
harmonious.  The  court  found  for  the  defendant.  This  ap- 
j)eal  is  from  a  judgment  on  that  finding. 

A  question  is  raised  upon  the  sufficiency  of  the  exception 
to  the  finding.    Notice  of  the  entry  of  judgment  was  served 
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upon  the  appellant's  attorneys  on  September  4, 1894.  The 
exceptions  are  dated  November  26,  1894.  There  appears  no 
•order  or  consent  to  their  filing  at  that  date.  They  are  in- 
cluded in  the  bill  of  exceptions,  and  are  in  the  following 
words:  "The  plaintiff  excepts  to  the  finding  of  fact  as 
stated  therein,  because  the  same  is  contrary  to  the  evidence. 
And  the  plaintiif  farther  excepts  to  the  conclusion  of  law  as 
therein  stated,  because  said  conclusion  of  law  is  not  sus- 
tained by  the  evidence,  and  the  same  is  contrary  to  law." 

For  the  appellant  there  was  a  brief  by  Chafin  <&  Parkin- 
son,  and  oral  argument  by  £.  W.  Chajm. 

For  the  respondent  there  yras  a  brief  by  Jiyan  cfe  Merton, 
and  oral  argument  by  JE,  Merton. 

Newman,  J.  Exceptions  to  the  findings  must  be  filed  be- 
fore the  expiration  of  ten  days  after  the  service  of  notice  of 
the  entry  of  judgment,  or  they  are  too  late  to  be  of  any  ef- 
fect. E.  S.  sec.  28T0 ;  Wis.  B.  Imp.  Co,  v.  Zyons^  30  Wis.  61. 
But  the  court  may  permit  them  to  be  filed  afterwards.  R.  S. 
sec.  2831 ;  OtUllie  v.  WcBchtery  33  Wis.  252.  Such  exceptions 
should  be  incorporated  in  the  bill  of  exceptions.  Evenaon  v. 
JSates^  58  Wis.  24.  The  appellant's  exceptions  are  found  in- 
<5orporated  in  the  bill  of  exceptions  without  explanation.  It 
must  be  inferred  that  the  court  gave  leave,  then,  to  file  them. 
OttiUie  V.  WcBchterj  supra. 

The  exception  is,  in  form,  general.  The  rule  is  that  where 
^n  exception  covers  several  propositions  it  is  a  general  one 
and  is  not  available  if  any  one  of  them  is  correct.  Estate 
of  Kessler^  87  Wis.  660.  In  this  case  there  was  but  one  ma- 
terial controverted  question.  That  was  the  mental  capacity 
■of  George  Kehr  to  transact  the  business  of  satisfying  the 
mortgage.  If  he  had  mental  capacity  to  transact  the  busi- 
ness, all  the  other  questions  are  immaterial.  It  was  then 
competent  for  him  to  satisfy  the  mortgage,  either  for  a  con- 
sideration or  without  a  consideration;  to  take  a  lease,  or  to 
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dispense  with  it  altogether.  So  there  is  in  the  finding  only 
this  one  proposition  to  which  the  exception  could  be  at  aU 
pertinent.  It  is  the  one  proposition  which  dominates  the 
whole  case.  If  the  finding  is  wrong  upon  that  proposition, 
it  is  wrong  also  upon  the  other  propositions.  So  it  is  held 
that  the  exception  is  sufficiently  specific  to  enable  the  court 
to  review  the  evidence  upon  that  question. 

It  seems  quite  clear  to  this  court  that  the  finding  of  the 
circuit  court  is  against  the  weight  of  the  evidence ;  so  that 
the  evidence  does  not  support  it.  The  evidence,  to  the 
mind  of  this  court,  quite  clearly  establishes  the  fact  that. 
George  Kehr,  by  reason  of  his  age  and  many  infirmities, 
was  so  greatly  impaired  in  his  mental  grasp  and  vigor  as 
that  he  was  quite  incapable,  mentally,  of  the  transaction  of 
business;  so  that  the  transaction  involved  in  this  action  was 
not  really  his  transaction,  nor  really  enacted  with  his  men- 
tal  assent.  This  seems  to  be  quite  apparent  from  the  trans- 
action itself  as  narrated  by  the  witness  Nehs,  who  was  the 
notary  who  drew  the  instrument,  witnessed  it,  and  took  the 
acknowledgment,  and  who  was  the  only  disinterested  wit- 
ness of  what  transpired.  He  was  employed  by  Jacob  for 
this  purpose.  He  went  to  JacoVa  house.  He  testifies: 
"  Jacob  told  me  what  was  to  be  done.  George  Kehr  did  not 
tell  me  to  do  anything."  He  testifies  that  he  there  told 
Jacob  that  he  doubted  if  his  father  was  not  too  weak  in  mind 
for  the  transaction  of  such  business,  and  that  it  might  make 
him  trouble  and  lawsuits  with  the  other  heirs  if  they  were 
dissatisfied  with  it.  But  Jacob  wanted  it  done,  and  it  was 
done.  The  satisfaction  was  made  and  recorded.  But  Jacob 
did  not  mention  the  fact  to  his  sisters,  who  resided  in  the 
neighborhood  and  were  frequently  at  his  house;  and  they 
had  no  knowledge  of  it  until  after  their  father's  death. 
Nehs  testifies  that  his  own  opinion  was  at  the  time  of  the 
transaction,  as  well  as  at  the  time  of  testifying,  that  George 
Kehr's  mind  "  was  a  little  short  of  doing  that  kind  of  busi- 
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ness."  He  seems  to  be  an  intelligent  and  impartial  witness. 
He  was  present  at  the  transaction  itself.  His  observation 
of  the  condition  of  George  Kehr's  mind  was  of  the  very 
time  of  the  transaction.  This  is  an  important  element  in 
estimating  the  importance  of  his  testimony.  And  he  was 
the«only  disinterested  witness  who  was  present  during  the 
transaction.  The  witness  Fehl,  who  had  known  him  since 
they  were  boys  together  in  the  old  country,  testified  "  he 
was  not  right  in  his  sense  any  more."  To  the  same  effect 
was  the  testimony  generally  of  the  plaintiff's  witnesses.  On 
the  other  hand,  the  witnesses  for  the  defendant  testified,  in 
effect,  that  his  mental  condition  was  very  fair,  and  in  their 
opinion  he  could  understand  common  business  transactions. 
There  was  no  evidence  of  experts  to  throw  light  upon  his 
mental  condition. 

The  whole  testimony  and  circumstances  surrounding  the 
transaction  produce  a  strong  conviction  that  George  Kehr 
was  not,  at  the  time  of  this  transaction,  mentally  capable  of 
understanding  the  nature  of  the  act  which  he  was  doing, 
nor  to  appreciate  its  consequences.  That  the  defendant  was 
uware  of  his  defect  is  evident  both  by  the  conversation  of 
the  witness  I^ehs  and  by  the  surreptitious  manner  in  which 
the  business  was  done,  and  the  withholding  of  information 
of  it  from  his  sisters,  who  were  near  at  hand  and  frequently 
at  his  house.  This  all  goes  to  show  a  want  of  good  faith, 
and  has  a  bearing,  indirectly  perhaps,  upon  the  question  of 
the  condition  of  the  mind  of  George  £ehr. 

By  the  C(mrt —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  accordance  with  the  demand  of  the  complaint. 
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Habdell  and  another,  Eespondents,  vs.  Cabboll^  Appellant. 

April  Se-^May  16, 1895, 

Sureties  on  executov^s  bond:  Contribution:  Leave  to  bring  action:  Voir 

untary  payment  , 

1.  An  action  for  contribution  between  the  sureties  on  an  executor's 
bond  is  not  an  action  on  the  bond,  and  no  leave  of  the  court  to 
bring  suit,  under  sees.  4014^  4016,  R.  S.,  is  necessary. 

2l  a  payment  by  sureties,  made  only  after  demand  made  and  suit 
threatened,  is  not  a  voluntary  payment,  and  they  are  entitled  to 
contribution. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county :  A.  Scott  Sloak,  Circuit  Judge.    Affirmed. 

The  complaint  alleges,  in  effect,  that  February  19,  1889^ 
one  Bathsheba  Wilkinson  died  in  Waukesha  county,  leaving 
a  will  in  which  one  William  E.  Swan  was  named  as  execu- 
tor; that  August  13,  1880,  these  plaintiffs  and  the  defend- 
ant signed  a  bond  with  Swan,  as  such  executor,  and  as 
sureties  for  him,  in  the  matter  of  said  estate;  that  said 
Swan  thereupon  filed  said  bond,  and  qualified  as  such  exec- 
utor, and  entered  upon  the  discharge  of  his  duties  as  such; 
that  June  29, 1893,  Swan  was  adjudged  in  the  matter  of 
said  estate  to  pay  the  sum  of  $2^773.54;  that  September  11, 
1893,  Swan  became  insolvent  and  made  an  assignment  of 
all  his  property  for  the  benefit  of  his  creditors ;  that  between 
that  date  and  November  16, 1893,  the  representative  of  that 
estate  demanded  payment  of  that  sum  from  Swan,  and  also 
from  these  plaintiffs,  as  such  sureties,  and  threatened  the 
plaintiffs  with  suit  unless  the  same  was  forthwith  paid;  that 
November  16,  1893,  the  plaintiffs,  upon  the  advice  of  coun- 
sel, paid  over  to  said  estate  the  said  sum  of  $2,773.54;  that 
these  plaintiffs  thereupon  proved  their  claim  for  the  amount 
so  paid  against  the  estate  of  Swan,  together  with  $50  paid 
by  them  for  legal  services  therein,  but  were  only  able  to 
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collect  from  the  estate  of  Swan  $787.70,  leaving  a  balance 
of  $2,035.84;  that  Swan's  said  estate  had  been  settled,  and 
he  discharged  from  his  debts;  that  the  defendant  paid  noth- 
ing by  reason  of  his  liability  as  surety  on  said  bond;  that 
the  plain tijBfs  bring  this  action  against  him  to  compel  con- 
tribution of  his  one-third  of  the  amount  so  paid  and  ex- 
pended by  them  as  such  sureties,  to  wit,  the  sum  of  $678.61, 
with  interest  thereon  from  November  16,  1893. 

To  that  complaint  the  defendant  demurred  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  From  an  order  overruling  that  demurrer  the  de- 
fendant appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Carney^  Clasen  <6  Walshy  and  for  the  respondents  on  that 
of  D.  n,  Sumner. 

To  the  point  that  the  payment  was  gratuitous,  counsel 
for  the  appellant  cited  Portage  Co.  v.  Waupaca  Co.  15  Wis. 
361;  Fitzsimmona  v.  City  F.  Ins.  Co.  18  id.  235;  Jameson  v. 
Barbery  56  id.  630 ;  Mason  v.  Pierronj  63  id.  239. 

Cassodat,  J.  This  is  not  an  action  on  the  bond  given  by 
Swan  as  executor,  as  counsel  for  the  defendant  seem  to 
think.  This  being  so,  there  was  no  necessity  for  obtaining 
any  permission  from  the  county  court  before  commencing 
the  action;  and  sees.  4014, 4016,  R.  S.,  cited  by  counsel, have 
no  application.  "The  right  of  contribution  is  an  equity 
which  springs  up  at  the  time  two  or  more  persons  assume  as 
to  each  other  the  relation  of  co-sureties  for  a  common  prin- 
cipal, and  ripens  into  a  cause  of  action  when  one  of  the  sure- 
ties pays  more  than  his  proportion  of  the  debt  for  which  all 
were  liable."  Baylies,  Sur.  &  Guar.  317,  ch.  15,  §  1;  Faurot 
V.  OaieSy  86  Wis.  575.  Such  contribution  may  be  enforced 
in  a  suit  at  law  as  well  as  in  equity.  1  Brandt,  Sur.  §  289. 
The  facts  alleged  in  the  complaint  negative  the  contention 
that  the  payment  by  the  plaintiffs  was  voluntary.    They 
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only  made  payment  after  a  demand  had  been  made  of  them 
and  they  had  been  threatened  with  suit  unless  they  paid 
forthwith. 
By  the  Cowrt —  The  order  of  the  circuit  court  is  affirmed. 


Maxwell^  Appellant,  vs.  Sawyeb,  Executor,  Eespondent. 

April  £6 — May  15, 1896. 
Divorce:  When  alimony  ceases:  Parol  evidence^ 

1.  An  allowBnce,  made  to  the  wife  by  a  judgment  of  diTorce,  of  sums 

payable  at  regular  intervals  from  year  to  year,  denominated  ali- 
mony and  not  declared  to  be  a  division  of  the  husband's  estate, 
was  alimony  pure  and  simple,  and  ceased  upon  the  death  of  the 
husband. 

2.  The  terms  and  legal  effect  of  such  judgment  could  not  be  contra- 

dicted by  evidence  of  a  parol  agreement  between  the  parties,  made 
before  the  judgment  was  entered,  that  the  alimony  should  con- 
tinue during  the  life  of  the  wife. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  A.  Soorr  Sloan,  Circuit  Judge.    Affirmed. 

This  is  a  proceeding  begun  in  the  county  court  of  Dodge 
county  by  petition  of  Angelina  If.  Maxwell  for  construction 
of  the  will  of  William  L.  Maxwell,  deceased. 

Angelina  M.  Maxwell  was  the  wife  of  the  deceased  up  to 
the  9th  day  of  December,  1884,  when  a  judgment  of  abso- 
lute divorce  was  rendered  in  an  action  brought  by  William 
L.  Maxwell.  This  judgment  contained  the  following  pro- 
visions on  the  subject  of  alimony:  "It  is  further  adjudged 
that  the  plaintiff  forthwith  pay  to  the  attorney  for  the  de- 
fendant, for  her  as  alimony,  twenty-one  hundred  dollars, 
and  to  her,  as  further  alimony,  the  further  sum  of  two  hun- 
dred dollars  on  the  first  day  of  January,  1885,  and  the  fur- 
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ther  sum  of  four  hundred  dollars  on  the  first  day  of  July, 
1885,  and  the  like  sum  of  four  hundred  dollars  on  the  first 
day  of  each  and  every  six  months  from  said  first  day  of 
July,  1885.  It  is  further  adjudged  that,  to  secure  the  pay- 
ment of  said  semi-annual  allowance  of  alimony  of  $100, 
Geo.  Jess  <fe  Co.,  bankers,  of  Waupun,  "Wis.,  are  hereby  con- 
stituted and  appointed  trustees  to  take  hold  of  the  following 
securities,  to  wit :  The  plaintiff  shall  forthwith  execute  to 
said  Geo.  Jess  &  Co.  a  mortgage  in  trust  on  his  homestead 
in  the  city  of  Waupun,  Wis.,  and  shall  forthwith  deposit 
with  them  and  keep  on  deposit  with  them,  for  the  same 
purpose,  at  least  six  thousand  dollars,  face  value,  of  good 
notes  secured  by  good  real-estate  mortgages." 

William  L.  Maxwell  died  October  10, 1892,  leaving  a  will, 
which  was  dulj^  admitted  to  probate  December  0,  1892,  and 
of  which  will  the  respondent.  Sawyer^  is  the  duly  qualified 
and  acting  executor.  By  this  will  the  testator  provided  for 
the  payment  of  certain  bequests  amounting  to  $20,000,  and 
then  made  the  following  provision :  "All  the  rest,  residue, 
and  remainder  of  my  estate,  real  and  personal,  I,  give,  de- 
vise, and  bequeath  to  Benjamin  F.  Sawyer^  of  Waupun, 
Wisconsin,  to  have  and  to  hold  the  same  as  executor  and 
trustee,  and  his  successor  in  trust  and  office.  In  trust,  how- 
ever, for  the  following  uses  and  purposes,  namely :  To  hold, 
manage,  collect,  invest,  sell,  convey,  and  dispose  of  the  same 
at  his  discretion  and  best  judgment,  and  out  of  the  proceeds 
and  income  of  said  residue  pay  to  Angelina  Maxwell  the 
sum  of  eight  hundred  dollars  ($800)  annually  during  her 
natural  life,  the  same  to  be  paid  semi-annually  on  the  first 
days  of  July  and  January  in  each  year,  during  the  life  of 
the  said  Angelina  MaxwelV^ 

The  petitioner  claimed  that  she  was  elititled  to  receive 

from  the  estate  both  the  sum  of  $800  per  year  provided  by 

the  will,  and  the  sum  of  $800  per  year  under  the  divorce 

judgment,  and  prayed  for  judgment  that  the  executor  be 
Vou90~2;j 
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diracted  to  pay  both  sums  each  year  during  her  life.  The 
county  court  adjudged  that  she  was  entitled  to  both  sums, 
but  on  appeal  to  the  circuit  court  this  judgment  was  re- 
versed, and  the  petitioner  has  appealed  to  this  court. 

James  J,  Dick^  for  the  appellant,  to  the  point  that  the 
death  of  the  divorced  husband  does  not  abate  the  payment 
of  permanent  alimony  or  a  provision  made  for  the  divorced 
wife  of  a  permanent  character,  cited  Storey  v.  Storey^  1  L. 
E.  A.  320 ;  Burr  v.  Burr,  10  Paige,  37. 

77.  TT.  Lander  and  E.  M.  Beach,  for  the  respondent,  to 
the  point  that  the  alimony  ceased  upon  the  death  of  Mr. 
Maxwell,  cited  Campbell  v.  Camphell,  37  Wis.  206,  and  cases 
cited;  Knajpp  v.  Knapp,  134  Mass.  353,  and  cases  cited; 
Lannahan  v.  O'Keefc,  107  111.  620;  Pomeroy,  Eq.  Jur.  §  1120. 

WiNSLow,  J.  It  is  very  clear  that  the  allowance  made  to 
the  wife  by  the  decree  of  divorce  was  alimony  pure  and 
simple.  It  is  so  denominated  in  the  judgment.  It  consists 
of  an  allotment  of  sums  payable  at  regular  intervals  from 
year  to  year,  and  it  is  not  declared  to  be  a  division  of  the 
estate;  hence  it  must  be  construed  as  alimony.  Blake  v. 
Blake,  68  Wis.  303.  The  general  principle  is  well  established, 
also,  that  alimony  continues  only  during  the  joint  lives  of 
the  parties.  It  ends  when  the  husband  dies.  Campbell  v. 
Campbell,  37  Wis.  206,  see  p.  216,  and  cases  there  cited; 
2  Bish.  Mar.,  Div.  &  Sep.  §  836.  Nor  could  it  be  shown,  as 
was  attempted  to  be  shown  by  the  petitioner,  that  there  was 
a  parol  agreement  between  the  parties,  before  the  entry  of 
the  divorce  judgment,  that  the  alimony  adjudged  should 
continue  during  the  life  of  the  petitioner.  The  effect  of  such 
testimony,  if  it  could  have  any  eif ect,  would  be  to  contra- 
dict the  terms  and  legal  effect  of  the  judgment,  and  this  can- 
not be  done.  1  Freem.  Judgm.  §  275.  The  manifest  result 
of  these  principles  is  that  the  circuit  court  was  right  in  hold- 
ing that  the  petitioner  was  not  entitled  to  both  provisions, 
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but  only  to  the  provision  made  by  the  will,  the  provision 
made  by  the  judgment  having  ceased  on  the  death  of  the 
testator. 
By  the  Court —  Judgment  affirmed. 


The  Town  of  Westboro,  Appellant,  vs.  Taylor  County,  Re- 
spondent. 

April  rr—May  IS,  1895. 

Taxation:  Towns:  Recovery  of  county  taxes  wrongfuUy  eoUected, 

A  town  treasurer  eoUeoted  taxes  upon  lands,  but  returned  them  to 
the  county  treasurer  as  delinquent,  and  the  lands  were  sold  there- 
for. Afterwards  the  tax  certificates  were  declared  to  be  void  by 
the  county  board,  and  the  money  paid  for  them,  with  interest, 
was  refunded  to  the  holders.  The  amount  thus  refunded  was  then 
charged  back  to  the  town  and  added  to  the  county  taxes  appor- 
tioned to  it  for  the  following  year,  and  was  collected  and  paid  over 
to  the  county  treasurer.  Hdd,  that  the  town  could  not  recover 
the  amount  from  the  county,  even  if  it  was  wrongfully  coUected. 
It  never  belonged  to  the  town,  and  the  town  treasurer  in  ooUect- 
ing  it  acted,  not  on  behalf  of  the  town,  but  aa  the  agent  of  the 
county. 

Appeal  from  a  judgment  of  the  circuit  court  for  Taylor 
county :  John  K.  Parish,  Circuit  Judge.    Ajfflrmsd. 

This  is  an  action  brought  by  the  town  of  Wesiboroy  in 
Taylor  county,  against  the  county,  to  recover  moneys  which 
had  been,  as  is  claimed,  illegally  charged  back  to  the  town 
and  added  to  its  taxes  by  the  county  board,  under  sec.  1157, 
R.  S.,  and  collected  and  paid  over  to  the  county  by  the  town 
treasurer.  The  case  was  tried  upon  a  stipulation  of  facts. 
The  stipulation  is  as  follows: 

"  It  is  hereby  stipulated  by  and  betwcOTi  the  parties  to  the 
above-entitled  action  that  said  plaintiff,  the  town  of  West- 
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Jw'o,  is  a  duly  organized  and  existing  town  in  Taylor  county, 
"Wisconsin;  that  the  defendant,  Taylor  County y  is  a  duly  or- 
ganized and  existing  county  in  Wisconsin ;  that  in  th^  year 
1889  to  April,  1891,  one  W.  E.  Duncan  was  the  town  treas- 
urer of  said  town  of  Westboro;  that  said  W.  E.  Duncan, 
while  such  treasurer,  filed  with  the  county  treasurer  of  Tay- 
lor county  his  bond,  as  provided  by  law,  and  secured  for 
collection  the  tax  roll  of  the  town  of  WeMioro  for  the  year 
1889,  and  proceeded  to  collect  the  taxes  as  therein  stated ; 
that  said  W.  E»  Duncan,  between  the  time  that  he  received 
said  tax  roll  and  the  time  that  he  returned  the  delinquent 
taxes  for  that  year,  collected  all  the  state,  county,  school,  or 
other  taxes  levied  upon  the  lands  described  in  the  bill  pre- 
sented by  said  plaintiff  to  the  county  board  of  Taylor  county 
on  the  15th  day  of  November,  1892,  and  issued  receipts 
therefor  to  the  several  parties  who  paid  said  taxes,  and 
signed  receipts  as  town  treasurer;  that  after  such  taxes  had 
been  paid  as  aforesaid,  and  within  the  time  prescribed  by 
law,  said  W.  E.  Duncan  returned  the  taxes  charged  against 
said  lands  as  unpaid  and  delinquent  to  the  county  treasurer 
of  Taylor  county,  notwithstanding  said  taxes  had  been  col- 
lected by  said  treasurer,  in  due  form  and  manner  as  unpaid 
and  delinquent  taxes  are  required  to  be  returned  to  such 
county  treasurer,  and,  the  amount  of  such  delinquent  return 
not  being  sufficient  to  pay  the  amount  due  said  county  from 
said  town  for  taxes  for  that  year,  paid  a  balance  due  to  said 
county  treasurer  in  cash  and  county  orders  of  Taylor  county, 
and  received  the  county  treasurer's  receipt  therefor,  and 
said  county  treasurer  filed  a  duplicate  of  such  receipt  in  the 
office  of  the  county  clerk  of  said  county,  and  indorsed  the 
bond  given  by  said  W.  E.  Duncan  to  the  county  treasurer 
for  that  year,  and  on  file  in  his  office,  as  satisfied  and  paid; 
that  said  county  treasurer  thereafter,  in  due  course  of  time, 
advertised  and  sold  said  lands  for  nonpayment  of  taxes,  and 
issued  tax  certificates  thereon;  that  thereafter,  in  the  year 
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1890,  said  certificates  and  the  receipts  of  said  W.  E.  Duncan 
were  duly  presented  to  the  county  clerk  and  county  board 
of  said  county,  and  said  certificates  declared  to  be  void  by 
the  county  board  of  Taylor  county,  and  the  money  paid  for 
such  certificates,  with  interest  at  seven  per  cent,  per  annum, 
refunded  to  the  parties  holding  said  certificates,  and  such 
amount  charged  back  to  said  town  of  Westboro  and  added 
to  the  county  tax  apportioned  to  said  town  for  that  year; 
that  said  town  of  Westboro  included  said  amounts  in  its  tax 
roll  for  the  year  1891,  and  the  same  was  paid  to  the  county 
treasurer  of  Taylor  county ;  that  on  November  15, 1892,  the 
bill  on  file  herein  was  presented  to  the  county  board,  and 
disallowed ;  that  said  W.  E.  Duncan,  as  such  treasurer,  paid 
over  to  said  town,  and  accounted  for  in  settlement  with  said 
town,  only  the  moneys,  as  taxes,  charged  in  said  tax  roll  as 
town  taxes  for  that  year,  and  no  more,  and  that  said  W.  E. 
Duncan,  as  treasurer,  has  never  paid  over  or  accounted  for 
to  said  town  of  Westboro  the  money  so  collected  upon  the 
said  lands  returned  delinquent,  as  described  in  plaintilTs 
complaint,  but  has  failed  and  neglected  to  pay  over  to  said 
county  the  moneys  so  collected  by  him  as  aforesaid,  but,  in 
lieu  thereof,  returned  said  lands  as  delinquent  at  the  time 
said  Duncan  made  his  return  to  the  county  treasurer  of  said 
county  of  the  uncollected  taxes  for  the  year  1889,  as  herein 
set  forth ;  that  said  W.  E.  Duncan,  as  treasurer  of  said  town 
of  Westbo?*o,  collected  in  full  the  taxes  for  said  town  for  the 
year  1889,  as  set  forth  in  said  tax  roll  for  that  year;  that 
the  amounts  stated  in  bUl  presented  to  county  board  are 
correct." 

The  trial  resulted  in  a  judgment  of  nonsuit,  from  which 
this  appeal  is  taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
G.  W.  Adams. 

E.  H.  Schweppe^  for  the  respondent. 
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Newman,  J.  There  is  an  insuperable  objection  to  the 
maintenance  of  this  action  by  the  town.  That  is  the  want 
of  title.  These  moneys  never  belonged  to  the  town;  nor 
were  they  paid  to  the  county  by  any  agent  of  the  town,  nor 
on  behalf  of  the  town.  They  were  not  raised  for  the  town 
or  by  the  town  or  by  its  authority.  They  were  raised  by 
direction  of  the  county  board,  for  the  county.  They  were 
moneys  understood  to  be  due  to  the  countv  from  the  tax- 
payers  of  the  town.  They  were  added  by  the  county  board 
to  the  county  taxes  which  were  to  be  collected  in  the  town. 
For  the  purpose  of  collecting  the  county  taxes,  the  town 
treasurer  acts  for  the  county.  He  is  its  agent  for  that  pur- 
pose. The  moneys  collected  for  county  taxes  never  go  into 
the  town  treasury  nor  become  a  part  of  the  town  funds. 
These  moneys  were  not  derived  by  the  county  from  the 
town,  but  directly  from  the  taxpayers  themselves.  What- 
ever may  be  the  infirmity  of  the  county's  title  to  them,  it  is 
clear  that  the  town  never  had  any  right  or  title  in  them. 
The  stipulation  of  facts  fails  to  show  that  the  county  has 
received  any  of  the  town's  money,  or  any  for  which  it  is  ac- 
countable to  the  town.    The  judgment  of  nonsuit  was  right. 

Bt/  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Hbndeb,  Appellant,  vs.  Ring,  Respondent. 

AprU  rr—May  16, 1895. 

Appeal  from  justice^  B  court:  Notice:  Replevin:  Evidence. 

1.  The  notice  of  appeal  from  the  judgment  of  a  justice  in  replevin  is 
sufficient  if  it  identifies  the  party  appealing  and  the  cause  in  which 
and  judgment  from  which  the  appeal  is  taken,  although  it  fails  to 
mention  the  value  of  the  property  as  found  and  that  it  was  or- 
dered to  be  delivered  to  the  plaintiff. 
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2l  In  replevin  for  a  pair  of  sleighs  which  plaintiff  had  purchased  of 
defendant  partly  on  credit^  evidence  tending  to  show  that  defend- 
ant took  possession  of  the  sleighs  in  pursuance  of  a  subsequent 
agreement  between  them  is  held  sufficient  to  sustain  a  verdict  in 
his  favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iron 
county :  John  K.  Parish,  Circuit  Judge.     Affirmed, 

On  January  17, 1893,  the  plaintiff  made  and  filed  with 
a  justice  of  the  peace  his  complaint  on  oath  to  the  effect 
that  he  was  the  owner  and  lawfully  entitled  to  the  posses- 
sion of  one  pair  of  logging  sleighs,  about  eight-feet  runners, 
of  the  value  of  $50,  and  that  the  same  had  been  unjustly 
taken  and  was  unjustly  detained  by  the  defendant.  On  the 
same  day  the  justice  issued  his  warrant,  and  the  property 
was  seized  and  taken  into  the  custody  of  the  officer.  Upon 
the  return  day  the  defendant  put  in  a  general  denial,  and 
upon  the  trial  before  the  justice  the  issues  were  found  in 
favor  of  the  plaintiff,  and  the  value  of  the  property  was 
found  to  be  $i5,  and  the  damages  for  the  detention  thereof 
six  cents,  and  judgment  was  entered  accordingly  and  for 
$12.31  costs,  January  20,  1893.  Thereupon  the  defendant 
filed  with  the  justice  an  affidavit  of  his  intention  to  appeal. 
The  plaintiff  thereupon  gave  the  requisite  undertaking  and 
took  possession  of  the  property.  On  February  9,  1893,  the 
defendant  gave  written  notice  to  and  filed  the  same  with 
the  justice,  to  the  effect  that  he  thereby  appealed  to  the  cir- 
cuit court  for  Ashland  county  from  the  judgment  in  said 
action  before  said  justice,  January  20,  1893,  in  favor  of  the 
plaintiff  and  against  the  defendant  for  six  cents  damages 
and  $12.31  costs,  and  also  filed  with  said  notice  before  said 
justice  his  afSdavits  to  the  effect  that  his  said  appeal  was 
made  in  good  faith  and  not  for  the  purpose  of  delay,  and 
that  he  had  so  appealed  from  said  judgment,  and  had  a  valid 
claim  against  the  plaintiff  exceeding  $50. 

On  the  trial  of  the  cause  in  the  circuit  court,  October  20, 


360  SUPKEME  COURT  OF  WISCONSIN.  [90 

Hender  vs.  Ring. 

1893,  the  jury  returned  a  verdict  to  the  effect  that  the  de- 
fendant was  entitled  to  the  possession  of  the  goods  and  chat- 
tels specified  in  the  complaint,  to  wit,  the  pair  of  logging 
sleighs,  about  eight-feet  runners;  that  the  plaintiff  unjustly 
took  and  unlawfully  detained  the  same;  that  the  value 
thereof  was  $45 ;  that  the  damage  which  he  had  sustained 
by  the  unjust  taking  and  detention  thereof  was  six  cents. 
From  the  judgment  entered  thereon  in  favor  of  the  defend- 
ant the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Foster  cfe  Bushnell^ 
and  oral  argument  by  T.  H.  BushneU. 

For  the  respondent  there  was  a  brief  by  A.  L,  Ruggles^ 
and  oral  argument  by  Rufua  B.  Sraith. 

Cassoday,  J.  The  defendant  made  no  claim  for  a.  return 
of  the  property  in  his  answer.  Upon  the  rendition  of  the 
judgment  before  the  justice  the  plaintiff  obtained  the  posses- 
sion of  the  property  by  complying  with  the  statutes,  as  men- 
tioned in  the  foregoing  statement.  K.  S.  sec.  3759.  At  the 
commencement  of  the  trial  in  the  circuit  court  the  parties 
stipulated  that  the  value  of  the  property  was  $45.  Upon 
the  rendition  of  the  verdict  in  that  court  the  defendant 
elected,  in  open  court,  to  take  judgment  absolutely  for  the 
value  of  the  property  and  the  damage  for  the  detention  as 
found.  Such  being  the  facts  in  the  record,  there  can  be  no 
valid  objection  to  the  form  of  the  judgment. 

1.  It  is  contended  that  the  notice  of  appeal  from  the  judg- 
ment rendered  by  the  justice  was  insufficient  to  give  the  cir- 
cuit court  jurisdiction,  and  hence  that  the  refusal  of  that 
court  to  dismiss  the  appeal  was  error.  The  only  defects  in 
the  notice  claimed  are  the  failure  to  mention  the  value  of 
the  property  as  therein  found  and  determined,  and  the  fail- 
ure to  mention  that  such  property  was  therein  ordered  to 
be  delivered  to  the  plaintiff.  The  notice  was,  however,  suffi- 
cient to  identify  the  party  appealing  and  the  cause  in  which 


"Wis.]  JANUAEYTERM,  1895.  361 

Hender  Ta  Ring. 

and  the  judgment  from  which  the  appeal  was  taken,  and 
hence  was  sufficient  to  give  the  circuit  court  jurisdiction, 
within  the  repeated  decisions  of  this  court.  Noall  v.  Ilal- 
onen^  84  Wis.  402;  Friemark  v,  Rosenkrans^  81  Wis.  359. 
Statutorj''  provisions  in  regard  to  such  appeals  are  remedial 
in  their  nature,  and  hence  must  be  Uberallv  construed  so  as 
to  effectuate  the  purpose  for  which  they  were  intended. 

2.  It  is  conceded  that  the  plaintiff  purchased  the  sleighs 
in  question  of  the  defendant,  and  in  part  payment  thereof 
delivered  to  him  a  pair  of  old  sleighs,  and  was  to  pay  the 
balance  of  the  purchase  price  in  cash  at  a  time  stated.  He 
failed  to  make  such  payment,  and  the  defendant  contends, 
and  his  evidence  tends  to  prove,  in  effect,  that  by  reason  of 
such  failure  it  was  agreed  by  and  between  the  parties  that 
the  defendant  might  take  back  the  old  sleighs  and  get  the 
new  ones;  and  that,  in  pursuance  of  that  agreement,  he  did 
so.  The  evidence  on  the  part  of  the  plaintiff  gives  a  differ- 
ent version  to  the  alleged  agreement.  The  court  submitted 
to  the  jury  the  questions  in  dispute  in  regard  to  such  subse- 
quent agreement,  with  instructions  to  the  effect  that  the 
plaintiff  must  recover,  unless  they  found  that  such  subse- 
quent agreement*  was  made  as  contended  by  the  defendant,, 
and  that  the  burden  was  upon  him  to  prove  such  agreement. 
The  jury  found  for  the  defendant,  and  hence  must  have 
found  that  such  subsequent  agreement  was  made  as  claimed 
by  him.  There  is  evidence  sufficient  to  sustain  the  verdict. 
The  finding  of  the  jury  is  a  verity.  There  is  no  exception 
to  the  charge.  It  follows  that  there  was  no  error  in  refus- 
ing to  direct  a  verdict  in  favor  of  the  plaintiff,  nor  in  refus- 
ing to  set  aside  the  verdict  and  grant  a  new  trial. 

By  tlie  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. * 
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BuLCKBUBN,  Respondent,  vs.  Lake  Shobb  Tbaffio  Compakt, 

Appellant. 

April  XJ—May  15, 1896. 

Lien  of  judgment:  Trust  in  favor  of  creditora:  Homestead:  Abandon- 

tnent, 

1.  The  trust  which  arises,  under  sec.  2078,  R.  S.,  where  one  person  pays 

for  land  and  the  title  is  taken  in  the  name  of  another,  is  a  trust  in 
favor  of  the  creditors  of  the  former,  and  he  acquires  no  title  to 
which  a  judgment  lien  can  attach. 

2.  Plaintiff  left  the  premises  in  question,  which  were  then  his  home- 

stead, for  the  sole  purpose,  as  he  testified,  of  securing  the  rent 
therefrom  and  with  the  intention  to  return  in  six  mpnths.  He 
built  another  house  suited  for  his  use,  and  which  he  in  fact  used, 
on  a  lot  for  which  he  himself  paid,  and  witnessed  and  had  recorded 
a  contract  for  the  conveyance  of  said  lot  to  his  daughter,  in  which  * 
contract  it  was  described  as  his  homestead.  He  remained  away 
from  the  premises  in  question,  although  they  became  vacant  and  so 
remained  for  months,  for  more  than  six  years  after  leaving  them; 
but  he  testified  that  his  intention  had  always  been  to  go  back. 
Held,  that  he  had  abandoned  the  premises  as  his  homestead,  and 
that  the  lien  of  a  judgment  against  him  had  attached  thereta 
His  ex  post  facto  professions,  after  circumstances  had  rendered  a 
return  advantageous,  were  insufficient  to  rebut  the  presumption 
that  his  removal  was  animo  manendi. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge.    Heversed. 

Action  to  remove  a  cloud  on  title.  The  complaint  alleged 
ownership  in  the  plaintiff  since  November  2, 1886,  of  lot  8, 
in  block  6,  original  plat  of  the  village  of  Hurley,  Ashland 
county,  and  that  it  is  and  has  been  since  said  2d  of  Novem- 
ber the  plaintiff's  homestead ;  that  the  defendant  obtained 
a  judgment  against  the  plaintiff,  November  10,  1885,  for 
$20,036.45  and  costs,^and  docketed  a  transcript  thereof  in 
Ashland  county,  November  12, 1885;  that  thereafter  execu- 
tion was  issued  on  said  judgment,  and  the  said  lot  sold  to 
the  defendant  by  the  sheriff  upon  such  execution ;  and  that 
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the  defendant  sets  np  a  claim  to  said  lot  under  such  sale, 
the  answer  admits  the  legal  title  of  the  plaintiff  in  the  lot, 
but  denies  that  the  same  is  or  ever  has  been  the  plaintiff's 
homestead,  and  justifies  its  claim  thereto  under  its  judgment 
and  execution  sale. 

It  appeared  upon  the  trial  that  in  November,  1884,  the 
property  in  question  was  a  vacant  lot,  and  that  on  the  3d  of 
said  month  it  was  deeded  by  the  Northern  Chief  Iron  Com-  , 
pany  to  K.  D.  Blackburn,  an  eighteen  year  old  son  of  the 
plaintiff,  for  the  expressed  consideration  of  $75.  The  plaint- 
iff testified  that  he  bought  the  lot  for  his  son ;  that  his  son 
paid  the  purchase  money,  "or,  probably,  I  paid  it  for  him; 
he  was  paying  $10  on  the  lot  as  he  could  spare  it."  In  April 
and  May,  1886,  the  plaintiff  built  a  fourteen-room  double 
house  on  the  lot,  with  lumber  bought  of  Hoxie  &  Mellor, 
and  on  the  14th  of  April,  1886,  R.  D.  Blackburn  conveyed 
the  lot  to  said  Hoxie  &  Mellor  as  security  for  said  lumber. 
June  1,  1886,  the  plaintiff  moved  into  the  house  with  his 
family,  and  rented  some  rooms  to  other  parties,  and  contin- 
ued to  live  in  the  house  until  about  May  1, 1887.  On  the 
2d  day  of  November,  1886,  Hoxie  &  Mellor  conveyed  the 
property  to  the  plaintiff,  and  on  the  14th  day  of  December, 
1887,  the  plaintiff  and  his  wife  conveyed  the  same  to  their 
daughter  Anna  B.  Blackburn  for  the  expressed  considera- 
tion of  $1,250.  The  plaintiff  testified  that  the  reason  the 
title  was  put  in  his  daughter's  name  was  that  he  had  to  bor- 
'  row  some  money,  and  the  ])arty  lending  the  money  preferred 
to  have  the  title  in  some  one  else's  name.  From  the  1st  of 
May,  1887,  when  plaintiff  and  his  family  moved  out  of  the 
house,  until  the  trial  of  this  action  in  February,  1893,  the 
house  has  been  either  occupied  by  tenants  or  has  stood 
vacant.  Part  of  the  time  it  was  rented  as  a  boarding  house, 
part  of  the  time  as  an  hotel,  part  of  the  time  as  a  dwelling 
house,  and  after  October  2,  1892,  it  stood  vacant.  The 
plaintiff  testified  that  when  he  made  arrangements  for  the 
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lot  and  to  build  a  house  on  it  he  intended  to  make  it  his 
homestead ;  that  his  object  in  moving  out  of  it  was  to  get  the 
good  rent  which  he  was  offered,  because  he  needed  the  rent 
money,  and  that  his  intention  then  was  to  go  back  to  it  at 
the  end  of  six  months;  that  his  intention  since  then  is  to  go 
back  to  it,  and  that  it  was  never  his  intention  to  abandon  it. 
When  the  plaintiff  and  his  family  moved  away  from  the 
premises,  May  1,  1S87,  they  moved  into  a  small  house  or 
part  of  a  house  on  another  lot  in  Hurley,  the  title  to  which 
was  in  the  Washburn  Lumber  Company.  The  plaintiff  ap- 
pears to  have  previously  made  some  oral  arrangement  to 
purchase  this  lot.  He  testifies  that  his  wife  built  the  first 
part  of  the  house  or  kitchen  into  which  they  moved,  but 
that  she  had  no  means  or  property  of  her  own,  and  the  boys 
gave  her  money  from  time  to  time,  and  he  himself  did.  An 
addition  was  immediately  built  on  this  fragmentary  house. 
The  money  was  furnished  partly,  certainly,  by  the  plaintiff, 
and  probably  entirely  so.  In  this  house  the  plaintiff  and 
his  family  lived  continuously  up  to  the  time  of  the  trial  of 
this  action.  January  11,  1888,  G.  W.  Washburn,  president 
of  the  Washburn  Lumber  Company,  made  a  written  con- 
tract Avith  Anna  B.  Blackburn  to  convey  the  last-mentioned 
lot  to  her,  upon  her  agreement  to  pay  therefor  $1,967.93, 
"  according  to  the  conditions  of  four  certain  promissory  notes 
executed  by  James  BlackhumP  After  the  description  of 
the  property  in  this  contract,  the  following  clause  appears: 
"  This  description  is  intended  to  describe  and  this  contract 
to  apply  to  that  portion  of  land  now  occupied  and  known  as 
the  homestead  of  James  Blackburn^  To  this  contract  James 
Blackburn  was  a  witness.  This  contract  was  recorded  in 
the  register's  office,  December  2,  1889,  and  it  appears  by  the 
index  record  of  the  office  that  it  was  delivered  to  James 
Blachhurn  after  being  recorded,  and  on  the  27th  of  De- 
cember, 1889.  On  the  2d  day  of  December,  1889,  the  Wash- 
burn Lumber  Company  conveyed  the  premises  to  Georgiana 
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M,  Blackburn,  the  plaintiflPs  wife,  for  the  expressed  consid- 
eration of  $2,400.  After  the  description  in  this  deed  appears 
the  following  sentence:  "This  description  is  intended  to  de- 
scribe and  cover  the  tract  of  land  occupied  by  James  Black- 
bum  as  a  residence  for  himself  and  family." 

The  circuit  court  found  that  the  first-mentioned  lot  and 
dwelling  house  was  and  still  is  the  homestead  of  the  plaintiff, 
and  adjudged  that  the  defendant  be  barred  of  all  right  or 
claim  thereto.    From  this  judgment  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  I^ish  <&  Cary,  of 
counsel,  and  oral  argument  by  John  T.  Fish, 

For  the  respondent  there  was  a  brief  by  FosUr  cfe  Bush- 
nellj  and  oral  argument  by  T.  H,  BushnelL 

WmsLow,  J.  It  is  contended  by  the  defendant  that  when 
the  minor  son  of  the  plaintiff,  R.  D.  Blackburn,  acquired 
title  to  lot  8,  block  6,  in  November,  1884,  he  held  it  as  trustee 
for  his  father,  the  plaintiff,  who  paid  the  consideration 
therefor;  and  consequently  that  the  defendant's  judgment 
immediately  became  a  lien  thereon,  under  R.  S.  sec.  2992. 
This  contention  cannot  be  maintained,  because  the  trust  in 
such  case  is  a  trust  in  favor  of  the  creditors  ot  the  person 
paying  the  consideration,  and  not  in  favor  of  such  person 
himself.  E.  S.  sec.  2078.  The  person  paying  the  considera- 
tion acquires  no  title  to  which  a  judgment  lien  can  attach. 
This  has  been  expressly  decided  by  this  court  very  recently. 
Miner  v.  Lane^  87  Wis.  348. 

When  the  plaintiff  actually  acquired  title  to  the  property, 
in  November,  1886,  he  was  residing  upon  it  with  his  family, 
presumptively  with  the  intention  of  making  it  his  home- 
stead, and  it  would  seem  quite  clear  that  the  lien  of  the 
judgment  did  not  attach  during  the  time  of  his  residence 
there  under  such  circumstances.  The  question,  therefore, 
upon  which  the  case  depends  is  whether  he  abandoned  his 
homestead  either  when  he  moved  away  from  it  in  May,  1887, 
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or  subsequently.  The  homestead  exemption  is  not  impaired, 
by  "  temporary  removal  with  the  intention  to  reoccupy  the 
same  as  a  homestead."  B.  S.  sec.  2983.  It  has  been  held 
that  the  words  "temporary  removal,"  as  here  used,  mean 
"  a  removal  for  a  fixed  and  temporary  purpose  or  for  a  tem- 
porary reason ; "  also,  that,  "  in  order  to  prevent  an  abandon- 
'  ment  by  such  removal,  it  must  be  made  with  the  certain  and 
"  abiding  intention  of  returning  to  the  premises  and  residing 
thereon  as  a  homestead."  Moore  v.  Smead^  89  Wis.  658. 
"A  vague  intention  to  return  perhaps  at  some  future  day 
and  reside  there  again,  will  not  preserve  the  homestead." 
Jarvaia  v.  Moe^  38  Wis.  440. 

The  plaintiff  testifies  now  that  he  intended  to  return  at 
the  end  of  six  months.  This  intention  he  evidently  aban- 
doned, because  he  did  not  return  then,  but  left  it  either  rented 
or  vacant  for  nearly  six  years.  He  also  testifies  now  that 
his  intention  has  always  been  to  go  back  to  that  homestead. 
In  this  connection  the  remarks  of  Ryan,  C.  J.,  in  Jamais  «. 
Moe^  supray  are  very  pertinent :  "  When  he  made  the  re- 
moval, the  presumption  was  that  he  did  so  animo  manendi. 
1  Kent,  Comm.  76.  The  presumption  might  be  rebutted  by 
circumstances  and  conditions  surrounding  the  removal,  or 
declarations  accompanying  it,  manifesting  a  temporary  pur- 
pose and  an  intention  to  return;  but  not  satisfactorily  by 
ex  post/aeto  professions,  after  intervening  occurrences  had 
made  return  advantageous.  The  intention  which  is  suffi- 
cient to  rebut  the  presumption  must  be  positive  and  certain, 
not  conditional  or  indefinite."  Examining  the  testimony  in 
this  case,  we  see  no  circumstances  or  declarations  which  ac- 
companied or  immediately  followed  the  plaintiff's  removal 
which  tend  to  rebut  the  presumption  that  such  removal  was 
made  animo  man^endL  On  the  contrary,  all  such  circum- 
stances tend  to  confirm  the  presumption.  He  leaves  the 
place  with  the  definite  purpose  (as  he  testifies)  to  return  ia 
six  months.    On  the  contrary,  he  remains  away  nearly  six 
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years.  He  builds  another  house,  suited  for  his  own  use, 
and  which  he  in  fact  uses,  on  property  for  which  he  himself 
pays,  so  far  as  it  is  paid  for  at  all.  He  witnesses  and  re- 
cords a  contract  for  this  second  lot,  in  which  it  is  described 
as  his  "  homestead."  He  now  declares  that  his  only  pur- 
pose in  removing  from  the  property  in  question  was  to  se- 
cure the  rent  therefrom,  but  when  it  becomes  vacant  and 
so  remains  for  months  he  does  not  return  to  it.  In  fact, 
the  only  evidence  tending  to  rebut  the  presumption  that  his 
removal  was  made  animo  manendi  is  his  ex  post  facto  pro- 
fessions made  at  the  time  of  the  trial,  when  circumstances 
had  rendered  his  return  advantageous.  We  do  not  regard 
these  professions  as  in  any  respect  sufficient  to  rebut  the 
presumption,  strengthened  as  it  is  by  contemporary  circum- 
stances and  conditions.  The  evidence  shows  very  clearly 
to  our  minds  that  when  the  plaintiff  removed  from  the  prem- 
ises  in  question  he  had  no  positive  or  certain  intention  to 
return,  and  that  he  consequently  abandoned  it  as  a  home- 
stead. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  defendant. 


Rayson,  Eespondent,  vs.  Horton  and  another.  Appellants. 

AprU  27 —May  16, 1896. 

Change  of  venue:  Appeal  from  municipal  court:  Foreclosure  of  lien  on 

logs,  etc 

The  right  of  a  defendant,  under  sec  2624  S.  &  K  Ann.  Stat&,  to  have 
the  place  of  trial  of  an  action  pending  on  appeal  from  a  justice's 
or  municipal  court  changed  to  the  county  of  his  residence,  is  ab- 
solute in  the  case  therein  specified,  whether  the  action  was  or  was 
not  properly  brought  in  the  county  in  which  it  was  commenced; 
and  said  section  is  not  in  any  respect  repealed  or  modified  by 
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sec.  2,  ch.  139,  Laws  of  1891,  which  provides  that  the  petition  for 
a  lien  on  logs,  etc.,  shall  be  filed  in  the  county  in  which  the  labor 
or  services  were  performed,  or,  when  the  property  has  been  trans- 
ported to  another  county,  the  petition  may  be  filed,  and  an  action 
to  foreclose  the  lien  brought,  in  the  county  where  the  property  is 
at  the  time  of  filing  the  petition. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county :  Charles  V.  Bardeen,  Circuit  Judge.     Reversed. 

This  action  was  commenced  in  the  municipal  court  of 
Oneida  county,  to  foreclose  a  laborer's  lien  against  certain 
railroad  ties,  etc.,  in  that  county,  for  work  and  labor  per- 
formed thereon  by  the  plaintiff.  The  defendants  appeared 
in  the  action,  and  from  a  judgment  rendered  therein  against 
them  they  appealed  to  the  circuit  court  for  Oneida  county, 
and  thereupon  moved  that  court  to  change  the  place  of  trial 
of  the  action  to  Price  county,  on  the  ground  that  they  were 
then,  and  at  the  time  the  action  was  commenced,  residents 
of  that  county.  The  motion  was  opposed  on  the  ground 
that  the  action  was  one  commenced  under  ch.  139,  Laws  of 
1891,  entitled  "  An  act  in  relation  to  liens  on  logs  and  lum- 
ber," and  that  the  specific  property  on  which  a  lien  was 
claimed  had  been  attached,  and  that  the  place  of  trial  could 
not  be  changed  for  the  reasons  assigned.  The  circuit  court 
denied  the  motion,  and  the  plaintiff  obtained  judgment  in 
that  court,  from  which  the  defendants  appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Ansan  Oreen^  attorney,  and  Levi  J.  Billings^  of  counsel,  and 
for  the  respondent  on  that  of  Miller  cfe  McCormick. 

Pinney,  J.  The  statute  (sec.  2624,  S.  &  B.  Ann.  Stats.) 
makes  it  the  duty  of  the  circuit  court  to  "  change  the  place 
of  trial  of  any  action  commenced  before  a  justice  of  the 
peace  or  municipal  court  by  process  personally  served,  or 
wherein  the  defendant  shall  enter  his  appearance  in  such 
justice  or  municipal  court,  and  pending  upon  appeal,  to  the 
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oircait  court  of  the  county  in  which  the  defendant  resides, 
upon  his  motion  made  at  the  first  term  at  which  the  action 
shall  be  noticed  for  trial,  if  it  shall  be  shown  that  he  was, 
when  the  action  was  commenced,  a  resident  of  such  county." 
The  application  in  this  case  was  made  in  due  season  and  upon 
a  state  of  facts  bringing  the  case  clearly  within  the  statute. 
This  section  of  the  statute  is  broader  in  its  scope  and  effect 
than  sec.  2621,  which  extends  only  to  cases  where  the  qounty 
designated  in  the  summons  or  complaint  ^*  is  not  the  proper 
place  of  trial."  It  secures  an  absolute  right  to  a  change  of 
the  place  of  trial  in  the  case  specified  in  it,  whether  the  ac- 
tion was  or  was  not  properly  brought  in  the  county  where 
it  was  commenced.  The  case  of  Van  Kleck  v.  Hanchett^  51 
Wis.  398,  is  decisive  of  the  question  involved.  Whether  the 
action  is  local  or  transitory  in  its  nature  cannot  make  any 
difference.  In  either  case  it  is  within  the  plain  language  of 
the  section.  Although  the  statute  governing  the  action 
(Laws  of  1891,  ch.  139,  sec.  2)  provides  that  the  petition  for 
a  lien  shall  be  filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  in  which  the  labor  or  services  were  done 
or  performed,  or,  when  the  property  has  been  transported 
to  another  county,  that  the  petition  may  be  filed,  and  an 
action  to  foreclose  the  lien  brought,  in  the  county  where  the 
property  is  at  the  time  of  filing  the  petition,  the  right  of  the 
defendant  to  a  change  of  the  place  of  trial  upon  the  grounds 
specified  in  this  case  remains,  as  clearly  so  as  if  the  applica- 
tion had  been  founded  on  alleged  prejudice  of  the  circuit 
judge.  It  is  entirely  clear  that  the  provisions  in  the  act  of 
1891  do  not  in  any  respect  repeal  or  modify  sec.  2624,  under 
which  the  application  in  question  was  made.  It  was  error 
to  deny  it,  for  which  the  judgment  appealed  from  must  be 
reversed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  grant 

the  defendants'  application  for  a  change  of  place  of  trial. 
Vol.  90— 24 
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Gbeen  Bay  &  Mississippi  Canal  Company,  Bespondent,  ys» 
Kaukauna  Water  Power  Company  and  others,  imp., 
Appellants. 

Green  Bay  &  Mississippi  Canal  Company,  Bespondent,  vs. 
Patten  Paper  Company  (Limited)  and  others,  imp.,  Ap- 
pellants. 

Green  Bay  &  Mississippi  Canal  Company,  Respondent,  vs. 
Hewitt  and  another,  imp..  Appellants. 

December  99, 1894  —  June  20, 1895, 

Waters:  Dams:  Riparian  rights:  Improvement  of  navigation:  Surplus 
water:  Use  for  power:  Diversion:  Preseription:  Judgment  on  ap- 
peal. 

1.  As  a  general  rule,  the  owner  of  a  dam  and  the  water  power  created 

by  it  must  return  the  water  to  the  stream  in  such  a  manner  and 
at  such  a  place  as  not  to  deprive  lower  riparian  owners  of  its  use 
as  it  has  been  accustomed  to  flow  past  their  lands. 

2.  The  right  of  the  state  to  improve  the  Fox  river  for  the  purpose  of 

aiding  its  navigation  was  superior  to  the  rights  of  riparian  owners^ 
and  it  might  take  and  divert,  absolutely  and  without  compensa- 
tion, so  much  of  the  water  as  might  be  required  for  that  purpose. 

Z,  The  state  could  not  lawfully  make  a  dam  or  any  other  improvement 
in  the  Fox  river  for  the  sole  purpose  of  creating  a  water  power  to 
be  leased  for  manufacturing  purposes,  if  such  improvement  would 
work  injury  to  a  lower  riparian  owner;  but  where  a  dam  was 
made  by  or  under  the  authority  of  the  state  for  the  bona  fide  pur- 
pose of  aiding  navigation,  and  incidentally  there  was  a  surplus  of 
water  available  for  power,  such  power  might  be  leased  or  sold  to 
private  individuals. 

4  The  surplus  water  of  a  dam  lawfully  built  in  the  Fox  river  to  feed 
a  canal  around  rapids  in  aid  of  navigation,  although  under  a  stat- 
ute (Laws  of  1848,  p.  62,  sec.  16)  providing  that  the  water  power 
should  belong  to  the  state,  cannot  be  diverted  from  its  natural 
channel  to  the  injury  of  lower  riparian  owners,  by  the  state  or  its 
grantees,  through  the  canal  and  sluiceways  therefrom. 

6.  The  diversion  of  an  inconsiderable  portion  of  such  water  for  twenty 
years  was  not  sufficient  to  establish  a  right  by  prescription. 

0.  The  specific  place  and  the  precise  manner  in  which  the  water  must 
be  returned  to  the  stream  are  not  determined  on  the  appeal  in 
this  case,  no  such  issue  having  been  made  or  adjudged  in  the  trial 
oourt>  and  the  record  furnishing  no  data  for  the  determination  of 
those  matters. 
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Appeals  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  R.  N.  Austin,  Judge.    Reversed. 

In  1846  Congress  granted  to  the  state  of  Wisconsin,  when 
it  should  become  a  state,  certain  lands  to  be  used  in  improv- 
ing the  navigation  of  the  Fox  and  Wisconsin  rivers.  In  1848 
the  state  accepted  the  grant,  and  placed  the  construction, 
maintenance,  and  operation  of  such  improvement  under 
control  of  a  board  of  public  works.  Sec.  15  of  the  act  (Laws 
of  1848,  p.  61)  provided;  "  In  the  construction  of  such  im- 
provements, the  said  board  shall  have  power  to  enter  on,  to 
take  possession  of  and  use  all  lands,  waters  and  materials, 
the  appropriation  of  which  for  the  use  of  such  works  of  im- 
provement shall  in  their  judgment  be  necessary."  This  boai-d 
of  public  works  entered  upon  the  work  of  improving  the 
navigation  of  those  streams. 

In  1853  the  legislature  incorporated  the  Fox  &  Wisconsin 
Improvement  Company,  and  granted  to  it  aU  the  works  of 
improvement,  land,  and  property  of  the  state  connected 
therewith,  on  condition  that  it  should  prosecute  the  work 
of  improvement  with  vigor.  The  property  owned  by  the 
state  and  granted  to  the  improvement  company  consisted  in 
an  easement  in  the  lands  occupied  by  the  canal,  dams,  and 
ponds,  and  the  water  powers  incidentally  created  by  the 
danas.  The  water  powers  which  the  state  owned  and  trans- 
ferred to  the  improvement  company  were  such  as  the  state 
owned  by  virtue  of  sec.  16  of  the  act  of  1848  (p.  62),  which 
provided :  "  Whenever  a  water  power  shall  be  created  by 
reason  of  any  dam  or  other  improvement  made  on  any  of 
said  rivers,  such  water  power  shall  belong  to  the  state." 
The  state  did  not  take  or  own  real  estate  below  its  dams, 
except  what  was  taken  for  and  occupied  by  the  canal. 

In  1866  all  the  title  and  interests  of  the  improvement  com- 
pany in  aU  the  works  of  improvement,  lands,  and  property, 
including  the  water  powers  created  by  the  improvements, 
were  sold  under  a  judgment  of  foreclosure  and  sale  under  a 
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deed  of  trust  executed  by  the  improvement  company.  The 
purchasers  became  incorporated  as  the  Green  Bay  <&  Mis- 
sissippi Canal  Company^  which  became  the  owner  of  all  the 
property  and  improvements  which  had  been  owned  by  the 
improvement  company.  In  September,  1872,  the  Chreen  Bay 
c&  Mississippi  Corneal  Company  conveyed  its  canal  and  works 
of  improvement  to  the  United  States,  reserving  to  itself  all 
its  water  powers,  in  the  following  language:  "The  water 
powers  created  by  the  dams,  and  the  use  of  the  surplus 
waters  not  required  for  purposes  of  navigation,  .  .  . 
and  lots  necessary  to  the  enjoyment  of  the  same." 

In  this  manner  the  Oreen  Bay  <&  Mississippi  Canal  Com- 
pany has  derived  whatever  title  and  rights  it  has  in  the  water 
powers  created  by  the  improvements  and  in  the  water  of 
the  streams. 

The  Cfreen  Bay  <&  Mississippi  Canal  Company y  and  its 
said  predecessors  in  title,  made  many  and  expensive  works  of 
improvement  for  the  purpose  of  facilitating  the  navigation 
of  the  Fox  river,  such  as  dams,  canals,  and  locks.  The  Fox 
river  is  a  navigable  stream,  which  has  an  ordinary  flow  of 
about  300,000  cubic  feet  a  minute,  and  in  low  water  a  flow 
of  150,000  cubic  feet  a  minute.  At  Eikukauna  there  were 
rapids  which  had  a  descent  of  about  forty-two  feet  from  the 
head  of  the  rapids  to  slack  water  below,  a  distance  of  about 
one  mile  and  a  half.  The  flow  of  150,000  cubic  feet  a  min- 
ute of  the  water  down  these  rapids  affords  a  power  equal  to 
300  horse  pow'er  per  foot  of  faD.  This  is  substantially  equal 
to  12,600  horse  power  on  the  whole  rapids. 

Between  the  years  1851  and  1856  a  public  dam  was  built 
under  the  act  of  1848,  at  Kaukauna,  at  the  head  of  the 
rapids,  for  the  purpose  of  creating  slack  water  above,  and 
feeding  a  canal  around,  the  rapids.  This  dam  created  about 
a  nine-foot  head,  equal  to  about  2,700  horse  power  of  water. 
A  navigable  canal  was  constructed  from  the  pond  made  by 
this  dam  to  slack  water  below  the  rapids.    One  thousand 
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cubic  feet  of  water  a  minute  is  required  for  the  use  of  the 
canal,  for  the  purposes  of  navigation,  during  the  season  of 
navigation.  This  is  less  than  one  per  cent,  of  the  natural 
flow  of  the  stream.  The  rest  constitutes  the  surplus  water 
power  which  is  created  by  the  dam. 

The  river,  between  the  dam  and  slack  water  below,  is 
rapids,  and  has  never  been  navigable.  It  is  divided  by 
islands  into  three  principal  channels,  known  as  the  north, 
middle,  and  south  channels.  All  these  islands  were  sur- 
veyed and  sold  as  separate  parcels  of  land  by  the  United 
States.  Island  No.  4  is  about  700  feet  below  the  dam,  and 
is  about  135  rods  long.  Island  No.  3  is  about  seventy  rods 
below  the  head  of  island  No.  4.  The  water  in  the  river 
below  the  dam,  by  nature,  flowed  ^Vir  ^^  ^^®  north  channel, 
■f^  in  the  middle  channel,  and  ^Vo'  i^  ^^^  south  channel. 
The  natural  ordinary  flow  of  the  water  down  the  rapids 
a£Fords  300  horse  power  per  foot  of  fall.  This  is  substan- 
tially 2,700  horse  power  at  the  dam,  and  12,G00  horse  power 
below  the  dam. 

The  crest  of  the  government  dam  is  lower  than  the  walls 
of  the  canal ;  so  that  so  much  of  the  flow  of  the  stream  as 
is  not  used  for  navigation  must  pass  over  the  dam,  and 
down  the  channel  of  the  stream,  over  the  rapids,  and  past 
the  lower  riparian  proprietors,  unless  it  is  diverted  for  pur- 
poses other  than  the  uses  of  navigation. 

The  canal  takes  its  water  from  the  pond  immediately 
above  the  dam,  at  the  north  bank  of  the  stream.  Its  course 
for  some  distance  is  nearlv  alonff  the  north  bank  of  the 
stream.  From  the  intake  of  the  canal  to  the  first  lock  (a 
distance  of  more  than  1,100  feet)  the  waters  of  the  canal  are 
on  the  same  level  as  the  waters  in  the  pond.  There  was  at 
one  time  a  guard  lock  at  the  point  where  the  canal  meets 
the  pond,  to  protect  the  banks  of  the  canal  in  times  of 
freshet.  This  guard  lock  is  no  longer  used,  and  is  out  of  re- 
pair.    The   Green  Ba]/  dk  Mississippi  Canal  Company  has 
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cut  the  soutK  bank  of  the  canal  between  the  dam  and  the 
first  lock,  in  several  diflferent  places,  in  order  to  make  water 
power  for  its  own  mills  and  to  be  leased  to  others.  For  this 
purpose  it  diverts  through  the  canal,  and  through  its  sluice- 
ways through  the  bank  of  the  canal,  a  large  part  of  the 
natural  flow  of  the  water  of  the  stream,  and  discharges  it 
again  below  the  heads  of  islands  Nos.  4  and  3 ;  so  that  a 
considerable  part  of  the  natural  flow  of  the  stream  is  wholly 
diverted  from  the  south  and  middle  channels.  This  diversion 
of  the  water  of  the  stream  works  great  detriment  to  the 
riparian  owners  of  water  powers  below  the  government 
dam,  and,  by  accelerating  the  current,  impairs  navigation. 

The  action  was  brought  originally  by  the  Patten  Paper 
Company  {Limited)  to  obtain  an  adjudication  of  the  relative 
proportions  of  the  flow  of  the  river  below  the  dam  in  the 
several  channels,  and  to  enjoin  the  Kaukauna  Water  Power 
Company  from  diverting  any  water  to  the  south  channel 
which  of  right  should  flow  in  the  middle  channel.  But  in 
the  course  of  the  litigation  the  issues  have  been  changed  and 
enlarged ;  so  that  now  the  principal  question  involved  is  the 
right  of  the  Green  Bay  i&  Mississippi  Canal  Compcmy  to 
divert  the  water  of  the  stream  for  water  power,  by  means 
of  the  canal  and  its  sluiceways,  from  the  riparian  proprietors 
of  water  powers  below  the  dam.  AU  the  parties  to  the  ac- 
tion, except  the  Green  Bwy  (&  Mississippi  Canal  Compa/ny^ 
are  riparian  proprietors  or  lessees  of  water  powers  upon  the 
lipids  below  the  dam,  who  are  damaged  by  the  diversion  of 
the  water  from  its  accustomed  channels. 

The  Green  Bay  &  Mississippi  Canal  Companyj  in  its 
pleading,  in  the  nature  of  a  cross  complaint,  claims  that  ^'  it 
is  the  owner  of  all  of  the  water  power  created  by  the  govern- 
ment dam  in  question,  and  has  the  right  to  make  exclusive 
use  of  the  same  at  any  point  on  its  own  lands  where  the 
same  can  be  made  available,  and  particularly  at  points  or 
places  on  said  dam,  including  its  extension  to  the  said  lock." 
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The  other  parties  to  the  action  denied  this  right,  and  over 
this  issue  is  the  contention. 

The  superior  court,  among  other  things,  adjudged  as  fol- 
lows: "  It  is  hereby  considered,  adjudged,  and  decreed  that 
the  defendant,  the  Green  Bay  ds  Mississippi  Canal  Com- 
jpanyy  is  the  owner  of  and  entitled,  as  against  all  of  the  par- 
ties to  this  action  and  their  successors,  heirs,  and  assigns,  to 
the  full  flow  of  the  river  not  necessary  for  navigation  from 
the  said  upper  or  government  dam  across  the  Fox  river  at 
Kaukatma,  and  is  not  obliged  to  permit  any  of  the  water  of 
the  river  or  pond  to  flow  over  the  dam,  but  is  entitled  to 
withdraw  from  the  pond  made  by  said  dam  all  of  the  surplus 
waters  not  necessary  for  navigation,  either  through  the 
canal  extending  from  the  pond  to  slack  water  below  the 
rapids,  or  directly  from  the  pond,  and  use  the  same  from 
said  canal  or  said  pond,  and  let  such  water  to  others  to  be 
used  wherever  it  may  be  available  for  water  power,  and  re- 
turn the  same  to  the  river  where  it  shall  see  fit,  and  is  not 
obliged  to  permit  any  of  the  water  from  the  river  or  pond 
to  flow  over  said  dam.  And  it  is  further  considered  and 
adjudged  that  all  and  singular  the  other  parties  to  this  ac- 
tion are  hereby  forever  enjoined  from  interfering  with  the 
said  Oreen  Bay  <Sk  Mississippi  Canal  CoTnpany  in  so  with- 
drawing and  using  such  water."  From  this  and  some  other 
parts  of  the  judgment,  Patten  Paper  Compam>y  {Limited) 
and  others,  Komkauna  Water  Power  Company  and  others, 
Henry  Hewitt^  Jr.^  and  William  P.  Hewitt  appealed. 

Damd  S.  Ordway^  of  counsel,  for  the  appellants  JTaw- 
katma  Water  Power  Company  and  others,  and  attorney  for 
the  appellants  Hewitt^  argued,  among  other  things,  that  the 
law  upon  the  subject  of  diversion  of  water,  in  Wisconsin,  is 
the  same  whether  the  stream  be  navigable  or  not,  subject 
only  to  the  right  of  the  public,  in  case  the  stream  is  naviga- 
ble, to  the  use  of  the  water  thereof  for  the  purposes  of  navi- 
gation.   Jones  V.  PeU{bo7ie,  2  Wis.  308 ;  Olson  v.  MerriU^  42 
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id.  203;  Norcrosa  v,  GriffitJi^^  65  id.  599;  State  v.  Carpenter^ 
68  id.  165;  Janeavills  v.  Carpenter,  77  id.  288,  300,  801; 
Cheen,  Bay  dk  M,  C,  Co,  v.  Kaukauna  W,  P,  Co,  70  id.  635 ; 
Kaukauna  W,  P.  Co.  v.  G,  B.  (&  M.  C  Co.  142  U.  S.  254, 
271;  Grand  Rapids  v.  Powers,  89  Mich.  94;  Ba/rney  v, 
Keokuk,  94  U.  S.  324.  Riparian  proprietors  upon  both  nav- 
igable and  unnavigable  streams  are  entitled,  in  the  absence 
of  grant,  license,  or  prescription  limiting  their  rights,  to 
have  the  stream  which  washes  their  land  flow  as  it  is  wont 
by  nature,  without  material  diminution  or  alteration.  Gk>uld, 
Waters  (2d  ed.),  §§  205,  215;  Angell,  Watercourses  (6th  ed.), 
§  97,  notes.  "  Whenever  a  watercourse  divides  two  estates, 
the  riparian  owner  of  neither  can  lawfully  carry  off  any 
part  of  the  water  without  the  consent  of  the  other  opposite, 
and  each  riparian  owner  is  entitled,  not  to  a  half  or  other 
proportion  of  the  water,  but  to  the  whole  bulk  of  the  stream, 
undivided  and  indivisible."  Angell,  Watercourses, '  113 ; 
Gould,  Waters,  §§  213-215;  Kinney,  Irrigation,  §§  60,  68, 
70,  74;  Ooulson  &  F.  Waters,  115-125;  Plundeigh  v.  Da^uy 
son,  6  111.  544;  Coming  v.  Tray  L  <6  Jf^.  F.  40  N.  Y.  191; 
Parker  v,  Griswold,  17  Conn.  288;  Vandenlmrgh  v.  Van 
Bergen,  13  Johns.  212;  Blanchard  v.  Baker,  8  Me.  253; 
Webb  V.  Portland  Mfg.  Co.  3  Sumner,  189 ;  Washburn,  Easem. 
221,  and  notes;  Moulton  v.  Newburyport  TT.  Co.  137  Mass. 
166;  LoADSon  v.  Mowry,  52  Wis.  236;  StiUnian  <&  Co,  v. 
White  R.  M.  Co.  3  Woodb.  &  M.  543;  Curtis  v.  Jackson,  13 
Mass.  507;  Branch  v.  Doane,  18  Conn.  242;  Seeleyv.  Brushy 
35  id.  424;  Peck  v.  Loyd,  38  id.  572;  Howe  v.  Andrews,  62 
id.  402.  The  right  of  the  Kaukauna  Water  Power  Company 
is  to  have  all  of  the  water  of  the  river  flow  in  its  natural 
course  over  its  land.  There  can  be  no  question  as  to  the 
reasonableness  or  unreasonableness  of  diversion;  there  may 
be  a  reasonable  detention,  but  diversion  is  in  and  of  itself  an 
actionable  wrong.  Van  Hoesen  v.  Coventry,  10  Barb.  521 ; 
Garwood  V.  N.  T.  C.  cfe  H.  R.  R.  Co.  17  Hun,  356, 360-1 ;  S.  C 
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83  N.  Y.  400;  Smith  v.  Rochester ^  92  id.  473.  Again,  it  is 
the  right  of  the  Kaukav/na  Water  Power  Company  to  have 
aUofihe  waiter  which  is  raised  by  the  governnient  dam  (be- 
yond that  which  is  necessary  for  the  purposes  of  navigation) 
returned  to  the  channel  of  the  river  immediately  below  the 
dam,  so  that,  or  in  sach  manner  that,  it  will  be  distributed 
over  the  whole  surface  of  the  natural  bed  of  the  river  to 
the  same  depth  and  with  the  same  direction  of  current  as  it 
usually  ran  in  a  state  of  nature,  because  in  no  other  way  can 
the  water  distribute  itself  through  and  over  the  beds  of  the 
several  channels  in  the  same  proportion  as  it  was  distributed 
in  a  state  of  nature.  Kensit  v.  G.  E,  R.  Co.  27  Ch.  Div.  129, 
132;  Sampson  v.  Hoddinotty  1  C.  B.  (N.  S.),  590;  Parker  v, 
Griswoldy  17  Conn.  288 ;  Mohr  v.  OavU^  10  Wis.  513 ;  Case 
V.  Hoffm/jm^  84  id.  448. 

It  was  never  intended  by  the  board  of  public  works  or  the 
state  under  the  act  of  1848  to  appropriate  to  the  use  of  the 
improvement  any  of  the  water  of  the  river  for  hydraulic  pur- 
poses below  or  down  the  stream  from  the  foot  of  the  original 
dam,  and  none  such  ever  was  taken  or  appropriated  by  either. 
The  canal  contemplated  by  the  board,  and  as  constructed 
prior  to  1856,  wa^  intended  for  hydraulic  purposes.  Con- 
fessedly the  primary  object  of  the  canal  was  the  improve- 
ment of  navigation;  its  incident  was  the  accidental  surplus 
of  water  necessarily  mixed  with  that  needed  for  navigation. 
The  state  had  no  power  to  enlarge,  and  was  prohibited  by 
both  its  own  constitution  and  that  of  the  United  States  from 
enlarging  that  canal,  or  the  use  of  water  through  the  same^ 
simpl/y  for  a  primate  pv/rpose.  The  use  of  the  accidental 
surplus  down  the  canal  below  the  dam  was  in  no  way  neces- 
sary for  navigation,  on  the  contrary  was  a  direct  hindrance 
and  injury ;  there  was  no  physical  necessity  for  it.  While 
the  public  has  the  paramount  right  to  the  use  of  the  water 
for  the  purposes  of  navigation,  it  is  bound  by  the  same  rule 
in  this  regard  as  an  individual :  Sic  utere  tuo  ut  alienvm  non 


378  SUPREME  COURT  OF  WISCONSIN.  [90 

Green  Bay  &  Mississippi  Canal  Co.  vs.  Kaukauna  Water  Power  Co. 

losdds.  By  the  common  law  of  this  country,  as  interpreted 
by  this  court,  the  supreme  courts  of  Michigan,  Ohio,  Illinois, 
New  York,  and  some  other  of  the  states,  all  lands  under  the 
water  of  navigable  streams  belong  to  the  owners  of  the 
banks,  and  therefore  it  wUl  not  he  presumed^  in  the  absence 
of  entirely  clear  and  unamhigxious  language^  that  the  legis- 
lature intended  to  change  the  common  law  rule.  Giving  to 
the  law  of  1848  the  construction  for  which  appellants  are 
contending,  all  question  of  taking  private  property  without 
due  process  of  law  is  avoided.  Give  it  the  other  construc- 
tion, for  which  the  Canal  Company  contends,  and  the  fed- 
eral question  is  at  once  raised,  to  wit:  That  private  property 
is  taken  for  a  private  use,  or  that  it  is  taken  for  a  public  use 
without  just  or  any  compensation  being  paid  or  provided. 
Atkins  V.  Fraker^  32  Wis.  514;  AtCy  Geti,  v.  Eau  Claire^  37 
id.  438 ;  BigeUm  v.  West  Wis,  li.  Co,  27  id.  486.  "Upon  the 
subject  of  so  construing  an  act  of  the  legislature  as  to  avoid 
rendering  it,  by  construction,  unconstitutional,  see  the  lan- 
guage of  Chancellor  Walworth  in  Varick  v.  Smithy  5  Paige, 
158,  160;  In  re  Barre  W  Co,  62  Vt.  27. 

If  it  be  held  that  the  legislature  intended  by  the  genelul 
language  of  the  last  part  of  sec.  16  of  the  act  of  1848  to  give 
to  or  to  take  to  the  state,  as  trustee,  all  the  water  power 
€reated  by  the  dam,  including  therein  that  produced  by  the 
fall  in  the  river  below  the  dam,  as  held  by  the  court  below, 
the  legislature  exceeded  its  power.  Such  taking  was  for  a 
private  purpose.  The  language  of  sec.  15  of  the  act  of  1848 
was  an  absolute  limitation  upon  the  power  of  the  state  to 
take  and  use  only  such  water  as  should  be  necessary  for  the 
successful  improvement  of  navigation.  When  the  dam  was 
constructed  and  a  canal  excavated,  through  which  to  draw 
water  for  the  passage  of  water-craft,  whatever  water  of  the 
river  was  not  needed,  and  could  not  be  used  in  the  passage 
of  boats  through  the  canal,  would  naturally  flow  over  the 
top  of  the  dam  and  pass  on  down  the  stream  without  inter- 
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ference  with  or  interruption  to  navigation.  Such  water 
cannot  be  said  to  be  necessary  for  navigation,  nor  can  it 
properly  be  said  that  the  want  thereof  could  be  of  any  in- 
convenience whatever  to  the  state  or  those  owning  the 
waterway.  The  state  like  an  individual,  in  the  exercise  of 
its  power  to  thus  interfere  with  private  rights,  should  be 
held  to  the  doing  of  just  as  little  injury  to  riparian  owners 
as  is  consistent  with  the  needs  of  the  public.  The  state  had 
the  right  to  place  its  dam  upon  the  bed  of  the  stream,  had 
a  right  to  raise  the  same  to  a  height  equal  with  the  height  of 
the  bank  —  had  the  power  (after  procuring  a  right  of  way 
for  its  canal,  by  purchase,  gift,  or  condemnation)  to  take 
sufficient  water  from  the  river  for  all  the  needs  of  naviga- 
tion, and  all  without  consent  of  or  compensation  to  riparian 
owners.  Black  Jiiver  Im>p.  Co,  v.  La  Crosse  B,  dk  T,  Go.  54 
Wis.  681 ;  WiUson  v,  B.  B.  C.  M,  Co.  2  Pet.  250 ;  Pumpelly 
V.  G.  B,  Co,  13  Wall.  166, 181.  The  legislature  of  this  state, 
substantially  copying  its  canal  law  from  those  of  New  York 
and  Ohio,  knowing  at  the  same  time  that  under  the  consti- 
tution of  this  state  there  was  no  power  or  authority  pos- 
sessed by  the  state  to  engage  in  works  of  internal  improve- 
ment, and  knowing  that  it  was  prohibited  by  its  constitution 
from  incurring  any  indebtedness  for  such  purposes,  could 
not  have  intended  to  take  the  private  property  of  individ- 
uals for  a  mere  private  purpose,  and  it  is  only  through  the 
construction  placed  by  the  court  below  upon  the  act  of  1848 
that  such  a  result  is  accomplished.  The  courts  of  New  York, 
Ohio,  Michigan,  and  Maryland  have  had  the  same  or  very 
similar  questions  before  them  and  have  reached  conclusions 
entirelv  different  from  those  reached  bv  the  court  below  in 
this  case.  Buckingham  v.  Sinith^  10  Ohio,  288;  Cooper  v. 
Williams,  5  id.  392  \  S.  C  4  id.  251 ;  Varick  v.  Smith,  5 
Paige,  137;  S.  C  9  id.  548,  567,568;  Smith  v.  Rochester,  92 
N.  Y.  463,  473 ;  Kane  v.  Baltimore,  15  Md.  240 ;  In  re  Barre 
W.  Co.  62  Vt.  27;  Tyler  v.  Beacher,  44  id.  648. 
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The  legislature  is  not  the  ultimate  judge  of  bow  much 
water  is  necessary,  nor  of  what  is  a  public  use.  Cooley^ 
Const.  Lim.  (5th  ed.),  666,  and  note  1 ;  Smeaton  v,  Martm^ 
57  Wis.  364,  371;  WMCormn  W.  P.  Co.  v.  Winans,  85  id.  26, 
39,  40.  As  to  how  much  property  can  be  taken,  see  Cooley, 
Const.  Lim.  670 ;  Lewis,  Em.  Bom.  §  279 ;  Mills,  Em.  Dom. 
(2d  ed.),  110, 152, 153 ;  Atfy  Gen,  v.  Eau  Claire,  37  Wis.  401 ; 
Conservancy  Boa/rd  v.  BttUon,  12  Ch.  Div.  400, 401 ;  Spa^uld- 
mg  V.  Zowellj  23  Pick.  71. 

For  the  appellants  JKb/ukatma  Water  Power  Compan/y  and 
others  there  were  also  briefs  signed  by  Alfred  L.  Cary,  at- 
torney, and  John  T.  Pishj  of  counsel,  and  oral  argument  by 
Mr.  Fish.  They  argued,  among  other  things,  that  after  the 
dam  was  constructed  neither  the  owners  of  the  north  bank 
nor  the  owners  of  the  south  bank,  above  and  below  the 
dam,  as  such^  had  a  right  to  draw  water  from  the  pond  for 
hydraulic  purposes.  Oreen  Bay  &  M.  C.  Co.  v,  KaukoMna 
W.  P.  Co.  70  Wis.  635;  Ka/ukavma  W.  P.  Co.  v.  G.  B.  dk  M. 
C.  Co.  142  U.  S.  254.  That  was  the  precise  question  de- 
cided in  that  case.  This  court  held  that  the  state,  when 
it  constructed  the  dam,  appropriated  all  the  water  power 
of  the  river  in  the  pond,  and  all  the  water  power  created 
by  the  dam,  and  that  the  Kaukauv4i  Water  Power  Comr- 
panyy  as  owner  of  the  fee  above  and  below  the  dam,  had  no 
right  to  draw  water  from  the  pond  without  the  consent  of 
the  grantee  of  the  state,  the  then  owner  of  such  waAer  power. 
This  is  as  far  as  that  decision  went.  The  relative  rights  of 
the  owners  of  the  north  and  south  bank,  as  such,  were  not 
decided  in  that  case.  It  will  be  observed  that  the  court 
held  that  the  state  and  the  canal  company  as  its  successor 
owned  the  water  power  created  by  the  dam.  It  did  not 
hold  that  the  canal  company  owned  the  water.  That  the 
owner  of  the  land  on  one  bank  of  the  stream  below  the  pond 
has  no  right  to  divert  the  water  from  cue  channel  of  the 
stream  below  the  dam  to  another  channel,  has  also  been 
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adjudicated  by  this  court  in  the  present  case.  70  Wis.  689. 
It  is  settled,  then,  that  the  respondent,  as  purchaser  of  the 
land  bordering  on  the  north  bank  of  the  stream  from  a 
point  above  the  dam  to  a  point  some  distance  below  the 
dam,  did  not  thereby  acquire  any  water  power  existing  in 
the  stream  above  the  dam,  and  acquired  no  right  by  said 
purchase  to  draw  water  for  hydraulic  purposes  from  the 
pond  (because  as  such  purchaser  it  sustained  the  same  rela- 
tions to  the  water  of  the  pond  as  did  the  owners  of  the  south 
bank),  and  that  as  such  riparian  owner  below  the  dam  it  ac- 
quired no  right  to  divert  water  that  was  accustomed  to  flow 
in  one  channel  below  the  dam  to  another  channel  below  the 
dam.  We  must  then  inquire  as  to  the  rights  of  the  state  as 
owner  of  the  water  power  created  by  the  dam  and  pond  at 
the  time  it  sold  and  conveyed  its  interest  to  the  Improve- 
ment  Company. 

The  state  took  the  title  to  the  water  power  incidentaUy 
created  by  the  public  improvement  in  its  proprietary  inter- 
est, and  it  had  the  same  absolute  property  therein,  subject  to 
the  same  limitations,  as  an  individual  would  have  in  like 
cases.  Smith  v.  Rochester,  92  N.  Y.  463,  477,  478;  DermoU 
V.  State,  99  id.  101,  107;  Varick  v.  Smith,  5  Paige,  130-146; 
S.  O.  9  id.  546.  The  proprietary  interest  appropriated  by 
the  state  is  now  vested  in  the  respondent  by  means  of  mesne 
conveyances  from  the  state,  and  it  now  owns  the  incidental 
water  power  created  by  the  dam  and  pond.  Such  convey- 
ance of  dam,  pond,  and  water  power  created  thereby  gave 
the  respondent  the  same  right  to  use  the  water  power  that 
it  would  acquire  by  grant  from  an  individual  who  had  by 
private  contract  acquired  from  the  riparian  owners  an  ease- 
ment in  the  land  on  which  to  build  the  dam  and  pond  the 
water.  The  rights  of  a  riparian  owner  on  a  stream  are  well 
defined  and  settled  by  an  unbroken  line  of  decisions  in  Eng- 
land and  in  this  country.  Applied  to  the  water  power 
created  by  this  dam  and  pond,  the  state  had  the  right  to  use 
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the  surplus  water  for  power  in  any  manner  it  saw  fit,  pro- 
vided it  returned  the  water  to  the  original  channel  of  the 
stream  Jmfore  it  left  its  Icmd^  so  that  the  use  would  not  inter- 
fere with  the  rights  of  the  adjacent  proprietors  below. 
3  Kent,  Comm.  439 ;  Tourtellot  v,  Phelps,  4  Gray,  370 ;  Tyler 
V.  Wilkenson,  4  Mason,  397,  400;  Pratt  v.  Lamson,  2  Allen, 
275,  284,  285;  Black's  Pomeroy,  Waters,  §§  4,  8;  Varich  v. 
Smithj  5  Paige,  136;  S.  C.  9  id.  546;  Janesvillev.  Carpent&Tj 
77  Wis.  288,  300.  These  authorities  make  it  clear  that  the 
state,  by  virtue  of  its  ownership  of  the  incidental  water 
power  created  by  the  dam,  had  no  right  to  divert  the  surplus 
water  of  the  stream  and  carry  it  around  adjacent  properties 
below  the  dam,  and  therefore  could  convey  no .  such  right. 
The  respondent  by  gathering  to  itself  the  title  to  the  water 
power  appropriated  by  the  state,  and  the  title  to  the  lands 
bordering  on  the  north  bank  of  the  stream,  did  not  thereby 
increase  the  rights  and  privileges  flowing  from  the  several 
ownerships. 

For  the  appellants  Patten  Paper  Company  {Limited)  and 
others  there  was  a  brief  by  Hooper  <&  Hooper,  and  oral  ar- 
gument by  Moses  Hooper,  They  contended,  inter  alia,  that 
these  appellants  have  property  in  the  fall  of  the  river,  on 
their  lands,  below  the  government  dam,  which  cannot  be 
taken  from  them  for  private  use,  nor  for  public  use  without 
compensation.  G-re^n  Bay  <&  Jf.  G.  Co.  v.  Kaukauna  W. 
P.  Go.  70  Wis.  652,  653 ;  S.  C  142  U.  S.  272,  276.  See, 
also,  Cooper  v.  Williams,  4  Ohio,  253;  3  Kent,  Comm.  (11th 
ed.),  439 ;  Gould,  Waters,  §§  204-209 ;  Cory  v.  Daniels,  8 
Met.  466-480;  Merrifidd  v.  Worcester,  110  Ma^.  216-219; 
TourteUU  v.  Phelps,  4  Gray,  370-376;  PraU  v.  Zamson,  2 
Allen,  375,  284,  287 ;  Angell,  Watercourses,  §§  90-97.  There 
was  AQ  authority  to  take  the  property  of  the  plaintiffs,  both 
because  (a)  the  legislature  could  not  give  such  authority, 
and  because  (b)  it  did  not  attempt  to  give  such  authority, 
(a)  This  property  can  only  be  applied  to  privs^  use  as  water 
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power.  Neither  the  state  nor  the  United  States,  nor  the 
Canal  Company j  can  make  any  public  use  of  water  power. 
The  constitution  provides  for  the  taking  of  property  for 
public  use,  and  not  for  private  use.  Wiaconnn  W,  Co.  v. 
Winansy  85  Wis.  26,  39,  apd  cases  cited;  Kaukauna  W,  P. 
Co,  V,  Green  Bay  <&  M,  C.  Co,  142  U.  S.  264,  273, 274.  Here 
the  public  use,  navigation  of  the  canal,  is  hindered  rather 
than  helped  by  the  proposed  taking.  The  drawing  of  water 
for  power  from  the  canal  interferes  with  navigation.  It 
was  not  competent  for  the  state  to  take  the  water  power  of 
the  riparian  owners,  except  as  it  necessarily  became  mingled 
with  the  property  of  the  state,  at  the  dams  themselves.  The 
property  of  the  riparian  owners  below  the  dams  of  the  re- 
spondent in  the  Fox  river,  has  never  been  improved  by  the 
state  and  is  not  in  any  way  mingled  with  the  property  of 
the  state.  The  state  has  not  improved  it ;  neither  does  it 
nor  the  United  States  need  to  improve  it  in  any  way  or  in 
any  way  mingle  its  property  with  it.  It  stands  separate 
and  segregated  from,  and  in  no  way  attached  to,  the  prop- 
erty of  either.  The  proposed  taking  cannot  be  justified  on 
ground  that  it  is  a  public  use.  Taking  more  water  into  the 
feeder  of  a  public  canal  than  is  necessary  for  navigation, 
that  the  surplus  may  be  used  for  water  power,  is  not  a  tak- 
ing for  public  use;  and  diversion,  by  such  taking,  from  the 
nuUs  of  a  lower  riparian  owner  cannot  be  justified  as  a  legit- 
imate exercise  of  the  right  of  eminent  domain.  Bv^king- 
ham  V.  Smithy  10  Ohio,  28S,  297 ;  Cooper  v.  WUliamSy  4  id. 
253;  S,  C  5  id.  391;  Varick  v.  Smithy  5  Paige,  138, 146, 158; 
S,  C.  9  id.  547;  Sane  v.  BaUvmorey  15  Md.  240;  Kaukav/na 
W.  P.  Co,  V.  a.  B.  A  M.  C.  Co,  142  U.  S.  254,  275 ;  Stevms 
Powt  B.  Co.  V.  BeiUyy  46  Wis.  237;  Cohn  v.  Wauaau  B.  Co. 
47  id.  314;  Sjpring  V.  W.  W.  v.  San  Mateo  W.  W.  64  Cal. 
123,  131-2;  Fermick  v.  K  L.  R.  Co.  L.  B.  20  Eq.  644;  In 
re  j^arre  W.  Co.  62  Vt  27;  ZitOe  Miami  K  Co.  'o.  Cinoin- 
natiy  30  Ohio  St.  629,  643;  Fox  v.  Cincinnatiy  104  U.  S. 
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783;  Lewis,  Em.  Dom.  §§  163,  165;  Gould,  Waters,  §  241. 
(b)  Private  property  cannot  be  taken  for  public  use  without 
a  declaration  of  the  necessity  for  the  taJdng  by  the  law- 
making power.  Wisconsin  W.  Go.  v.  Whums^  86  Wis.  26, 
39 ;  Lewis,  Em.  Dom.  §§  237,  393.  This  legislative  declara- 
tion or  grant  must  be  by  express  words  or  necessary  impli- 
cation. Lewis,  Em.  Dom.  §  240  and  cases  cited;  Stevens 
Point  B.  Go.  V.  Heilly,  44  Wis.  295 ;  Penn.  E.  Goh  Appeal^ 
93  Pa.  St.  150, 159.  There  is  no  such  declaration  or  grant 
in  the  act  of  1848,  with  respect  to  the  water  power  here  in 
contention,  which  results  from  the  fall  of  the  river  below 
the  government  dam. 

In  reply  to  Mr.  Ordway  they  contended  that  the  question 
of  the  relative  rights  of  the  riparian  owners  on  opposite 
sides  of  the  same  stream  is  foreign  to  this  case,  or  at  least  is 
not  necessarily  involved.  The  point  involved  in  this  case  is 
the  right  of  the  respondent  to  divert  water  for  power,  be- 
low the  dam,  under  the  right  of  eminent  domain.  It  does 
not  involve  its  right  to  use  water  as  a  riparian  owner.  The 
respondent  is  a  riparian  owner  on  the  north  side  of  the 
north  channel  and  on  the  islands.  Its  rights,  as  such,  have 
not  been  considered  or  passed  upon  herein,  and  an  adjudicar 
tion  of  them  is  not  pertinent  to  this  case.  The  Kaukauna 
Water  Power  Gompanyj  as  a  ripwrian  owner  on  one  side  of 
the  riv&r^  seeks  to  restrain  the  Ganal  Gompa/ny,  the  opposite 
riparian  owner,  from  withdrawing  from  the  bed  of  the 
stream  any  water  for  use  for  hydraulic  power.  No  com- 
plaint is  made  that  the  opposite  riparian  proprietor  with- 
draws, or  threatens  to  withdraw,  any  more  than  his  aliquot 
share  of  the  volume  of  the  water  flowmg  in  the  river.  It 
does  not  appear  that  the  Water  Power  Gompany  will,  thereby, 
be  prevented  from  using  its  full  aliquot  share  of  the  flow  of 
the  stream,  if  proper  appliances  are  used  by  the  Ganal  Gomr 
pam^y  to  turn  the  proper  share  of  water  into  each  channel. 
By  all  the  authorities,  a  watercourse  is  held  to  be  one  par- 
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eel  of  property  from  its  source  to  its  outlet.  Each  riparian 
owner  is  a  shareholder  in  the  common  property.  No  one 
has  an  absolute,  unqualified  ownership  in  any  parcel  or  part 
of  it.  All  own  it  in  common,  and  each  must  so  use  his  own 
interest  that  the  whole  river  shaU  best  serve  all  its  owners. 
Each  owner  has  only  such  rights  as  may  be  used  with  due 
and  equal  regard  for  the  rights  of  others.  Hence,  when  the 
claim  of  one  must  yield  to  the  claim  of  the  other  is  a  ques- 
tion of  degree  and  reasonable  use.  Timm  v,  Bear^  29  Wis. 
254;  Hazeiton  v.  Cdse^  46  id.  391,  394;  Coldwdl  v.  Sander- 
son, 69  id.  52;  Gould  v.  Boston  D,  Co.  13  Gray,  442,  451; 
Embrey  v,  Owen,  6  Exch.  353,  370,  371 ;  Dumont  v.  Kellogg, 
^9  Mich.  420,  425 ;  Thurher  v,  Martin,  2  Gray,  394,  396 ; 
JV^orway  Plains  Co.  v.  Bradley,  52  N.  H.  86,  104,  105, 109 ; 
Hayes  v.  Waldron,  44  id.  584;  Dilling  v.  Murray,  6  Ind. 
-324;  Parker  v.  Hotchhiss,  25  Conn.  321;  Elliot  v.  Fitchhurg 
B.  Co.  10  Gush.  191, 193-196;  BulUrd  v.  Saratoga  V.  Mfg. 
Co.  77  K  r.  525,  529-531.  This  rule  has  been  held  as  to 
rights  of  riparian  owners  to  pOnd  and  hold  back  for  power. 
ColdweU  V.  Sanderson,  69  Wis.  52,  59;  Timm  v.  Bear,  29  id. 
^54;  MaMev.  Matteson,  17  id.  1,  8;  RartzaU  v.  Sill,  12  Pa. 
St.  248,  250.  Same  to  pond  and  hold  back  for  irrigation. 
Emhrey  v.  Owen,  6  Exch.  353,  371 ;  Farrell  v.  Richards,  30 
ISr.  J.  Eq.  511,  516;  Colhum  v.  Bicha/rds,  13  Mass.  420,  422; 
Cooh  V.  Hull,  3  Pick.  269,  270;  Weston  v.  Alden,  8  Mass.  136, 
137;  JVewhaU  v.  Ireson,  8  Gush.  595,  599;  Baker  v.  Brown, 
55  Tex.  377,  380;  Davis  v.  GetcheU,  50  Me.  602,  604;  Elliot 
V.  Fitchhurg  R.  Co.  10  Gush.  191,  194;  Oould  v.  Stafford,  77 
CaL  66.  Same  to  diminish  stream  by  use  for  stock.  Hazel- 
ton  V.  Case,  46  Wis.  391,  394;  Davis  v.  OetcheU,  50  Me.  602, 
604;  Wadsworth  v.  Tillotson,  15  Conn.  366,  373;  Chatfield 
-w.  Wilson,  31  Vt.  358;  McElroy  v.  Gohle,  6  Ohio  St.  187; 
Blanohard  v.  Baker,  8  Me.  253;  Ferrea  v.  Ehipe,  28  Gal. 
^40.    Same  to  diminish  stream  by  use  for  steam  engines. 

EUiot  V.  Fitchlnirg  B.  Co.  10  Gush.  191,  195 ;  Earl  of  Sand- 
Vol.90— 25 
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wich  V.  G.  iT.  JR.  Co.  10  Ch.  Div.  Y07;  Garwood  v.  N.  T.  G. 
(6  n.  R.  R.  Co.  83  N.  Y.  400.  Same  to  set  water  back  on 
owner  above.  Cooper  v.  Hall^  5  Ohio,  320;  McEJ/roy  v. 
Gohle,  6  Ohio  St.  187, 188;  Bassett  v.  Salisbury  Mfg.  Co.  43 
N.  H.  669;  Fox  t>.  Holcomh^  32  Mich.  494;  Qimckeriln^h  v. 
Van  Riper,  3  N.  J.  Eq.  350,  355.  Same  to  flood  owner  be- 
low. Miller  v.  Sherry ,  65  Wis.  129;  Woodin  v.  Weiitwoi'th, 
67  Mich.  278;  Thimder  Bay  R.  B.  Co.  v.  Speechly,  31  id* 
336;  Brooks  v.  C.  B.  ds  S.  C.  R.  Imp.  Co.  82  Me.  17-19. 
Same  as  between  navigator  and  dam  owner.  Miller  v: 
Sherry,  65  Wis.  129;  A.  C.  Conn  Co.  v.  Little  SuamicoL.  M, 
Co.  74  id.  662,  656;  Buchanan  v.  G.  R.  <&  G.  L.  R.  Co. 
48  Mich.  364,  367;  WhiU  R.  L.  &  B.  Co.  v.  NeUon,  45  id. 
678;  Grand  R.  B.  Co.  v.  Jarvis,  30  id.  308.  Same  as  to 
fouling  stream.  Jacobs  v.  Allard,  42  Yt.  305 ;  Hayes  v.  Wal- 
dron,  44  K  H.  680,  684-586;  Snow  v.  Parsons,  28  Yt.  459; 
Prentice  v.  Geiger,  74  N.  T.  341 ;  j^ew  Boston  C.  <6  M.  Co. 
V.  PottsviUe  W.  Co.  54  Pa.  St.  164;  Richardis  Appeal,  57 
id.  105.  Same  as  to  taking  ice.  Searle  v.  Gardner,  13  Atl. 
Rep.  835;  Steoens  v.  Kelley,  78  Me.  446,  451,  452;  MiU  R. 
W.  Mfg.  Co.  V.  Smith,  34  Conn.  462;  Cummings  v.  Barrett, 
10  Cush.  186;  Paine  v.  Woods,  108  Mass.  160, 173;  Bigelow 
V.  Sha/u),  65  Mich.  341.  Same  as  to  discharge  by  upper  owner 
through  artificial  channel.  Mason  v.  Cotton,  4  Fed.  Eep. 
792 ;  Pomeroy,  Riparian  Rights,  §  69.  Same  as  to  complete 
diversion  of  inconsiderable  stream.  Vanw  inkle  v.  Curtis,  3 
N.  J.  Eq.  422,  428.  Same  as  to  setting  buildings  in  bed  of 
stream.  State  v.  Carpenter,  68  Wis.  165;  J/'orway  Plains 
Co.  V.  Bradley,  52  N.  H.  110,  111.  Same  as  to  increase  of 
flow  by  drainage  into  stream.  Kankakee  <k  S.  R.  Co.  v. 
Horan,  131  111.  288, 308,  309.  Same  as  to  use  by  opposite  ri- 
parian owner.  Gould,  Waters,  §  215;  RwnneU  v.  Bullen,  2 
N.  H.  532;  PraU  v.  Lamson,  2  Allen,  275,  287-289;  Bliss 
V.  Rice,  17  Pick.  23,  34,  38;  Arthur  v.  Case,  1  Paige,  447;. 
Norway  Plains  Co.  v.  Bradley,  52  N.  H.  86,  105;  Palmer 
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V.  MvUiga/n^  3  Caines,  308,  314;  Ifew  York  E.  Co,  v.  Both- 
ery,  107  N.  T.  310,  313 ;  Coming  v.  Troy  I.  cfe  iT.  Factory, 
40  N.  Y.  191;  MovUon  v,  N'ewburrjport  W.  Co,  113  Mass. 
163,  166.  This  questioa  has  really  been  decided  in  this 
court.  Patten  P.  Co,  v.  Kaukauna  W,  P.  Co,  70  Wis.  659. 
The  claim  to  have  all  the  water  in  the  stream  continue 
therein,  so  that  the  same  may  come  to  the  opposite  riparian 
owner's  land  at  the  same  height  as  in  a  state  of  nature,  must 
rest  on  what  may  be  termed  the  right  of  lateral  support. 
We  insist  that  the  right  to  lateral  support  of  the  body  of 
water  in  a  stream,  however  it  may  be  at  law,  must,  in  equity, 
yield  to  the  necessity  of  the  case,  in  order  that-  the  improv- 
ing riparian  owner  may  have  the  beneficial  use  of  his  prop- 
erty. But,  if  one  riparian  owner  is  entitled  to  the  benefit 
of  the  lateral  support  of  the  opposite  owner's  share  of  the 
water,  why  cannot  such  opposite  owner  give  him  a  substi- 
tuted lateral  support?  This  would  be  in  accordance  with 
the  views  of  this  court  in  a  former  action  between  these 
parties.  Oreen  Bay  dk  M,  C  Co,  v,  Kaukauna  W.  P,  Co. 
70  Wis.  635,  658,  659.  Such  substituted  lateral  support 
could  easily  be  furnished  by  a  sheer  dam  running  out  to 
the  middle  thread  of  the  river. 

Geo.  O,  Greene^  for  the  appellants  Patten  Pamper  Compamy 
(Limited^  and  others,  argued,  among  other  things,  that  re- 
spondent has  no  right,  by  legislation,  to  divert  into  the  gov- 
ernment canaJ,  from  water  powers  below  the  dam,  the  surplus 
water  for  power.  If,  because  less  than  one  per  cent,  is  taken 
into  the  canal  for  navigation,  the  respondent  may  divert 
over  ninety-nine  per  cent,  for  power  at  one  place,  it  may  at 
all  places.  It  may  thus  divert  through  the  Portage  canal, 
for  power  only,  such  part  of  the  Wisconsin  river  as  it  pleases, 
regardless  of  riparian  rights  on  that  stream.  So  this  water- 
way^  needing  but  a  nominal  flow  for  navigation,  becomes  a 
huge  mMl  race,  fed  at  respondent's  will,  for  its  private  use, 
by  the  waters  of  both  rivers.    The  legislature  cannot  grant 
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such  right.  The  riparian  right  of  water  power  is  one  of  a 
class.  Each  owner  of  the  bed  and  banks  of  a  stream  '^  has 
a  right  to  the  reasonable  use  of  the  water,  as  it  flows  past 
his  land,  not  interfering  with  a  like  reasonable  use  by  those 
above  and  below  him.  One  reasonable  use  of  the  water  is 
the  use  of  the  power,  inherent  in  the  fall  of  the  stream  and  the 
force  of  the  current,  to  drive  mills."  Head  v.  Amoakeag  Mfg. 
Co,  113  U.S.  9;  Garwood  v.N.  Y.  C.  &  H.R.E.  Co.  83  K  Y. 
400;  DruUy  V.  Adam^  102  111.  177;  Emporia  v.  Soden,  25 
Kan.  410;  Kiinherly  <&  C  Co.  v.  Hewitt,  79  Wis.  337;  Angell, 
Watercourses,  §§  90,  93,  95 ;  Smith  v.  Hoc/tester,  92  N.  Y. 
403 ;  Ilalsey  v.  L.  V.  R.  Co.  45  N.  J.  Law,  26.  The  right 
exists  in  na/oigcMe  streams,  if  its  exercise  does  not  interfere 
with  navigation.  A.  C.  Conn  Co.  v.  Little  Suamico  L.  Mfg. 
Co.  74  Wis.  656;  Grand  Rapids  v.  Powers,  89  Mich.  94.  It 
is  "  private  property  under  the  protection  of  the  constitu- 
tion, and  it  cannot  be  taken  or  its  value  lessened  or  impaired, 
even  for  public  use,  without  compensation  "  (save  for  navi- 
gation), "  and  it  cannot  he  taken  at  all  for  any  one's  private 
useP  JanesvUle  v.  Carpenter,  77  Wis.  300.  It  is  qualified 
in  one  respect  only:  It  is  subject  to  the  use  and  improve- 
ment of  the  stream  for  navigation,  and  hence  may  be  taken 
therefor  by  the  state  without  compensation.  Black  River 
Imp.  Co.  V.  La  Crosse  B.  &  T.  Co.  54  Wis.  675;  FaUs  Mfg. 
Co.  V.  Oconto  R.  Imp.  Co.  87  id.  134;  Brooks  v.  C.  B.  <&  S. 
C.  R.  Imp.  Co.  82  Me.  17.  It  cannot  be  taken  for  any  other 
public  use  without  compensation.  Smith  v.  Rochester^  92 
K.  Y.  463;  Black  River  Imp.  Co.  v.  La  Crosse  B.  <&  T.  Co. 
54  Wis.  685;  Delaplaine  v.  C.  <&  If.  W.  R.  Co.  42  id.  280; 
Emporia  v.  Soden,  25  Kan.  588.  The  powers  of  eminent  do- 
main and  taxation  agree  in  that  they  can  be  exercised  only 
for  a  public  use.  Manufacturing  is  a  private  use  that  neither 
power  can  aid.  Neither  can  any  more  furnish  it  with  water 
power  than  with  steam  power ;  any  more  make  dams  and 
canals  for  it  than  mills  and  machinery.    Lewis,  Em.  Dom. 
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§  169;  Cole  v.  La  Grange,  113  U.  S.  1;  At^y  Gen.  v.  Eau 
Claire,  37  Wis.  436:  In  re  Eureka  B.  W.&M.  Co.  ^^  N.  T. 
42;  Weiamer  v.  DouglaSj  64  id.  91;  Consolidated  Chwanel 
Co.  V.  a  P.  R.  Co.  51  Cal.  269;  Ya/rick  v.  Smith,  5  Paige, 
136;  Parkershurg  V.  Broum,  106  TJ.  S.  487;  C.  B.  U.  P.  P. 
Co.  V.  Smith,  23  Kan.  745 ;  BisseU  v.  Kankakee,  64  HI.  249 ; 
English  v.  People,  96  id.  566;  ShoU  v.  German  C.  Co.  118  id. 
427;  Allen  v.  Jay,  60  Me.  124.  See,  also,  Newdl  v.  Smith, 
15  Wis.  101;  Curtis s  AdnCr  v.  Whipple,  24  id.  350;  Oslorn 
V.  Part,  id.  89 ;  PiU  v.  Roberts,  30  id.  178 ;  CvXbert8<m  v.  Cole- 
mwn,  47  id.  200.  Our  mill  dam  act  is  sustained  by  this  court 
as  an  exercise  of  the  power  of  eminent  domain;  but  only  on 
the  principle  of  stare  decisis.  Fisher  v.  Pbricon  I.  ds  Mfg. 
Co.  10  Wis.  351;  AtCy  Gen.  v.  Eau  Claire,  37  id.  436.  See, 
also,  Pratt  v.  Brown,  3  Wis.  603;  Newell  v.  Smith,  15  id. 
101;  Wisconsin  W.  Co.  v.  Winans,  85  id.  40;  Ryerson  v. 
Brown,  35  Mich.  333 ;  Tyler  v.  Bcacher,  44  Vt.  648 ;  SadW 
V.  Zangham,  34  Ala.  311;  Loughhridge  v.  Harris,  42  Ga. 
501 ;  Vomer  v.  Martin,  21  W.  Va.  534.  The  mill  dam  act 
does  not  embrace  or  apply  to  the  dam  or  improvement  at 
Kaukauna.  Arimond  v.  G.  B.  <&  M.  C.  Co.  35  Wis.  45.  The 
act  of  1848,  if  it  grants  the  right  to  divert  as  claimed,  can- 
not stand  on  the  rule  of  stare  decisis  that  sustains  the  mill 
dam  a<5t;  for  it  authorizes  a  different  thing,  with  different 
and  inadequate  provision  for  compensation.  Newell  v.  Smith, 
15  Wis.  101 ;  Atfy  Gen.  v.  Eau  Claire,  37  id.  430.  It  is  un- 
justified by  the  principle  on  which  t^)Le  miU  dam  act  was 
inadvertently  upheld,  viz.,  that  mill  owners  are  under  "  a 
duty  of  operating  the  mills  for  the  public  or  for  any  indi- 
vidual." Fisher  v.  Horicon  I.  &  M.  Co.  10  Wis.  351;  New- 
ell  V.  Smith,  15  id.  101.  The  mills  for  the  use  of  which 
diversion  is  here  claimed  are  paper  mills.  The  public  has  no 
interest  in  or  control  of  them.  Their  owners  need  not  oper- 
ate them  unless  they  please,  for  either  the  public  or  indi- 
viduals. 
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The  place  where  the  surplus  water  created  by  the  dam 
may  be  used  for  power  is  where,  as  the  improvement  is  nor- 
mally made  for  navigation,  it  would  run  to  waste  if  not  so 
used.  That  is  at  the  dam.  No  right  to  divert  from  owners 
below  the  dam  by  using  the  surplus  from  the  canal  for 
power,  can  result  from  the  necessity  of  controlling  the  pond 
or  head  in  the  interest  of  navigation.  That  necessity  is  com- 
pletely satisfied  by  excluding  all  interference  with  the  pond 
or  head,  save  by  the  state  or  its  assigns.  All  the  purposes 
of  navigation  are  attained  by  a  dam  to  feed  the  canal  with 
enough  water  for  that  use,  leaving  the  surplus  to  be  used  as 
it  falls  over  the  dam.  The  power  of  that  fall  is  all  the  state 
can  take  or  grant;  for  it  is  all  it  can  possibly  need  or  use 
or  control  for  navigation.  That  is  the  "  incidental  water 
power ; "  and  the  state,  or  its  grantee,  owns  and  may  use  it  as  a 
rij)arian  owner  only.  Oreen  Bay  cfe  M.  C.  Co.  v.  Kaukauna 
W.  P.  Co.  70  Wis.  635 ;  Atfy  Gen.  v.  Eau  Claire,  37  id.  436 ; 
Yai'ick  V.  Smithy  5  Paige,  136;  Cocker  v.  Williams,  6  Ohio, 
391;  Bv^kingham  v.  Smith,  10  id.  288;  Smith  v,  Rochester, 
92  N.  Y.  463;  Emporia  v.  jSoden,  25  Kan.  588;  Drvley  v. 
Adum,  102  111.  177;  Lewis,  Em.  Dom.  §  169;  Angell, 
Watercourses,  §§  469,  471;  Gould,  Waters,  §  212  et  seq. 
Power  obtained  by  opening  the  waU  of  the  canal  and  divert- 
ing the  flow  of  the  river  through  the  breach,  is  not  created 
hy  a  dam  or  improvement  for  navigation.  The  wall  of  the 
canal  must  be  tapped;  and  its  water  must  be  diminished  in 
depth  and  increased  in  current,  injuriously  to  navigation. 
If  the  use  for  power  is  much,  the  plan  and  capacity  of  the 
canal  must  be  adapted  to  it.  The  fall  thus  obtained  from 
the  canal  is  largely  gained  by  the  fall  in  the  bed  of  the 
stream  below  the  dam.  It  is  straining  words  beyond  their 
strength  and  against  the  purpose  and  validity  of  the  act,  to 
say  that  such  a  power  is  created  by  an  improvement  for 
navigation.  If  the  state  had  power  and  intended  to  take 
plaintiff's  riparian  property  for  water  power,  it  has  not  done 
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SO.  Since  such  use,  if  public,  is  not  for  navigation,  property 
cannot  be  taken  for  it  until  compensation  is  provided.  Jaries- 
vUle  V.  Carpenter^  77  Wis.  288;  Smith  v.  Rochester'^  92  N.  Y. 
463;  Emporia  v.  Sodeiiy  25  Kan.  410;  YaricJc  v.  Smithy  5 
Paige,  136;  Buckingham  v.  Smithy  10  Ohio,  297;  Halsey  v, 
L.  V.  a.  Co.  45  N.  J.  Law,  26;  Lowell  v.  Boston^  111  Mass. 
454;  Lewis,  Em.  Dom.  §  183. 

Bespondent  has  no  right,  other  than  by  legislation,  to  di- 
vert into  the  canal,  from  water  powers  below  the  dam,  any 
surplus  water  for  power.  It  has  no  such  right  as  riparian 
owner.  The  owner  of  one  shore  cannot  even  divert,  on  his 
own  land,  one  half  of  the  flow.  Angell,  "Watercourses, 
§§  100, 101;  Gould,  Waters,  §  215;  WM  v.  PorOand  Mfg. 
Co.  3  Sumner,  189;  Pratt  v.  Lamson^  2  Allen,  275;  Vanden- 
hurgh  V.  Van  Bergen,  13  Johns.  212;  JETarding  v.  Stamford 
W,  Co.  41  Conn.  87.  If  one  owner  diverts  half  the  flow,  the 
opposite  owner  loses  the  use  of  half  his  power.  If,  at  a 
given  point,  there  is  a  natural  fall  of  a  volume  of  two  feet 
in  depth  across  the  stream,  a  diversion  of  half  the  stream 
around  the  fall  diminishes  the  falling  volume  one  half  across 
the  stream.  The  opposite  owner  has  left  only  the  power  of 
the  reduced  volume  to  the  center,  and  the  diverting  owner 
has  that  and  the  power  diverted.  Eiparian  owners  below 
the  government  dam  have  aU  the  rights  of  such  owners,  as 
well  as  that  of  power;  and  these  aU  require  the  flow  to  run 
as  it  was  wont  to  do  by  nature,  save  as  it  is  diverted  for 
public  use.  It  would  be  immaterial,  if  true,  that  respond- 
ent cannot  use  the  power  of  the  dam  at  or  near  it,  so  that 
lower  owners  may  get  their  rightful  use  of  the  flow  below. 
The  very  definition  of  the  riparian  right  requires  the  use  of 
water  so  as  not  to  injure  riparian  owners  above  or  below. 
If  it  cannot  be  so  used  it  is  a  barren  right.  No  plea  of 
necessity  will  justify  diversion  by  one  to  the  injury  of  an- 
other. "  The  necessity  of  one  man's  business  is  not  to  be 
made  the  measure  of  another  man's  rights."    Angell,  Water- 
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courses,  §  99a/  WheaUy  v.  Chriaman^  24  Pa.  St.  298;  Davis 
v.  Getchelly  60  Me.  602;  Van  Hoeaen  v.  Coventry y  10  Barb. 
518.  Eespondent  could  not  get  a  prescriptive  right  to  use 
more  power  from  the  canal  than  it  was  using  at  the  begin- 
ning of  twenty  years  next  before  suit.  Prentice  v.  Geigery 
74  K  T.  341 ;  HoUman  v.  B.  S.  B.  Co.  14  K  J.  Eq.  335 ; 
J^OTway  Plains  Co.  v.  Bradley ^  52  N.  BL  86;  Boynton  v. 
Longley^  19  Nev.  69;  CaHisle  v.  Cooper y  21  N.  J.  Eq.  594; 
Gould,  Waters,  372. 

In  a  brief  in  reply  Mr.  Greene  argued  further  the  prop- 
ositions that  any  taking  of  appellants'  water  power,  by  re- 
spondent's use  of  water  from  the  canal  for  power,  is  for 
manufacturing  2jidi  not  for  navigation;  and  that  respondent, 
as  a  private  riparian  owner y  cannot  use  any  water  from  the 
canal  for  power,  so  as  to  divert  the  stream  from  appellants' 
Avater  power  to  their  injury. 
B.  J.  StevenSy  for  the  respondent,  contended : 
L  The  right  of  the  United  States  to  divert  the  waters  of 
the  river  for  public  use,  including  that  of  navigation,  is  para- 
mount to  private  right.  Congress  is  the  exclusive  judge  of 
the  necessity  for  public  use, —  and  Congress  may  put  waters 
appropriated  to  public  use,  but  not  temporarily  needed  there- 
for, to  such  private  use  as  it  shall  deem  proper.  In  the  case 
at  bar,  Congress  determined  to  sell  the  right  of  use  and  apply 
the  avails  thereof  to  public  use.  (1)  AU  the  waters  of  the 
river  WGTQ  appropriated  for  the  purposes  of  its  improvement 
by  and  for  the  United  States,  and  were  so  appropriated  in 
the  exercise  of  a  reserved  right,  or  if  not,  then  of  a  sovereign 
right  to  which  the  clause  of  the  federal  constitution  requir- 
ing compensation  in  certain  cases  does  not  apply.  Scranton 
V.  Wheelery  6  C.  C.  A.  585, 57  Fed.  Eep.  803,  811-815;  Shively 
V.  Bowlhfy  152  U.  S.  1,  33,  57,  58;  Withers  v.  BucUeyy  20 
How.  84;  Monongahela  Ifa/o.  Co.  v.  U.  S.  148  U.  S.  312,  329, 
333, 340;  Willamette  I.  Bridge  Co.  v.  Batchy  125  id.  1 ;  Bridge 
Co.  V.  U.  S.  105  id.  470;  Black  R.  Imp.  Co.  v.  La  Crosse 


Wis.]  JANUAEY  TERM,  1895.  395 

Green  Bay  &  Mississippi  Canal  Ca  ts.  Kankanna  Water  Power  Ca 

JB.  dk  T.  Co.  54  Wis.  659;  IloUister  v.  Union  Co,  9  Conn. 
436;  Monongahela  Nav.  Co,  v.  Coons,  6  Watts  &  S.  101; 
Minneapolis  Mill  Co.  v,  St,  Paul  W,  Works,  56  Minn.  485  ; 
16  Am.  &  Eng.  Ency.  of  Law,  264,  subd.  V,  and  note  7; 
Id.  265,  note  1.  All  of  the  waters  of  the  river  below  high- 
water  mark  belong  to  the  United  States,  with  which  it  may 
do  as  it  will.  Arimond  v.  G.  B,  &  M,  C.  Co.  31  Wis.  316^ 
338;  Wisconsin  R.  Imp.  Co.  v.  Lyons,  30  id.  61,  65 ;  ComrruTs 
V.  Withers,  29  Miss.  21;  JF'aUs  Mfg.  Co.  v.  Oconto  R.  Imp^ 
Co,  87  Wis.  134, 149-152;  Howe  v,  Weymouth,  148  Mass.  605,. 
606;  People  ex  rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y. 
461.  Sec.  16  of  the  act  of  1848  declares  that  "  whenever  a 
water  power  shall  be  created  by  reason  of  any  dam  erected 
or  other  improvement  made  on  any  of  such  rivers,  such  water 
power  shall  belong  to  the  state,  subject  to  future  action  of 
the  legislature."  This  is  a  declaration  by  the  state  (for  the- 
United  States)  of  the  extent  of  its  appropriation  of  waters,, 
and  is  an  appropriation  as  distinguished  from  a  seizure  in 
eminent  domain,  and  is  in  sharp  contrast  with  sees.  15  and 
17,  directing  a  seizure  of  "  lands,  waters,  and  materials,"  and 
the  making  of  compensation  therefor.  It  is  an  assertion  of 
ownership  and  right  of  control  of  the  waters,  and  covers  all 
water  powers  so  created.  (2)  N^o  provision  was  made  for  coirh- 
pensation.  The  four  condemnation  acts  relating  to  the  im- 
provement were  not  intended  to  cover  the  diversion  of  water. 
(3)  Assuming,  however,  that  the  condemnation  acts  do  apply 
to  diversion  of  w^ater,  they  confer  in  such  case  by  giving 
compensation  a  gratuity  voluntarily  given  to  private  claim- 
ants. Should  defects  in  the  condemnation  acts  render  them 
inoperative,  it  is  the  gratuity  whicn  fails  and  not  the  appro- 
priation ;  the  appropriation  unaffected  thereby  remains  opera- 
tive. (4)  StiU  assuming  the  applicability  of  the  condemna- 
tion acts  to  the  diversion  of  water,  the  acts  themselves  are 
not  defective,  but  are  valid  and  operative.  It  has  not  been, 
held  either  in  Pumpelly  v,  O,  B.  Co.  13  Wall.  166,  or  in 
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jSweaney  v.  IT.  S.  62  "Wis.  396,  that  the  provision  for  com- 
pensation was  insufficient.  Oreen  Bay  dk  M.  Canal  Co.  v. 
Kauk^uTia  W.  P.  Co.  TO  "Wis.  654,  655 ;  Arimond  v.  G.  B.  & 
M.  G.  Co.  31  id.  316.  These  are  the  only  cases  in  which  the 
<juestion  has  been  considered.  We  think  the  law  unques- 
tionably is  that  the  provision  for  compensation  in  the  act 
of  1848  was  sufficient.  See  TI.  8.  v.  Jones,  109  U.  S.  518. 
^5)  Still  assuming  the  applicability  of  the  condemnation  acts 
and  their  validity,  the  ordinance,  constitution,  and  declara- 
tion of  the  act  of  1848,  the  plan  and  modifications  prepared 
by  the  board  of  public  works  and  approved  by  the  legisla- 
ture, and  the  overt  act  of  commencing  construction  of  the 
works,  aU  were  acts  of  a  public  nature  giving  constructive 
notice  of  themselves  to  aU  persons  to  be  affected.  Together 
they  constituted  a  seizure  of  aU  of  the  waters  of  the  river, 
and  gave  to  all  parties  claiming  to  be  injured  a  right  of 
present  action, —  a  right  upon  which  all  parties  have  slept 
beyond  the  statutory  life  thereof,  namely,  for  over  twenty 
and  nearly  forty  years,  and  Jience  have  waived  the  same. 
Lewis,  Em.  Dom.  §§  499-565 ;  Worcester  G.  L.  Co.  v.  Count}/ 
Comm'rs,  138  Mass.  289-291 ;  WashJfwn  <&  M.  Mfg.  Co.  v. 
Worcester,  153  id.  494;  Bailey  v.WoImm,  126  id.  416;  Wa- 
iuppa  R.  Co.  V.  Fall  River,  147  id.  548;  Wheeler  v.  Fitch- 
hurg^  150  id.  350 ;  Poor  v.  Blake,  123  id.  543 ;  Rider  v.  StryTcer, 
«3  N.  T.  136 ;  In  re  Furman  Street,  BrooTdyn,  17  Wend.  649 ; 
Rogers  v.  Bradshaw,  20  Johns.  735;  True  v.  Freeman,  64 
Me.  573.  (6)  Assuming  that  the  right  of  action  is  not  yet 
outlawed,  nevertheless  it  is  a  right  of  action  for  compensa- 
tion and  not  for  title;  and  for  compensation  which  the  United 
States  has  asswned  to  pay.  Jones  v.  U.  S.  109  U.  S.  513;  S.  C. 
48  Wis.  385.  (7)  Wisconsin  adjudications  extending  ripa- 
rian title  to  the  bed  of  navigable  streams  do  not  purport  to 
enlarge  riparian  rights  to  the  use  of  the  flow  of  the  stream, 
and  in  effect  declare  the  extended  title  to  be  subordinate  to 
any  public  use  of  the  waters  by  the  United  States.    It  is 
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now  conclusively  settled  that  the  territorial  law  gave  no 
title  or  right  below  high-water  mark  to  riparian  owners. 
Skimdy  v,  Bowlby,  152  TJ.  S.  1,  58 ;  Scranton  v.  Wheeler,  6 
C.  0.  A.  595,  57  Fed.  Rep.  803-815.  The  Wisconsin  adjudi- 
cations extend  the  title  of  riparian  owners  on  navigable 
rivers  to  the  center  of  the  stream  in  cases  where  the  land 
was  purchased  from  the  state,  and  cases  where  the  lands 
were  purchased  from  the  government  after  the  state  was 
admitted  into  the  Union.  Wisconsin  H.  Imp.  Co.  v.  Lyons, 
30  Wis.  61 ;  Ols(m  v.  Merrill,  42  id.  203,  212 ;  Belaplaine  v. 
a  ds  N.  W.  R.  Co.  id.  214,  225 ;  Diedrich  v.  iT.  W.  U.  R. 
Co.  id.  248, 262 ;  McLennan  v.  Prentice,  85  id.  427,  442.  And 
the  right  to  water  power  is  not  a  riparian  right.  It  attaches 
to  the  ownership  of  the  dam  and  not  the  bank.  Lawson  v. 
Mowry,  52  Wis.  219,  234;  Att'y  Gen.  v.  Eau  Claire,  37  id. 
400,  435;  Smith  v.  Oould,  59  id.  631,  642;  Gould,  Waters, 
§§  68,  75,  78,  227.  (8)  The  appellants'  contention  that  the 
respondent  must  use  the  power  conceded  to  it,  at  the  cross- 
section  of  the  dam,  and  return  the  water  to  the  river  above 
the  head  of  the  upper  island,  operates  practically  to  deprive 
the  respondent  and  all  other  parties  of  aU  right  of  use  of  the 
power  created  hy  the  dam.  (9)  The  appellants''  claims  a^e 
without  equity.  Their  expenditures  were  all  made  with 
knowledge  of  the  respondent's  rights  and  after  notice  to 
desist.  The  waters  of  the  river  were  appropriated  while 
the  riparian  properties  which  they  have  combined  into  one 
ownership  were  held  by  the  government,  or  at  least  were 
held  in  separate  ownerships  having  little  value  for  water 
power  purposes.  Assuming  to  be  true  the  appellants'  con- 
tention that  the  right  of  use  of  the  flow  is  an  incident  to 
the  title  to  the  bed  of  the  river,  it  is  sho\vn  that  the  title  was 
not  in  appellants  prior  to  the  time  Wisconsin  became  a 
state,  and  there  is  no  proof  of  subsequent  transfer,  and 
among  Wisconsin's  first  legislative  acts  as  a  state  were  the 
acceptance  of  the  land  grant  trust  and  the  creation  of  the 
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board  of  public  works.  Even  with  title  to  the  bed  it  waa 
not  competent  for  appellants  to  erect  dams  for  the  utiliza- 
tion of  the  flow,  inhibited  as  it  is  by  the  statute.  E.  S.  sec. 
1596;  Bead  v.  Amoskeag  Mfg,  Go.  113  U.  S.  9,  23.  But  see 
State  V.  CarpenteTj  68  Wis.  165;  A.  C.  Conn  Co.  v.  LitHe 
Stiamico  Z.  Jt^g.  Co.  74  id.  652.  (10)  Even  assuming  that 
aU  of  the  waters  were  not  appropriated,  nevertheless  all 
may  at  any  time  be  appropriated,  and  undoubtedly  will  be 
appropriated,  and,  when  taken,  the  surplus  not  needed  for 
navigation  belongs  to  the  company;  the  compensation  there- 
for, if  any  required,  to  be  paid  by  the  United  States.  So- 
that  on  any  theory  the  waters  for  division  between  the  sev- 
eral channels  of  the  river  are  all  subject  to  the  respondent'^ 
right  to  the  surplus  water  when  diverted. 

II.  The  water  power  created  by  the  Kaukauna  dam  be- 
longs to  the  respondent,  and  may  be  used,  at  least,  at  any 
point  on  the  dam.  The  dam  consists  of  the  entire  struct- 
ure which  upholds  the  pond,  and  extends  to  and  includes 
the  first  lock. 

JE.  Mariner,  of  counsel  for  the  respondent,  contended, 
inter  alia,  that  under  the  decisions  of  the  state  and  federal 
courts  in  this  matter  the  only  question  remaining  open  is, 
How  far  does  the  ownership  of  the  water  in  the  pond  ex- 
tend? The  embankments  on  each  side  of  the  river  and  the 
dam  across  it,  all  of  them  together,  constitute  and  were  in- 
tended to  constitute  but  a  single  work  of  improvement. 
This  was  constructed  primarily  in  aid  of  navigation,  and 
the  water  power  developed  was  but  an  incident.  The  north 
embankment,  from  the  cross  dam  down  to  the  first  lock, 
was  built  high  enough  to  retain  the  water  in  the  pond  and 
canal  at  a  uniform  height,  and  was  as  essential  to  the  main- 
taining of  the  head  of  water  in  the  pond  as  was  the  cross 
dam  itself.  The  water  power  created  by  this  work  of  im- 
provement, above  the  first  lock  at  least,  was  water  power 
which  should  belong  to  the  state  under  sec.  16  of  the  act 
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of  1848,  and  is  the  property  of  the  respondent  as  much  as 
the  water  in  the  pond  proper.  It  is  produced  by  the  same 
improvement  and  subject  to  the  same  conditions  as  the  water 
actually  in  the  pond ;  and  it  comes,  therefore,  within  the  facts 
ruled  upon  in  Green  Bay  cfe  Jf.  C.  Co.  v.  Kaukauna  W.  P. 
Co,  70  Wis.  635.  The  construction  of  such  improvement 
under  the  act  was  a  declaration  of  an  intention  on  the  part 
of  the  Improvement  Company  to  take  the  whole  water 
power  that  might  be  created  by  the  use  of  the  improvement, 
and  it  was  notice  to  the  riparian  owners  of  the  intention  of 
the  Improvement  Company  to  draw  the  water  out  from  the 
pond  through  the  canal  on  the  north  side,  whenever  it  could 
find  customers  who  would  lease  it.  Whatever  damages 
were  done  in  the  creation  of  the  power  were  done  to  the 
then  owners  and  were  long  since  barred.  These  appellants 
are  not  the  grantees  of  those  damages,  whatever  they  were, 
and  cannot  question  the  fact  of  the  appropriation  of  the 
rights.  The  judgment  below  should  be  affirmed,  at  least  so 
far  as  to  give  the  respondent  the  right  to  carry  all  the  sur- 
plus water  from  the  pond  and  use  it  for  water  power  at  any 
point  between  the  pond  and  the  first  lock,  discharging  the 
water  into  the  river  below. 

The  following  opinion  wps  filed  February  5, 1895 : 

!N'EWBiAN,  J.  It  is«settled  by  the  decisions  in  Green  Bay 
'<&  M.  Canal  Co,  v.  KauJc^auna  TT.  jP.  Co.  70  Wis.  635,  and 
KauTcawna  W,  P.  Co.  v.  G.  B.  <&  M.  Canal  Co.  142  U.  S. 
254,  that  the  respondent  in  these  appeals,  the  Green  Bay  <fc 
Midsissipjpi  Canal  Cmnpany^  is  the  legal  owner  of  all  the 
water  power  which  has  been  created  by  the  dam  at  the  head 
of  the  rapids  at  Kaukauna  beyond  what  is  required  for  the 
purpose  of  navigation ;  and  that  it  has  aU  the  right  and 
title  in  that  water  power  which  the  state  acquired  in  it 
under  sec.  16  of  the  act  of  1848  (Laws  of  1848,  p.  62);  and 
that  such  title  amounts  to  entire  and  absolute  ownci*ship. 
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But  the  court  in  those  cases  did  not "  determine  the  relative 
rights  of  the  respondent  and  the  other  riparian  owners  be- 
low the  dam  in  respect  to  the  use  of  the  water  which  would 
run  over  the  dam  if  not  taken  from  the  pond  into  the  canal," 
nor  "  whether  there  is  any  restriction  upon  the  manner  or 
place  in  which  the  water  shaU  be  returned  to  the  river 
below  the  dam." 

The  questions  so  left  imdecided  in  that  case  are  the  very 
questions  presented  by  the  record  for  decision  here.  The 
court  is  now  called  upon  to  determine  and  define  the  rela- 
tive rights  of  the  respondent  and  the  other  riparian  owners 
below  the  dam  in  respect  to  the  use  of  the  water  which 
would  run  over  the  dam  if  not  taken  from  the  pond,  through 
the  canal,  to  furnish  water  power  lower  down  the  stream, 
and  whether  there  is  any  restriction  in  the  manner  or  place 
in  which  the  water  shall  be  returned  to  the  river  below  the 
dam. 

There  is  no  question  of  the  right  of  the  government  to 
divert  through  the  canal  so  much  of  the  water  of  the  stream 
as  is  required  for  the  purpose  of  navigation.  This  amounts  to 
about  one  per  cent,  of  the  water  of  the  stream.  The  contro- 
versy concerns  only  the  use  of  the  surplus  water  after  the  pur- 
poses of  navigation  have  been^  served.  The  ordinary  rule 
governing  such  questions  would,  no  doubt,  require  the  person 
owning  or  controlling  the  Kaukauna  dam  and  the  water  power 
created  by  it  to  so  use  his  right  as  that  the  water  should 
be  returned  to  the  stream  in  such  a  manner  and  at  such  a 
place  as  not  to  deprive  a  lower  riparian  owner  of  its  use  as 
it  has  been  accustomed  to  fiow  past  his  banks;  for  as  said 
by  Lyon,  J.,  in  Kimlerly  <&  Glark  Co.  v.  Sewitt^  79  Wis. 
334:  "  The  rule  is  elementary  that,  unless  affected  by  license^ 
grant,  prescription,  or  public  right,  or  the  like,  every  pro- 
prietor of  land  on  the  bank  of  a  stream  of  water,  whether 
navigable  or  not,  has  the  right  to  use  the  water  as  it  is 
wont  to  run,  without  material  alteration  or  diminution;  and 
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no  riparian  owner  has  the  right  to  use  the  water  of  the 
stream  to  the  prejudice  of  other  riparian  owners  above  or 
below  him,  by  throwing  it  back  upon  the  former  or  sub- 
tracting it  from  the  latter."  This  must  be  the  extent  and 
limit  of  the  respondent's  right,  unless  the  state,  whose  title 
it  has  acquired,  had  greater  rights. 

The  statute  which  Vested  the  title  to  this  water  power  in 
the  state  is  in  these  words:  "  Whenever  a  water  power  shall 
be  created  by  reason  of  any  dam  erected  or  other  improve- 
ment made,  .  .  .  such  water  power  shall  belong  to  the 
state."  See  sec.  16  of  the  act  of  1848.  It  is  by  no  mean& 
clear  that  this  statute  invested  the  state  with  a  title  more 
absolute,  or  with  rights  more  extensive  or  exclusive,  in  the 
water  of  the  stream,  than  would  belong  to  the  owner  of 
both  banks  of  the  stream  who  should  have  erected  the  dam 
for  the  purpose  of  creating  water  power.  Such  a  private 
owner  would  own  the  water  power  created  by  the  dam,  ab- 
solutely and  entirely,  subject  only  to  the  public  right  ta 
divert  the  water  required  for  navigation.  It  is  not  easy  of 
apprehension  how  the  state  could  acquire  a  title  more  ample. 
The  state  could  acquire  title  to  such  water  power  only  as^ 
was  created  by  improvements  in  the  stream  which  it  might 
lawfully  make.  It  could  not  lawfully  make  a  dam  or  any 
other  improvement  in  the  stream  for  the  purpose  of  creat- 
ing a  water  power,  if  such  improvement  should  work  injury 
to  a  lower  riparian  owner,  any  more  than  could  a  private 
person;  for  the  riparian  rights  of  the  lower  owners  of  land 
upon  the  bank  of  the  stream  are  property  such  as  cannot 
be  taken  by  the  state  for  even  a  public  use, —  except  in  aid 
of  navigation, —  without  compensation  to  the  owner,  and 
cannot  be  taken  at  all  or  impaired  for  a  private  use.  Ohajh 
man  v,  0.  <&  M.  li.  JS,  Co.  33  Wis.  629 ;  Delaplaine  v.  C.  dr 
If.  W.  a.  Co.  42  Wis.  214 ;  JaneamUe  v.  Carpefrder^  77  Wis, 
288;  Attorney  Oeaeral  v.  JEa/a  Claire^  37  Wis.  400,  436  ^ 
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Vole  V.  La  Grange^  113  U.  S.  1 ;  Kauhauna  W.  P.  Co.  v, 
O.  B.  (&  M.  Canal  Co,  142  U.  S.  254,  272,  273. 

The  right  of  the  state  to  improve  the  stream  as  a  high- 
way and  for  the  purpose  of  aiding  its  navigation  is  superior 
to  the  rights  of  riparian  owners.  It  may  take  and  divert, 
absolutely  and  without  compensation,  so  much  of  the  water 
of  the  stream  as  may  be  required  to  improve  its  navigation. 
But  that  is  the  limit  of  its  right.  But,  because  it  is  not 
practically  feasible  to  measure  and  determine  with  exact- 
ness the  amount  of  water  required  for  this  public  purpose, 
some  discretion  is  allowed ;  and  it  may  well  happen  that  an 
excess  of  water  will  be  produced  by  a  dam.  As  in  this  case, 
it  may  be  necessary  to  stop  the  entire  flow  of  the  stream,  by 
a  dam,  in  order  to  divert  some  small  part  of  the  water  for 
the  uses  of  navigation.  In  that  case  the  surplus  need  not 
be  permitted  to  run  to  waste.  The  power  so  created  by  the 
surplus  water  may  be  leased  or  sold.  This  is  the  water 
power  created  by  the  dam,  which  the  state  owned. 

In  Kaukauna  W.  P.  Co,  v.  Green  £ay  dk  M.  Canal  Co, 
142  U.  S.,  on  page  273,  it  is  said :  "  It  is  probably  true  that 
it  is  beyond  the  competency  of  the  state  to  appropriate  to 
itself  the  property  of  individuals  for  the  sole  purpose  of  cre- 
ating a  water  power  to  be  leased  for  manufacturing  pur- 
poses." And  on  page  275 :  "  The  true  distinction  seems  to 
be  between  cases  where  the  dam  is  erected  for  the  express 
or  apparent  purpose  of  obtaining  a  water  power  to  lease  to 
private  individuals,  or  where,  in  building  a  dam  for  a  public 
improvement,  a  wholly  unnecessary  excess  of  water  is  cre- 
ated, and  cases  where  the  surplus  is  a  mere  incident  to  the 
public  improvement,  and  a  reasonable  provision  for  securing 
an  adequate  supply  of  water  at  all  times  for  such  improve- 
ment. ...  So  long  as  the  dam  was  erected  for  the 
honafide  purpose  of  furnishing  an  adequate  supply  of  water 
for  the  canal,  and  was  not  a  colorable  device  for  creating  a 
water  power,  the  agents  of  the  state  are  entitled  to  great 
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latitude  of  discretion  in  regard  to  the  height  of  the  dam  and 
the  head  of  water  to  be  created." 

But  it  is  not  the  dam  itself  of  which  complaint  is  made. 
It  is  claimed  that  the  dam  is  unlawfully  used  as  a  colorable 
device  for  the  purpose  of  creating  a  water  power  at  a  point 
at  some  distance  removed  from  the  dam.  It  is  evident  that 
the  water  power  which  was  created  incidentally  by  the  erec- 
tion of  the  dam  is  due  to  the  gravity  of  the  water  as  it  falls 
from  the  crest  to  the  foot  of  the  dam.  What  further  power 
it  may  have  in  its  present  distribution  is  not  incidental  to  the 
erection  of  the  dam,  but  such  as  has  been  added  to  it  from 
deliberate  design.  The  first  reach  of  the  canal,  to  the  first 
lock,  did  not  create  a  water  power.  No  power  existed  there 
until  the  bank  of  the  canal  was  cut  for  the  very  purpose  of 
creating  it.  Until  then  all  the  water  of  the  stream  not  re- 
quired for  navigation  passed  over  the  dam.  There  it  created 
a  power  which  was,  in  a  true  sense,  incidental  to  the  erec- 
tion  of  the  dam.  The  power  created  by  the  cutting  of  the 
canal  was  not  incidental  to  the  erection  of  the  dam,  or  to 
the  construction  and  use  of  the  canal  for  navigation,  but 
was  ex  indusfriay  for  the  purpose  of  creating  a  water  power. 
It  was  created  for  its  own  sake,  and  not  incidentally.  So 
far  from  being  an  incident  to  the  lawful  public  improve- 
ment, it  is  in  derogation  of  the  public  improvement.  It  im- 
pedes rather  than  aids  the  navigation  of  the  stream. 

In  some  sense,  it  may  be  said  that  the  first  reach  of  the 
canal,  down  to  the  first  lock,  is  a  part  of  the  dam.  Since 
the  use  of  the  guard  lock  has  been  abandoned,  it  upholds  the 
pond.  In  that  sense  it  is  a  part  of  the  dam.  But,  as  bear- 
ing upon  the  question  as  to  what  rights  are  incidental  to  the 
building  of  the  dam  proper,  it  is  a  perversion  of  terms  and 
ideas.  It  is  merely  color,  to  cover  the  subtraction  of  the 
riparian  right  to  this  private  use  of  the  water  of  the  stream- 
There  seems  to  be  no  sufficient  ground  for  holding  that 

the  respondent  has  acquired  additional  right  by  prescription. 
Vol.90— 20 
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Twenty  years  before  the  oommencement  of  the  action  it 
had  diverted  and  was  diverting  only  a  small  part  of  the 
water  of  the  stream.  The  amount  diverted  was  inconsider- 
able. It  was  no  such  "  strong  act  of  exclusive  possession  ^ 
as  that  it  was,  per  se,  notice  of  an  adverse  claim  of  right. 

The  state  owned  no  such  right  to  divert  the  water  from 
the  lower  riparian  owners  as  is  claimed  by  the  respondent 
The  respondent  has  acquired  no  such  right.  The  ordinary 
rule  wiiich  governs  the  relative  rights  of  riparian  owners  is 
the  rule  which  governs  this  case.  The  lower  owners  are 
entitled  to  have  the  water  —  except  what  is  required  for 
navigation  —  returned  to  its  accustomed  channels  in  such 
manner  and  place  as  that  it  shall  flow  past  their  lands  as  it 
was  accustomed  to  flow- 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed  upon  each  of  the  three  appeals, 
and  the  cause  Is  remanded  with  directions  to  enter  judg- 
ment in  accordance  with  this  opinion. 

The  respondent  moved  for  a  rehearing.  The  following 
opinion  was  filed  June  20,  1895: 

Newman,  J.  This  action  was  originally  commenced  by 
the  Patten  Paper  Company  {Limited)^  one  of  the  appellants, 
to  obtain  an  adjudication  of  the  relative  proportions  of  the 
flow  of  the  river  below  the  dam  in  the  several  channels,  and 
to  enjoin  the  Kaukauna  Water  Power  Company  from  di- 
verting any  water  to  the  south  channel  which  of  right  should 
flow  in  the  middle  channel.  An  adjudication  of  these  rela- 
tive rights  is  included  in  the  judgment  of  the  trial  court,  and 
all  parties  are  by  it  enjoined  from  interfering  with  the  flow 
of  the  water  in  the  several  channels  in  the  proportions  ad- 
judged to  be  the  due  of  each  channel.  There  is  no  appeal 
from  this  part  of  the  judgment;  so  no  consideration  of  it  by 
this  court  is  due  or  proper.    But  in  the  course  of  the  litiga- 
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tion  a  new  issue  was  introduced  by  the  Oreen  Bay  &  Mis- 
sissippi Canal  Company.  It  claimed  that,  by  its  purchase 
from  the  state  of  the  canal  and  improvements  and  the  water 
powers  which  were  created  by  the  improvements,  it  became 
the  absolute  owner  of  the  water  of  the  stream,  with  the 
right,  as  against  the  owners  of  water  powers  on  the  rapids 
below  the  Kaukauna  dam,  to  divert  all  the  water  of  the 
stream,  and  to  use  it  wherever  it  best  suited .  its  interests, 
and  to  return  it  to  the  stream  wherever  it  chose,  regardless 
of  its  effect  upon  the  water  powers  and  rights  of  such  lower 
owners.  This  claim  the  trial  court  sustained  to  its  full  ex- 
tent. It  gave  judgment  sustaining  it,  and  enjoined  all  the 
other  parties  to  the  action  from  interfering  with  the  com- 
plete exercise  of  the  rights  so  claimed.  From  this  part  of 
the  judgment  these  appeals  were  taken.  The  right  of  this 
contention  of  the  Green  Bay  &  Mississippi  Canal  Company 
was  the  only  question  presented  by  these  appeals.  This 
court  held  that  the  Green  Bay  c&  Mississippi  Canal  Com- 
pany owned  all  the  water  power  which  was  created  by  the 
construction  and  operation  of  the  government  dam  at  Kau- 
kauna; that  it  had  the  right  to  use  all  the  water  of  the 
stream,  not  used  for  the  purposes  of  navigation,  for  the  pur- 
poses of  power,  wherever  it  could  or  chose,  so  far  as  it  could 
do  so  without  impairing  the  just  rights  of  other  owners  of 
water  powers  upon  the  stream ;  that  it  was  due  to  other 
owners  of  water  powers  below  the  dam  that  the  water,  after 
being  used  by  it,  should  be  returned  to  the  stream  at  such 
place  and  in  such  manner  as  that  it  shall  flow  past  the  banks 
of  such  lower  owners  in  its  accustomed  channels  and  as  it 
was  accustomed  aforetime  to  flow.  The  limit  to  its  right  is 
at  the  point  where  it  infringes  upon  the  rights  of  others. 
It  concedes  to  it  all  the  rights  which  the  state  had  or  could 
acquire  as  against  such  lower  owners.  The  place  where  it 
may  use  the  water  for  power  is  restricted  only  by  its  duty 
to  refrain  from  injuring  others.    The  court  is  satisfied  of 
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the  correctness  and  justice  of  its  judgment.  It  is  not  deemed 
to  be  inconsistent  with  anything  previously  said  pr  decided 
by  this  court,  or  with  the  decision  of  any  other  court  to 
which  attention  has  been  called.  It  is  believed  to  be 
grounded  impregnably  upon  that  widely  applied  mandate 
of  the  law,  "  sio  utere  tuo  ut  ali^ium.  non  loedc^.^^ 

But  it  is  urged  upon  this  motion  that  the  language  of  the 
opinion  is  only  general  and  will  not  enable  the  trial  court 
to  determine  and  direct  in  what  specific  place,  or  in  what 
precise  manner,  the  water  must  be  returned  to  the  stream; 
nor  how  and  where  the  respondent  may  lawfully  use  that 
relative  proportion  of  the  flow  of  the  stream  which  is  ap- 
purtenant to  its  bank,  below  the  dam.  Probably  this  is  a 
just  estimation  of  the  opinion.  It  has  assumed  to  determine 
only  the  general  principle  by  which  the  relative  rights  of 
the  parties  are  to  be  determined,  and  has  pronounced  that 
general  principle  in  general  terms  only.  It  could  well  do  no 
more.  The  court  had  no  concrete  question  before  it.  No 
such  issue  was  made,  nor  such  judgment  asked  by  the  re- 
spondent's pleading;  nor  was  any  such  issue  adjudged  by 
the  trial  court.  Nor  does  the  record  furnish  data  by  which 
such  questions  can  be  determined  by  this  court.  These  are 
practical  questions  which  cannot  be  answered  by  the  aid  only 
of  mere  theory.  Probably  it  cannot  be  satisfactorily  pre- 
dicted, in  advance  of  experiment,  just  where  and  how  the 
water  must  be  returned  to  the  stream  so  as  to  work  no  in- 
jury to  lower  owners.  Certainly,  it  cannot  be  determined 
by  a  court  without  evidence  of  some  kind.  The  court  has 
performed  its  full  function  in  this  case  when  it  has  estab- 
lished the  general  rule  which  governs  it.  The  judgment  of 
the  superior  court  of  Milwaukee  county  is  reversed,  upon 
each  of  the  three  appeals,  as  to  those  parts  of  the  judgment 
which  were  appealed  from,  and  the  cause  is  remanded  with 
direction  to  enter  judgment  in  accordance  with  the  opinion. 

By  the  Court —  The  motion  for  a  rehearing  is  denied. 


Wifl.]  JANUAET  TERM,  1895.  405 

Tebo  vs.  The  City  of  Augusta. 


go    406. 
03      M 


I 


Tebo,  Respondent,  vs.  The  City  of  Augusta,  Appellant.       9o~~405 

May  15— June  20y  1895.  iS  al 

(1-3)  EuidenGe:  Phymeians  and  anrgeons:  Hypothetical  questions:  What 
facts  may  be  assumed:  Improper  answer,  (4)  Appeal:  Exceptions 
to  charge:  Sufficiency. 

1.  In  an  action  for  personal  injuries  the  evidenoe  that  plaintijff  was 

strong  and  healthy  at  the  time  of  the  acoident  is  held  to  be  suffi- 
cient to  justify  the  assumption  of  that  fact  in  a  hypothetical  ques- 
tion as  to  what  was  the  difficulty  with  whioh  she  was  afflicted. 

2.  A  physician,  who  had  testified  to  an  examination  of  the  plaintiff   • 

after  the  accident,  was  asked  to  assume,  in  addition  to  the  facts 
stated  in  such  hypothetical  question,  what  he  knew  from  his  per- 
sonal eacany  nation,  as  testified  to  by  him.  Heldf  that  the  question 
was  still  an  abstract  one  upon  an  assumed  state  of  facts,  and  did 
not  caU  for  the  opinion  of  the  witness  as  to  the  cause  of  the 
plaintiff's  condition. 

3.  A  witness,  who  had  testified  that  plaintiff's  knee  was  much  swollen 

after  the  accident,  was  asked,  *^  Do  you  know  of  any  complaint, 
or  of  the  fact,  of  any  peculiar  feeling  in  the  limb?  "  An  objection 
to  the  question  as  incompetent  was  overruled,  and  the  witness 
answered,  ^  At  times  she  feels  very  much  numbed,  she  has  said, — 
not  much  feeling  in  it."  Held,  that  as  the  question  was  fairly  ca- 
pable of  a  construction  which  would  oaU  for  a  proper  answer,  its 
allowance  without  expressly  limiting  its  scope  would  not  work  a 
reversal,  especially  as  there  was  no  motion  to  so  limit  it  or  to 
strike  out  the  improper  answer. 

4.  A  general  exception  to  the  entire  charge  on  the  subject  of  damages 

is  insufficient  to  bring  up  for  review  any  specific  error,  where  the 
elements  of  damage  are  stated  separately,  although  in  the  same 
sentence,  and  some  of  them  are  proper. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  E.  B.  Bundy,  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  QuoHes^  Spence  <& 
Quarles^  and  oral  argument  by  T.  W.  Sjpence. 

For  the  respondent  there  was  a  brief  by  H.  H.  Hayden 
and  T.  F.  Frawley^  and  oral  argument  by  Mr.  Hwyden. 
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.  WiNSLow,  J.  The  plaintiflf,  who  was  a  woman  fifty-seven 
years  of  age,  while  walking  upon  a  street  in  the  defendant 
city  on  the  25th  day  of  November,  1888,  tripped  and  fell  by 
reason  of  a  defective  sidewalk,  and  was  seriously  injured. 
Upon  the  trial  a  verdict  of  $2,000  was  rendered  in  her  favor, 
and  from  judgment  thereon  the  defendant  appealed.  It  is 
virtually  conceded  by  the  appellant  that  the  evidence  estab- 
lished a  good  cause  of  action  against  the  city,  and  the  only 
questions  urged  are  questions  arising  upon  rulings  or  instruc- 
tions, and  these  will  be  brieflv  considered. 

1.  The  following  hypothetical  question  was  put  to  several 
physicians  who  were  examined  as  experts,  viz. :  "  Assuming 
that  a  strong,  able-bodied  woman,  about  fifty-seven  years- 
of  age,  strong  and  healthy  and  active,  should,  while, walking 
along  the  sidewalk,  be  tripped  up,  falling  with  great  force 
upon  her  arms  so  as  to  break  the  radius  of  right  arm  and 
bruise  and  injure  her  hip  and  side,  and  should  thereafter,  for 
the  first  time  in  life,  experience  a  dragging  pain  about  the 
back  and  loins,  and  a  sense  of  fatigue  from  walking;  unable 
to  lift  weights;  unable  to  rise,  without  great  difficulty,  after 
being  seated  in  a  squatting  position ;  should  experience  a  nau- 
sea of  the  stomach,  pain  through  the  hips  and  in  the  back,  and 
also  dizziness  or  headache, — what  would  you  say  was  the  dif- 
ficulty with  which  she  was  afflicted  ?  '*  This  question  was  ob- 
jected to,  but  was  allowed  to  be  answered;  and  it  is  argued 
that  there  is  no  evidence  in  the  case  tending  to  show  that  the 
plaintiff  was  strong,  healthy,  and  active  at  the  time  of  the 
accident,  but,  on  the  contrary,  that  the  evidence  shows  that 
she  was  far  from  well  or  strong.  It  is  true  that  it  appears 
that  the  plaintiff  had  received  an  injury  by  a  fall  in  her  own 
house  some  weeks  before  the  fall  upon  the  sidewalk,  and 
there  is  also  evidence  tending  quite  strongly  to  show  that 
she  had  not  fully  recovered  from  the  first  fall  at  the  time 
of  the  accident  complained  of.  There  is,  however,  evidence 
that  she  had  fully  recovered  and  was  in  a  good  state  of 
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health.  She  testifies  directly  that  she  had  fully  recovered ; 
that  she  was,  in  all  respects,  considered  a  healthy  woman; 
and  that  she  had  been  unusually  well  previous  to  the  time 
of  the  accident.  We  think  there  was  sufficient  evidence  in 
the  case  on  which  to  base  the  assumption  that  she  was  strong 
and  healthy. 

2.  One  of  the  physicians  who  was  examined  as  an  expert 
testified  to  having  made  an  examination  of  the  pelvis  and 
womb  of  the  plaintiff  after  the  accident,  the  results  of  which 
he  stated  to  the  jury.  Afterwards  the  hypothetical  ques- 
tion above  stated  was  put  to  him,  and  he  was  asked  to  as- 
sume, in  addition  to  the  facts  stated  in  the  hypothetical 
question,  also  what  he  knew  from  his  personal  examination, 
as  testified  to  by  him  before  the  jury.  Against  objection, 
he  answered  that  he  should  expect  that  the  accident  was 
the  cause  of  the  injury.  It  is  argued  that  this  question,  so 
framed,  was  really  submitting  to  the  expert  the  question  of 
the  cause  of  the  plaintiflf's  injury,  and  thus  was  an  invasion 
of  the  province  of  the  jury,  within  the  rule  stated  in  Nooikx^x 
V,  State^  55  Wis.  258.  We  cannot  agree  with  this  conten- 
tion. We  think  the  question,  notwithstanding  the  addition, 
was  still  an  abstract  question  upon  an  assumed  state  of  facts, 
and  did  not  call  for  the  opinion  of  the  witness  as  to  the 
cause  of  the  plaintiflfs  condition. 

3.  The  plaintiff's  daughter  was  called  as  a  witness,  and 
gave  testimony  as  to  her  mother's  knee  being  very  much 
swollen  after  the  accident,  and  was  then  asked,  "  Do  you 
know  of  any  complaint,  or  of  the  fact,  of  any  peculiar  feel- 
ing in  the  limb  ? "  This  question  was  objected  to  as  incom- 
petent, but  the  objection  was  overruled,  and  she  answered 
that  "  at  times  she  feels  very  much  numbed,  she  has  said, — 
not  much  feeling  in  it."  No  motion  was  made  to  strike 
out  the  answer,  but  the  allowance  of  the  question  is  alleged 
as  error.  Doubtless,  the  answer  was  incompetent,  because 
it  stated  complaints  made  by  the  plaintiff  as  to  her  feel- 
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ingSj  which  were  not  part  of  the  res  gestce.  Stewart  v.  Everts^ 
76  Wis.  35.  Doubtless,  also,  it  would  have  been  stricken 
out  on  motion.  The  question  was  unfortunate  in  its  terms, 
but,  when  construed  literally,  it  does  not  call  for  any  such 
statement,  but  simply  for  an  affinnative  or  negative  answer. 
Nor  does  it  necessarilv  call  for  information  obtained  from 
the  patient.  There  might  well  be  physical  appearances  in 
the  limb  which  would  give  even  a  nonexpert  clear  informa- 
tion that  there  was  a  serious  physical  difficulty  or  complaint 
there,  and  such  knowledge  it  would  be  entirely  competent 
for  the  witness  to  state.  Probablj^,  had  the  defendant's 
counsel  called  attention  to  the  peculiar  form  of  the  question, 
the  court  would  have  at  once  limited  the  question  to  such 
knowledge,  and  properly  cautioned  the  witness  as  to  her 
answer.  It  is  certainly  true  that  the  question  was  liable  to 
mislead  the  witness,  and  to  bring  forth  the  statement  of 
subjective  symptoms,  as  it  did;  but  the  question  being,  as 
we  think,  fairly  capable  of  a  construction  which  would  call 
for  a  proper  answer,  we  do  not  feel  obliged  to  reverse  a 
meritorious  case  merely  because  it  was  not  expressly  limited 
in  its  scope,  especially  when  opposing  counsel  made  no  mo- 
tion to  so  limit  it  and  did  not  move  to  strike  out  the  im- 
proper answer. 

4.  The  court  charged  the  jury  on  the  subject  of  damages 
as  follows :  "  If  you  find  for  the  plaintiff,  it  will  be  your 
duty  to  assess  her  damages.  These  should  be  sufficient  to 
compensate  her  reasonably  for  the  bodily  and  mental  pain 
that  she  has  suffered,  for  h6r  loss  of  time  by  reason  of,  or  as 
a  result  of,  the  accident;  and  if  you  find  that  she  is  perma- 
nently injured  as  such  result,  you  should  take  that  into  con- 
sideration and  allow  her  such  sum  as  will  compensate  her 
for  the  pain  and  inconvenience  which  the  evidence  shows 
you  she  must  endure  in  the  future."  To  this  entire  charge 
a  general  exception  was  taken,  and  it  is  now  claimed  that 
so  much  of  the  instruction  as  instructs  the  jury  that  the 
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plaintiff  may  recover  for  her  loss  of  time  and  for  the  incon- 
venience which  she  may  suffer  is  erroneous.  The  exception 
is  unavailing  to  bring  these  questions  before  us.  The  ele- 
ments of  damage  are  separately  stated,  although  in  the  same 
sentence.  Some  of  them,  as  for  instance  the  compensation 
for  her  bodily  and  mental  pain,  are  manifestly  proper.  It 
would  have  been  very  easy  to  except  to  that  specific  part  of 
the  instruction  which  allows  the  jury  to  compensate  plaintiff 
for  loss  of  time,  but  this  was  not  done.  Under  well-known 
rules,  the  exception  is  too  broad  to  be  of  any  avail. 
By  the  Court —  Judgment  affirmed. 
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Sweet  and  others.  Respondents,  vs.  Davis,  Appellant.  go  4111 

May  15 --June  20, 1896, 

(1)  Pleading:  Insufficient  answer.    (2)  Evidence:  Transaction  with  per- 
son since  deceased.    (8)  Frivolous  appeal:  Damages  for  delay. 

1.  In  an  action  against  a  surviving  partner  for  the  purchase  price  of 

goods  sold  and  delivered  to  the  firm,  an  answer  admitting  that 
tlie  firm  purchased  certain  goods  from  plaintiffs,  but  alleging  that 
the  transaction  was  conducted  by  the  deceased  partner  and  that  de- 
fendant was  ignorant  of  the  nature,  character,  and  extent  thereof, 
was  insufficient  to  require  plaintiffs  to  make  proof  of  the  sale. 

2.  The  evidence  of  the  salesman  who  sold  the  goods  to  the  deceased 

partner  was  competent  as  to  their  value,  since  he  did  not  derive 
his  knowledge  thereof  from  the  deceased. 
a  The  appeal  in  this  case  being  frivolous  and  taken  merely  for  delay, 
the  respondents  are  allowed  under  sec.  2951,  R.  S.,  seven  per  cent, 
damages,  in  addition  to  interest,  upon  the  amount  of  their  re- 
covery. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.    Ajjlnned. 

This  action  was  brought  against  the  defendant,  DaviSj  as 
survivor  of  the  firm  of  P.  H.  Leonard  &  Co.,  to  recover  the 
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amount  of  a  bill  of  goods  sold  by  the  plaintiffs  to  said  firm. 
The  complaint  charged  that  the  goods,  a  bill  of  which  was 
annexed  thereto,  were  sold  at  the  agreed  price  and  to  the 
amount  or  value  of  $471.13,  and  that  they  were  reasonably 
worth  that  sum.  The  defendant,  by  his  answer,  admitted 
the  death  of  Leonard,  that  he  was  the  sole  surviving  partner, 
and  that  said  firm  purchased  certain  goods,  etc.,  from  the 
plaintiffs,  and  he  alleged  that  the  transactions  were  under 
the  sole  supervision  and  charge  of,  and  conducted  by,  his 
said  partner,  Leonard,  and  that  defendant  "  was,  and  at  all 
times  has  been,  by  reason  thereof,  totally  ignorant  of  the 
nature,  character,  and  extent  thereof,  and  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  goods,  wares,  etc.,  sold  by  the  plaintiffs  to  the  de- 
fendant were  of  the  value  alleged,  or  as  to  what  was  their 
true  value,  or  as  to  whether  any  price  therefor  was  ever 
agreed  on." 

At  the  trial  the  deposition  of  one  of  plaintiffs'  salesmen 
was  read  in  evidence,  in  which  he  testified  to  a  sale  of  the 
goods  in  question  by  him  on  behalf  of  the  plaintiffs  to  the 
firm  of  P.  H.  Leonard  &  Co.,  through  Leonard,  since  de- 
ceased, but  his  evidence  as  to  what  took  place  between  the 
witness  and  Leonard  was  objected  to,  the  latter  having  since 
deceased.  He  testified  that  the  goods, -at  the  time  they  were 
sold,  wete  reasonably  worth  the  prices  and  amounts  charged 
for  them.  The  court  directed  a  verdict  for  the  plaintiffs,  and 
from  a  judgment  on  it  the  defendant  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
F.  TT.  JameBy  attorney,  and  H,  JS,  Walmdey^  of  counsel 

Edward  IL  Hibhardj  for  the  respondents. 

PiNNEY,  J.  This  appeal  is  entirely  destitute  of  merit. 
The  answer,  in  effect,  admits  the  sale  and  delivery  of  the 
goods  to  the  firm  of  P.  IL  Leonard  &  Co.  The  mere  alle- 
gation of  defendant's  ignorance  of  the  nature,  character. 
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and  extent  of  the  transactions  of  his  firm  through  his  de- 
ceased partner  with  the  plaintiffs,  is  not  enough  to  require 
the  plaintiffs  to  make  proof  on  the  subject.  He  does  not 
deny  having  information  on  the  subject  sufficient  to  form  a 
belief.  E.  S.  sec.  2655;  Eobhina  v.  Lincoln^  12  Wis.  2;  State 
ex  rel,  Soutter  v.  Common  Council  of  Madison^  15  Wis.  30 ; 
Mills  V.  Jefferson^  20  Wis.  50.  The  defendant's  relation  to 
the  trgCnsactions  in  question,  as  a  copartner  in  the  firm,  and 
his  duty  as  surviving  partner  to  settle  up  and  adjust  its  af- 
fairs, was  such  as  to  require  him  to  inform  himself  by  con- 
sulting the  books  and  papers  of  the  firm,  presumptively  in 
his  custody  or  control.  The  answer,  as  to  whether  the  par- 
ticular goods  were  sold  by  the  plaintiffs  to  the  firm,  is  a 
mere  evasion  and  was  not  sufficient  to  require  the  plaintiffs 
to  make  proof  on  the  subject.  Mills  v,  Jefferson^  20  Wis.  50 ; 
Hathaway  v.  Baldwin^  17  Wis.  616.  If  the  defendant  was 
ignorant  on  the  subject,  he  was  bound  to  resort  to  the  means 
of  inforaaation  presumptively  within  his  reach,  and  to  an- 
swer accordingly. 

Tkere  was  sufficient  competent  proof  of  the  value  of  the 
goods,  there  being  no  evidence  to  the  contrary,  to  warrant 
the  direction  of  a  verdict  for  the  plaintiffs.  The  salesman 
who  testified  to  the  value  of  the  goods  did  not  derive  a 
knowledge  thereof  from  the  deceased  partner,  Leonard. 

It  is  clear  that  the  appeal  is  frivolous  and  was  taken 
merely  for  delay.  In  affirming  the  judgment  we  aUow  the 
plaintiffs  seven  per  cent,  damages  for  their  delay,  in  addi- 
tion to  interest  upon  the  amount  of  their  recovery.  K.  S. 
sec.  2951. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs,  and  seven  per  cent,  damages  to  the  plaint- 
iffs, in  addition  to  interest,  for  their  delay. 
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Ckosby  Hardwood  Company,  Respondent,  vs.  Tkestee,  Ap- 
pellant. 

May  15 — June  £0, 1895. 

Sale  of  chattels:  Oral  contract:  Statute  of  frauds:  Subsequent  payment: 

Estoppel, 

1.  An  oral  contract  for  the  sale  of  logs  for  a  price  exceeding  $50,  which 

is  void  under  sec.  2308,  R  S.,  because  there  was  no  delivery  or  pay- 
ment at  the  time,  cannot  be  validated  by  mere  payment  of  the 
purchase  money  afterwards,  unaccompanied  by  a  delivery  and 
acceptance  of  the  logs,  or  a  distinct  renewal  of,  or  assent  to,  the 
terms  of  the  original  agreement. 

2.  If  the  vendor  in  such  a  contract  has  not  intrusted  the  vendee  with 

the  possession  of  the  logs  or  with  any  indicia  of  ownership,  he  is 
not  estopped  to  deny  the  title  of  a  purchaser  from  the  vendee, 
whom  he  has  done  nothing  to  deceive  or  mislead. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.    Reversed. 

The  action  is  replevin  for  200,000  feet  of  hardwood  logs. 
The  answer  is  a  general  denial.  The  real  defense  was  that 
the  logs  were  the  property  of  one  Emma  E.  Thompson, 
from  whose  lands  they  were  cut.  The  plaintiff  claimed  title 
by  purchase  from  one  C.  P.  Crosby,  who  purchased  from  one 
OUver  Darwin.  Darwin  had  an  oral  contract  for  their  pur- 
chase from  Thompson,  by  which  it  was  agreed  that  the  title 
should  remain  in  the  vendor  until  the  purchase  price  was 
paid.  There  was  no  payment  or  delivery  at  the  time.  The 
defendant  holds  the  logs  for  Thompson,  to  be  manufactured 
for  her,  and  has  no  further  interest. 

Darwin  had  a  large  contract  with  Crosby  for  putting  logs 
into  Black  river.  These  Thompson  logs  he  intended  to  put 
in  under  his  contract  with  Crosby.  He  was  to  receive  pay- 
ments on  his  contract  with  Crosby  from  time  to  time  as  the 
work  progressed.  Thompson  knew  of  this  contract,  and, 
generally,  of  its  terms,  and  that  these  logs  were  intended  to 
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be  put  in  under  it.  The  logs  were  to  be  put  into  the  Black 
river  when  paid  for.  They  were  put  upon  skidways  upon 
the  bank  by  Thompson,  and  marked  with  Crosby's  mark, 
but  were  not  put  into  the  river.  During  the  time  when 
these  logs  were  being  banked  there  were  other  considerable 
dealings  between  Thompson  and  Darwin,  and  considerable 
money  was  paid  by  Darwin  to  Thompson.  Thompson  know 
that  these  moneys  came  from  Crosby.  Darwin  claimed  that 
sufficient  of  these  moneys  were  applied  by  him  to  pay  for 
these  logs.  This  Thompson  denies,  and  claims  that  the 
moneys  paid  were  paid  generally  on  account,  and  were  all 
applied  to  the  payment  of  other  claims  against  Darwin. 

The  trial  court  submitted .  two  questions  to  the  jury : 
(1)  Whether  Darwin  paid  for  the  logs;  (2)  whether  Thomp- 
son intended  to  waive  the  condition  of  prepayment  by  per- 
mitting Darwin  to  sell  the  logs  to  Crosby.  There  was  ver- 
dict and  judgment  for  the  plaintiff,  from  which  this  appeal 
is  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
O.  M.  Perry ^  and  for  the  respondent  on  that  of  Sturdevant 
(6  Sturdevant. 

Newman,  J.  It  is  clear  that  the  contract  for  the  sale  of 
the  logs  by  Thompson  to  Darwin  was  void  for  want  of 
compliance  with  the  statute  of  frauds,  and  was  binding  on 
neither  party.  It  was  an  agreement  for  the  sale  of  prop- 
erty for  the  price  of  more  than  $50.  It  was  not  in  writing. 
Nor  was  there  any  delivery  or  payment  at  the  ti?ne,  K.  S. 
sec.  2308.  Logs  to  be  got  out  are  merchandise  which  is 
within  the  statute.  Hanson  v,  Roter^  64  Wis.  622.  The 
agreement  of  sale,  being  void,  could  not  be  made  valid  by 
the  mere  payment  or  tender  of  even  the  entire  purchase 
money,  afterwards.  For  that  purpose  there  must  be  a  de- 
livery and  acceptance  of  the  logs  as  well ;  or  there  must  be 
a  distinct  renewal  of,  or  assent  to,  the  terms  of  the  original 
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agreeiuent,  so  as  to  make  the  payment  apply  on  a  present 
and  not  on  a  past  agreement  of  sale.  Bates  v.  Ohesebro,  32 
Wis.  694;  S.  C.  36  Wis.  636;  Faine  v.  Fulton,  34' Wis.  83; 
Kerkhofv.  Atlas  Paper  Co.  68  Wis.  674.  Whether  there 
was  payment  is  controverted.  But  it  is  not  claimed  that 
there  was  ever  any  delivery  to,  or  acceptance  of  these  logs 
by,  any  person  representing  the  plaintiff  or  through  whom 
it  claims  to  derive  title,  nor  any  later  agreement  of  sale. 
On  the  contrary,  the  logs  were  delivered  by  Thompson  to 
the  defendant  to  be  manufactured  for  her. 

So  it  is  clear  that  Darwin  never  had  any  title  in  these 
logs  which  he  could  sell  or  transfer  to  Crosby.  He  could 
give  Crosby  no  better  title  than  he  had.  JBaUardv.  Burgett, 
40  N.  Y.  314.  He  was  not  intrusted  by  Thompson  with  the 
possession  of  the  logs  or  with  any  indicia  of  ownership 
which  could  mislead  a  purchaser.  Crosby  had  a  large  con- 
tract with  Darwin  for  logs  to  be  put  into  Black  river. 
These  of  Thompson's  were  to  be  put  in  under  that  contract. 
They  were  only  a  small  part  of  the  logs  to  be  put  in  under 
that  contract.  Crosby  dealt  with  Darwin.  He  made  pay- 
ments to  him  on  account  of  logs  generally,  under  the  con- 
tract. He  trusted  him  to  apply  the  money  in  payment  for 
logs.  He  never  gave  him  money  designated  to  be  applied 
to  the  payment  for  these  particular  logs.  Thompson  did 
nothing  to  deceive  or  mislead  him.  She  had  no  reason  to 
anticipate  that  Darwin  would  misappropriate  funds  in- 
trusted to  him  by  Crosby.  And  she  was  under  no  duty  to 
see  that  Darwin  fulfilled  his  engagements  with  Crosby. 
"  No  one  is  under  any  obligation  to  exercise  care  or  dili- 
gence to  prevent  another's  being  defrauded  in  a  transaction 
to  which  he  is  not  a  party."  Kingman  v,  Graham,  51  Wis. 
232,  248.  Thompson  is  not  estopped  to  deny  the  title  of  the 
plaintiff. 

Whether  the  logs  were  paid  for,  or  whether  Thompson, 
at  any  time,  intended  to  waive  the  condition  of  prepay- 
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ment,  are  immaterial  questions.  The  logs  were  never  deliv- 
ered to  or  accepted  by  either  Darwin  or  the  plaintiff,  and 
the  title  to  them  never  passed  from  Thompson. 

By  the  Caurt —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


The  Northern  Assurance  Company  of  England,  Respond- 
ent, vs.  Hotchkiss  and  another,  imp..  Appellants, 

May  15  —  Jum  90 ^  1895. 
Suretyship:  Bond  of  insurance  agent:  Action  for  breach:  Pleading. 

1.  A  joint  and  several  bond  having  been  executed  to  an  insurance 
company  by  one  of  its  agents  as  principal  and  other  persons  as 
sureties,  conditioned  for  the  faithful  discharge  by  the  agent  of  his 
duties  as  such  and  the  accounting  for  and  paying  over  of  all 
moneys  received  by  him,  the  company  may  recover,  in  an  action 
upon  the  bond  against  the  agent  and  his  sureties  jointly,  the 
amount  of  money  which  he  has  received  and  refused  to  pay  over. 

2r  The  different  items  of  moneys  so  received  and  not  paid  over  by  the 
agent  do  not  constitute  separate  causes  of  action. 

a  In  the  action  upon  the  bond  it  need  not  be  alleged  that  it  was  exe- 
cuted upon  a  consideration,  that  being  sufficiently  imported  by 
the  seaL 

Appeals  from  orders  of  the  circuit  court  for  Eau  Claire 
county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

The  complaint  alleges,  in  effect,  the  incorporation  of  the 
plaintiff,  and  its  being  duly  licensed  to  do  business  in  this 
state;  that  iNfovember  24,  1893,  the  plaintiff  having  ap- 
pointed the  defendant  Thomas  W.  Thomas  as  its  agent  for 
the  city  of  Eau  Claire,  the  said  Thomas,  as  principal,  and 
the  defendants  Hotchkiss  and  Ellis^  as  sureties,  executed  a 
bond  wherein  and  whereby  they  are  held  and  firmly  bound 
unto  the  plaintiff  in  the  sum  of  $750,  to  be  paid  to  the  plaintr 
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iff,  its  successors  or  assigns,  and  for  which  payment  well  and 
truly  to  be  made  they  bound  themselves,  their  heirs,  execu- 
tors, and  administrators,  jointly  and  severally,  firmly  by  said 
bond;  that  said  bond  was  duly  sealed  and  conditioned  as 
follows:  "If  the  said  T.  W.  Thomas  shall  in  all  respects  ob- 
serve and  fulfill  the  instructions  of  [the  plaintiff]  which  may 
be  given  to  him  in  relation  to  such  agency  through  its  special 
agents  or  other  officers  or  the  manager  at  Chicago,  and  shall 
duly  and  properly  account  for,  pay  over,  and  apply  all  sums 
of  money  which  may  be  received  by  him  as  such  agent, 
whether  for  premiums  of  insurance,  or  with  which  to  pay 
losses,  or  upon  salvages,  collections,  or  otherwise,  and  shall 
also  duly  and  properly  account  for  and  apply  all  goods, 
chattels,  or  other  property  which  may  come  into  his  hands 
or  possession  or  under  his  control  for  and  in  behalf  of  [the 
plaintiff] ;  and  shall  keep  true  and  correct  books  of  account, 
and  make  regular  and  correct  reports  of  the  business  trans- 
acted by  him  to  the  said  company ;  and  shall  in  all  other 
respects  well  and  faithfully  discharge  and  perform  his  duties 
as  such  agent;  and  shall,  upon  the  termination  of  his  agency^ 
from  whatever  cause,  deliver  up  and  hand  over  all  of  the 
money,  books,  accounts,  memoranda,  property,  effects,  and 
other  things  belonging  to  [the  plaintiff],  or  connected  with 
or  growing  out  of  the  said  agency,  to  such  person  or  per- 
sons as  [the  plaintiff]  shall  order  and  direct,  then  this  obli- 
gation to  be  void  and  of  no  effect;  otherwise  to  remain  in 
full  force  and  virtue.  The  sureties  on  this  bond  waive  no- 
tice of  any  default  the  said  principal  may  or  shall  at  any 
time  make.  Proof  of  partnership  or  incorporation  waived." 
The  complaint  further  alleges  that  said  Thomas  continued 
to  act  as  and  be  such  agent  up  to  March  3,  1S94:,  when  his 
agency  was  terminated ;  that  as  such  agent  he  received  in 
the  aggregate  $321.13  in  premiums  collected  of  various  per- 
sons therein  named,  which  money  belonged  to  the  plaint- 
iff, and  which  he  has  not  paid  to  the  plaintiff,  although 
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payment  thereof  was  demanded  from  him  and  the  other 
defendants  March  3, 1894,  and  at  divers  times  thereafter; 
that  November  4, 1893,  said  Thomas,  as  such  agent,  issued 
a,nd  delivered  to  the  Chippewa  Kiver  &  Menomonie  Eail- 
way  Company  the  plaintiffs  policy  of  insurance  therein 
described,  and  received  from  said  railway  company  $70  as 
the  premium  therefor,  but  that  he  did  not  pay  the  same  to 
the  plaintiff,  nor  any  part  thereof;  that  January  19, 1894, 
said  Thomas,  with  the  consent  of  the  plaintiff  and  the  rail- 
way company,  canceled  said  policy ;  that  Thomas  represented 
to  the  plaintiff  that  it  was  so  canceled  without  incurring 
any  obligation  on  the  part  of  the  plaintiff,  but  that  April  26,- 
1894,  the  railway  company  demanded  from  the  plaintiff 
$56.46  on  account  of  said  returned  premium,  and  the  plaint- 
iff was  compelled  to  and  did  pay  the  same.  Judgment  is 
demanded  for  the  two  amounts  mentioned. 

To  that  complaint  the  defendants  Soichkias  and  EUis 
separately  demurred,  on  the  ground  of  improper  joinder  of 
causes  of  action,  and  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  against  them  as 
such  sureties.  From  orders  overruling  such  demurrers  re- 
spectively, the  said  Sotchkiss  and  Ellis  respectively  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  J,  F.  EUiSy  and  for  the  respondent  on  that  of  DooliUle  cfe 
Shoemaker. 

Cassodat,  J.  By  the  express  terms  of  the  bond,  Thomas, 
as  principal,  and  Hotchkisa  and  Ellisj  as  sureties,  "  are  held 
and  firmly  bound  unto  "  the  plaintiff  in  the  sum  named,  and 
**for  which  payment  well  and  truly  to  be  made"  they  thereby 
bound  themselves,  their  "heirs,  executors,  and  administra- 
tors, jointly  and  severally."  The  obligation  is  not  to  guar- 
anty collection,  but  for  each  and  all  together  to  pay  in  case 
of  breach.     This  being  so,  and  the  breach  of  the  bond  by 

Thomas  receiving  the  $321.13  as  such  agent,  and  then  refus- 
*  Vol.  90—27 
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ing  to  pay  it  over  on  the  termination  of  such  agency,  having 
been  alleged,  there  can  be  no  question  as  to  the  plaintiffs 
right  to  recover  the  amount  in  this  action  against  the  princi- 
pal and  his  sureties.  The  same  is  true  in  respect  to  the  item 
of  $70  received  by  Thomas  as  such  agent,  and  which  he  re- 
fused to  pay  over.  That  does  not  constitute  a  separate  cause 
of  action,  but  is  merely  another  item  in  the  same  cause  of 
action.  In  an  action  for  the  breach  of  a  bond  it  is  unneces- 
sary for  the  complaint  to  allege  that  it  was  executed  upon  a 
consideration.  The  seal  suflSciently  imports  consideration. 
The  demurrers  were  without  merit,  and  might  well  have 
been  stricken  out  as  frivolous. 

The  motion  to  strike  out  the  respondent's  brief,  on  the 
ground  that  it  contains  language  disrespectful  to  counsel,  is 
denied.  The  language  complained  of  is  too  inconsequential 
to  call  for  comment. 

By  the  Court —  The  two  orders  of  the  circuit  court  are 
both  affirmed. 


Heath,  Respondent,  vs.  Stbwabt  and  another,  Trustees, 

108  3^1  Appellants. 

May  16  —  June  SO,  1895. 

Railroads:  Injury  to  person  at  street  crossing:  Negligence:  Contributory 

negligence:  Dangerous  speed:  Damages. 

1.  Plaintiff  was  run  into  and  injured  by  a  train  while  driving  a  four- 
mule  team  with  a  heavy  load  of  lumber  across  defendants*  tracks 
on  the  main  street  of  an  unincorporated  village.  The  evidence  — 
showing,  among  other  things,  that  there  were  four  separate  tracks 
about  thirty  feet  apart  crossing  the  street ;  tliat  plaintiff  was  not 
familiar  with  the  locality;  that  as  he  approached  his  view  to  the 
north,  whence  the  train  came,  was  obstructed  by  a  building  and 
by  a  box  car  standing  on  the  first  track;  and  that  he  stopped  to 
look  and  listen  at  the  last  place  where  he  could  get  a  view  to  the 
north  before  commencing  to  cross  the  tracks  —  is  held  to  sustain 
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a  finding  of  the  jury  that  plaintiff  was  not  guilty  of  contributory 
negligence,  although,  perhaps,  he  did  not  look  to  the  north  imme- 
diately after  emerging  from  behind  the  car  on  the  first  track. 
Nelson  v.  D.,  S.  S.  <St  A.  R  Co,  88  Wis.  392,  distinguished. 

2.  Findings  by  the  jury  that  but  one  whistle  was  sounded;  that  the 

bell  was  not  rung  continuously;  that  the  train  was  run  at  the  un- 
necessarily dangerous  speed  of  thirty-five  miles  an  hour;  and  that 
these  acts  and  omissions  constituted  negligence  on  the  part  of  the 
defendant  and  were  the  proximate  cause  of  the  accident,  are  also 
held  to  be  sustained  by  the  evidence. 

3.  Although  the  statute  limiting  the  rate  of  speed  of  trains  in  cities 

and  villages  was  inapplicable  because  the  village  was  not  incorpo- 
rated, yet  it  was  a  question  for  the  jury  whether,  under  the  cir- 
cumstances, the  speed  was  negligently  high. 

4.  An  award  of  $6,000  damages  for  permanent  injuries  to  the  spine, 

held  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  W.  F.  Bailby,  Circuit  Judge.     AJ/irmed, 

The  plaintiff  sues  to  recover  damages  for  personal  inju- 
ries. On  the  3d  day  of  February,  1887,  he  was  driving  a 
four-mule  team  attached  to  a  pair  of  bobsleighs,  with  a 
heavy  load  of  hardwood  lumber  thereon,  across  the  railway 
tracks  operated  by  the  defendants  at  the  village  of  Spencer 
in  Marathon  county,  when  he  was  run  into  by  a  train  and 
seriously  injured.  A  judgment  in  favor  of  plaintiff  upon  a 
former  trial  of  the  case  was  reversed  by  this  court  for  error 
in  the  admission  of  evidence,  and  will  be  found  reported 
under  the  title  of  Aihot  v.  Heathy  84  Wis.  314.  The  negli- 
gence on  the  part  of  defendants'  servants  which  was  claimed 
by  the  plaintiff  as  a  ground  for  recovery  consisted  in  the 
leaving  of  a  freight  car  within  the  limits  of  the  highway  in 
such  a  manner  as  to  obstruct  the  view  of  the  track,  and  in 
failing  to  give  proper  signals  of  the  approach  of  the  train, 
and  in  running  it  at  a  dangerous  and  negligent  high  rate  of 
speed,  and  in  failing  to  keep  a  proper  lookout. 

The  jury  found  the  following  special  verdict:  "(l)Was 
the  plaintiff  injured  by  reason  of  a  collision  with  an  engine 
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and  train  operated  by  the  defendants  on  the  3d  day  of  Feb- 
ruary, 1887,  at  the  intersection  of  their  main  track  of  road  and 
Clark  street,  so  called,  in  the  village  or  hamlet  of  Spencer? 
A718.  Yes.  (2)  Was  the  whistle  upon  said  engine  blown 
prior  to  its  approach  to  said  Clark  street  crossing?  A.  Yes. 
(3)  If  your  answer  to  the  preceding  question  shall  be  *  Yes,^ 
then  state  how  many  times.  A.  Once.  (4)  Was  the  bell 
upon  said  engine  ringing  continuously  from  the  whistling- 
post  crossing  to  the  time  when  the  engine  was  reversed? 
A.  No.  (5)  If  your  answer  to  the  preceding  question  be 
^  Yes,'  then  state  how  near  to  the  Clark  street  crossing  it 

continued  to  ring.    A,  .    (6)  At  what  rate  of  speed 

was  the  train  in  question  moving  at  the  time  the  engine  was 
reversed?  A.  Thirty-five  miles  per  hour.  (7)  Was  such 
rate  of  speed  unnecessarily  dangerous  to  travelers  upon 
Clark  street  who  might  have  occasion  'to  cross  said  tracks 
at  the  point  of  intersection  ?  A.  Yes.  (8)  Could  the  plaint- 
iflf,  if  he  looked,  have  seen  the  train  when  he  was  between 
Bresnahan's  saloon  and  the  box  car,  if  such  train  was  within 
1,500  feet  of  Clark  street  crossing?  A.  No.  (9)  Could  the 
plaintiff,  if  he  looked,  have  seen  the  train  after  passing  the 
box  car,  in  time  to  have  stopped  his  team  before  crossing? 
A.  No.  (10)  As  the  plaintiff  approached  the  track  at  Clark 
street,  did  he  look  northward  and  listen  to  ascertain  if  a 
train  was  approaching?  A.  Yes.  (11)  At  what  place  or 
places,  with  reference  to  Bresnahan's  saloon  and  the  box 
car,  did  he  so  look,  if  your  answer  to  the  preceding  question 
shall  be  *  Yes '  ?  j4.  In  front  of  Bresnahan's  saloon.  (12)  How 
many  feet  west  of  the  main  track  was  he  when  he  first  saw 
or  learned  the  approach  of  the  train?  A.  Eighteen  feet. 
(13)  Were  the  acts  or  omissions  on  the  part  of  the  defend- 
ants' servants,  if  any  such  shaU  be  the  result  of  your  an- 
swers to  the  preceding  questions,  such  acts  or  omissions  as 
constituted  a  want  of  ordinary  care  under  the  circumstances 
on  their  part?    A.  Yes.    (14)  Were  such  acts  or  omissions 
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a  proximate  cause  of  the  plain  tiffs  injuries?     A.   Yes. 

(15)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  contributed  to  his  injuries,  in  the  manner  in  which 
he  approached  or  attempted  to  pass  over  the  track?   A.  No. 

(16)  Are  the  injuries  which  the  plaintiff  received  as  a  result 
of  such  collision  permanent  in  their  character?    A.  Yes. 

(17)  If  your  answer  to  the  preceding  question  shall  be  *  Yes,' 
then  state  what  particular  injury  is  so  permanent.  A.  In- 
juries to  the  spine.  (18)  What  sum  will  compensate  the 
plaintiff  for  the  injuries  he  sustained?    A.  $6,000." 

From  judgment  in  favor  of  the  plaintiff  on  this  verdict 
the  defendants  appealed. 

For  the  appellants  there  were  briefs  by  Iloicard  Morris 
and  Thomas  H,  GUl^  attorneys,  and  Philip  S,  Abbot^  of 
counsel,  and  oral  argument  by  Mr,  Abbot  and  Mr,  GiU. 
To  the  point  that  plaintiff  was  guilty  of  contributory  negli- 
gence, they  cited  N^efson  v.  D,,  S,  S.  db  A.  E.  Co.  88  Wis. 
392 ;  WiUiams  v.  (7.,  J/",  cfc  St.  F.  It,  Co.  64  id.  1 ;  Seefdd-  v. 
C,  M.  dk  St.  P.  E,  Co.  70  id.  216;  McKinney  v.  C.  cfe  N.  W. 
E,  Co.  87  id.  282 ;  Hmghton  v,  C.  &  G.  T,  E.  Co.  99  Mich.  308. 

For  the  respondent  there  was  a  brief  signed  by  Fethera^ 
Jeffris  &  Fijield^  of  counsel,  and  Elng  &  Yonmans^  attor- 
neys, and  oral  argument  by  M.  C.  Eing  and  0.  II.  Fethera. 
They  argued,  among  other  things,  that  it  is  the  duty  of  the 
railroad  when  crossing  a  populous  street  in  a  city  or  village 
to  approach  it  at  a  moderate  rate  of  speed,  and  to  give 
timely  warning  to  those  passing  along  the  street.  ButUr 
V.  M.(k  St.  P.E.  Co.  28  Wis.  487,  498-9;  Kmneyv.  Crocker, 
18  id.  75,  78 ;  Ferguson,  v.  Wh,  Cent,  E.  Co,  63  id.  145 ;  Con- 
tinental  Imp.  Co.  v.  SfeaJ^  95  U.  S.  161,  164;  Philadelphia 
<6  T.  E.  Co.  V.  Hagan,  47  Pa.  St.  244;  Beisiegel  v.  X.  Y.  C.  E. 
Co.  34  N".  Y.  622.  This  is  the  duty  at  common  law,  inde- 
pendent of  statute.  Chicago  cfc  E.  I.  E.  Co.  v.  Still,  19  111. 
499;  WaJceJield  v.  C  &  P.  E.  E,  Co.  37  Vt.  330.  Where  the 
view  of  the  crossing  is  obstructed,  it  is  the  duty  of  the  rail- 


422  SUPREME  COURT  OF  WISCONSIN.  [90 

Heath  t&  Stewart  and  another. 

road  company  to  use  still  more  care,  and  so  obstructing  the 
view  by  leaving  empty  cars  on  the  side  track  in  such  a  po- 
sition that  they  obscure  the  view  of  the  crossing  may  be 
negligence.    Kissinger  v.  iV".  Y,  cfe  ff.  JR.  Co,  56  N.  T.  538. 

WiNSLow,  J.  The  important  contentions  nmde  by  the  ap- 
pellants are  that  the  evidence  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that  the  evidence 
and  verdict  show  that  the  defendants  were  not  negligent. 
These  questions  may  properly  be  considered  together,  and 
their  consideration  requires  a  brief  review  of  the  evidence. 

The  hamlet  of  Spencer,  where  the  accident  happened,  is 
an  unincorporated  village  in  Marathon  county,  with  a  .popu- 
lation of  from  500  to  600  people,  and  the  railroad  operated 
by  the  defendants  runs  through  it  in  a  general  northerly 
and  southerly  direction.  Clark  street  is  the  principal  street 
of  the  village,  and  runs  due  east  and  w^est,  crossing  the  rail- 
road track  about  300  feet  north  of  the  defendants'  passenger 
station.  There  are  four  railroad  tracks  crossing  Clark  street, 
about  thirty  feet  distant  from  each  other,  and  all  crossing 
at  a  more  or  less  acute  angle.  Beginning  at  the  west,  these 
tracks  are  called  the  switch  track,  the  passing  track,  the  main 
track,  and  the  station  track.  From  100  to  125  teams  cross 
these  tracks  daily  on  Clark  street,  the  principal  travel  being 
from  10  o'clock  A.  M.  to  4  o'clock  P.  M. 

The  plaintiff  was  a  farmer  and  teamster,  who  lived  about 
twelve  miles  from  Spencer,  and  on  the  day  of  the  accident 
he  had  been  engaged  to  drive  a  four-mule  team  attached 
to  bobsleighs  loaded  with  a  heavy  load  of  hardwood  lumber 
and  timber  to  the  depot  at  Spencer.  The  team  and  load 
together  were  more  than  forty  feet  in  length.  He  arrived 
at  Spencer  a  little  before  1  o'clock  P.  M.,  drove  into  Clark 
street,  and  approached  the  railroad  crossing  from  the  west. 
There  were  two  obstructions  interfering  with  a  northward 
view  of  the  railroad  tracks.    These  obstructions  were  Bres- 
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nahan's  saloon  and  a  box  car  which  was  standing  on  the 
switch  track,  both  being  on  the  iiorth  side  of  Clark  street. 
The  former  is  a  frame  building,  twenty  feet  wide,  fronting 
due  south,  standing  close  to  the  right  of  way  and  about 
thirty  feet  distant  from  the  switch  track  and  the  box  car. 
The  box  car  stood  partially  within  the  limits  of  the  street, 
its  south  end  being  close  to  the  traveled  track  of  Clark 
street.  From  the  box  car  to  the  passing  track  the  distance 
was  less  than  thirty  feet,  and,  as  before'  stated,  from  the 
passing  track  to  the  main  track  was  about  thirty  feet.  There 
is  considerable  evidence  tending  to  show  that  there  were 
piles  of  staves  and  lumber  standing  west  of  the  track  and 
north  of  Clark  street,  which  would  interfere  to  some  extent 
with  the  sight  of  a  train  coming  from  the  north.  The  plaint- 
iff testifies  that  he  did  not  know  which  of  the  four  tracks 
was  the  main  track.  A  man  was  driving  another  team, 
with  a  load  of  lumber,  ahead  of  the  plaintiff,  and  according 
to  the  plaintiff's  testimony  he  (plaintiff)  stopped  his  team 
when  his  mules  were  in  front  of  Bresnahan's  saloon,  to  look 
and  listen,  and  to  give  the  man  ahead  a  chance  to  cross. 
Plaintiff  also  testifies  that  the  man  ahead  hollered  back  to 
him  that  they  were  late,  or  that  the  train  had  gone.  After 
looking  and  listening,  the  plaintiff  started  his  team  towards 
the  tracks  at  the  rate  of  two  or  three  miles  an  hour,  and 
passed  the  saloon  and  the  box  car.  He  testifies  that  he  was 
standing  on  the  front  end  of  the  load ;  thJit  after  passing 
the  box  car  he  looked  up  and  down  the  track  for  trains ; 
that  he  heard  no  signals;  and  that  when  his  leaders  were  on 
the  main  track  he  first  saw  the  train  approaching  rapidly 
from  the  north.  What  the  plaintiff  did  at  this  time  is  not 
very  certain.  He  himself  cannot  tell  with  any  degree  of 
certainty.  He  seems  to  have  struck  his  mules  with  the  whip 
in  an  endeavor  to  get  the  load  across  the  track.  He  testi- 
fies that  he  jumped  from  the  load.  It  is  a  fact,  however, 
that  the  mules  got  across  the  track  in  safety.     The  engine 
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pilot  struck  the  load  just  back  of  the  front  sled.  The  lum- 
ber was  scattered  along  the  west  side  of  the  track  for  some 
distance,  and  the  plaintiff  was  picked  up  thirty  feet  or  more 
south  of  the  place  of  collision,  and  about  the  same  distance 
west  of  the  main  track,  seriously  injured. 

The  engineer  of  the  train  did  not  see  the  plaintiffs  team 
until  the  engine  was  about  100  or  150  feet  from  them,  when 
he  reversed  the  engine.  The  train  was  the  regular  south- 
bound train,  due  at  Spencer  at  1 :03  P.  M.,  and  seems  to 
have  been  on  time,  and  was  to  stop  at  the  station.  Its  speed 
between  stations  was  about  thirty-five  miles  an  hour.  Its 
speed  at  the  time  when  the  engine  was  reversed  was  vari- 
ously estimated  by  the  witnesses,  some  of  whom  placed  it 
as  higji  as  thirty-five  miles  an  hour,  being  the  speed  which 
the  jury  found.  There  was  another  street  crossing  about 
250  feet  north  of  Clark  street,  and  there  was  testimony 
tending  to  show,  as  the  jury  found,  that  the  engine  whistle 
was  blown  but  once  on  approaching  Clark  street.  The  day 
was  cold,  and  the  plaintiff  had  some  muffling  about  his  head 
and  ears,  but  he.  claims  that  it  did  not  impair  his  hearing. 

This  statement,  though  incomplete,  covers,  we  think,  all 
the  facts  necessary  to  be  stated  in  passing  upon  the  two 
questions  which  we  are  considering. 

In  support  of  the  contention  that  the  plaintiff's  own  evi- 
dence shows  him  to  have  been  guilty  of  contributory  negli- 
gence, much  reliance  is  placed  on  the  case  of  NeUon  'o.  jD., 
S.  S.  <&  A.  a,  Co.  88  Wis.  392,  and  it  is  argued  that  the 
cases  are  substantially  alike.  We  do  not  so  regard  the  two 
cases.  In  the  NeUon  Case  it  appeared  that  the  plaintiff  was 
approaching  a  single  railroad  track,  where  he  knew  trains 
were  to  be  expected  at  any  time.  He  stopped  for  a  little 
time  in  front  of  a  building  near  the  track  which  cut  off  his 
view  of  the  track  entirely,  and  then  drove  out  towards  the 
track,  from  twelve  to  fourteen  feet,  without  looking.  In 
that  case  it  was  said  that  the  case  was  not  like  a  case  where 
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one  was  advancing  steadily  along  a  street,  and  has  his  view 
momentarily  cut  oft  by  a  building,  he  having  looked  before 
he  passed  behind  the  building.  The  present  case  is  compli- 
cated with  numerous  circumstances  which  were  not  present 
in  the  NeUcn  Casey  and  which  must  be  considered  in  judg- 
ing of  the  plaintiflPs  conduct.  In  this  case  the  plaintiff  wa» 
approaching,  with  a  very  long  and  unwieldy  team  and  load^ 
four  separate  railroad  tracks,  with  which  he  was  not  famil- 
iar,  on  any  one  of  which,  so  far  as  he  knew,  a  moving  train 
might  be  expected  as  well  as  upon  another.  He  stopped  to 
look  and  to  listen  at  the  last  place  where  he  could  obtain  a 
view  to  the  northward  before  commencing  to  cross  the 
tracks.  It  is  said  that  he  did  not  look  to  the  northward  at 
the  very  moment  when  he  emerged  from  behind  the  box 
car,  and  that,  if  he  had  so  looked,  he  would  certainly  have 
seen  the  approaching  train  before  he  arrived  at  a  point 
eighteen  feet  from  the  main  tra<5k.  But  it  must  be  remem- 
bered that  the  plaintiff  had  his  four-mule  team  to  direct, 
and  that  he  had  also  to  watch  for  possible  trains  on  four 
tracks  in  two  different  directions.  He  was  not  an  unincum- 
bered foot  passenger,  but  in  charge  of  valuable  animals  and 
property.  Possibly  he  did  not  see  the  train  at  the  first 
moment  possible*  (although  this  is  by  no  means  clear),  but 
we  do  not  feel  that  we  can  say,  under  all  the  circumstances 
that  surrounded  him,  that  he  failed  to  exercise  ordinary 
care. 

Nor,  on  the  other  hand,  can  we  say  that  the  evidence  fails 
to  justify  the  jury  in  finding  that  the  negligent  handling  of 
the  train  was  the  cause  of  the  collision.  The  jury  found 
that  but  one  whistle  was  sounded,  that  the  bell  was  not 
rung  continuously,  and  that  the  train  was  run  at  an  unnec- 
essarily dangerous  rate  of  speed,  viz.,  at  the  rate  of  thirty- 
five  miles  an  hour.  They  also  found  that  all  of  these  acts 
and  omissions  constituted  a  want  of  ordinary  care  on  the 
part  of  the  defendants,  and  that  they  were  the  proximate 
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cause  of  the  accident.  We  think  there  was  sufficient  evi- 
dence to  support  all  of  these  findings.  It  is  undoubtedly 
true,  as  contended  by  the  appellants,  that  the  statute  limit- 
ing the  speed  of  trains  in  cities  and  villages  to  six  miles  per 
hour  does  not  apply  to  this  case,  because  the  village  of  Spen- 
cer was  an  unincorporated  village.  R.  S.  sec.  4972,  subd.  5. 
It  does  not  result  from  this,  however,  that  a  railway  train 
may  be  driven  at  any  rate  of  speed  that  the  engineer  may 
choose  across  the  streets  of  an  unincorporated  village. 
There  will  frequently  be  crossings  whose  surroundings  will 
demand  that  the  engine  be  driven  slowly  and  carefully.  It 
is  argued  that,  there  being  no  statutory  limitation  on  the 
speed  in  the  present  case,  there  are  no  facts  from  which  it 
can  be  properly  found  that  the  speed  of  the  train  in  question 
was  negligently  high.  We  think  the  circumstances  amply 
warrant  the  submission  of  the  question  to  the  jury.  Here 
was  a  busy  hamlet,  whose  main  street  crossed  the  railroad 
tracks  of  the  defendants  on  grade.  It  was  a  frequently 
traveled  street.  The  approach  to  the  tracks  was  obscured 
by  buildings,  and  at  the  time  of  the  accident  additionally 
obscured  by  the  freight  car  which  had  been  left  standing 
partially  in  the  street.  These  facts  all  have  a  legitimate 
bearing  on  the  question  whether  the  speed  of  the  train  at 
the  time  was  negligently  high,  and  we  cannot  say  that  the 
finding  of  the  jury  in  this  regard  is  not  supported  by  the 
facts  and  circumstances  of  the  case. 

Some  minor  questions  are  raised  by  the  appellants,  but 
we  do  not  deem  it  necessary  to  discuss  them.  It  is  suffi- 
cient to  say  that  we  have  found  no  errors  in  the  record  war- 
ranting a  reversal.  The  case  seems  to  have  been  fairly  tried, 
and  the  findings  of  the  jury  are  justified  by  the  evidence 
and  sustain  the  judgment.  It  is  said  that  the  damages  are 
excessive,  but  we  cannot  so  hold.  Upon  the  whole  record, 
the  judgment  is  right  and  must  be  affirmed. 

By  the  CourL —  Judgment  affirmed. 
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CooPEB  and  another,  Respondents,  vs.  Reilly,  Appellant. 

May  17— June  20,  1895. 

Equity:  Setting  aside  conveyance  of  land:  Fraud:  Undue  influence:  In- 
adequate consideration:  Evidence:  Burden  of  proof. 

1.  If  there  was  no  fiduciary  relation  between  the  parties  to  a  convey- 

ance of  land,  the  burden  of  proof  in  an  action  to  set  aside  the  con- 
yeyance  on  the  ground  of  fraud  and  undue  influence  is  upon  the 
plaintiff. 

2.  Where  both  parties  had  an  equal  opportunity  to  know  the  value  of 

the  land,  even  a  great  disparity  between  such  value  and  the  price 
paid  is  not  evidence  of  fraud;  and  the  mere  inadequacy  of  con- 
sideration, not  coupled  with  other  circumstances,  such  as  weak- 
ness of  mind,  a  fiduciary  relation,  pecuniary  distress,  or  the  like, 
is  not  a  ground  for  setting  aside  the  conveyance. 

3.  A  married  woman,  having  one  child,  conveyed  to  her  brother  her 

interest  in  the  farm  which  had  belonged  to  their  deceased  father. 
It  appeared  that  slie  was  a  woman  of  rather  unusual  independ- 
ence of  judgment;  that  she  was  living  with  her  husband  and 
under  his  infiuence  and  the  influences  of  her  home;  and  that  her 
relations  with  the  grantee  were  not  cordial  or  confidential.  She 
was,  at  the  time,  ill  with  consumption,  of  which  she  died  about 
three  months  later,  but  there  was  nothing  but  doubtful  inference, 
not  clearly  supported  by  facts,  from  the  condition  of  her  health 
to  show  that  her  judgment  was  in  any  way  disturbed  or  her  nat- 
ural affections  clouded  or  perverted;  and  it  was  not  shown  that 
the  grantee,  at  the  time,  had  any  opportunity  of  acquiring  an  in- 
fluence over  her.  Held,  that  a  finding  that  the  conveyance  was 
procured  by  undue  influence  was  not  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wal- 
worth county:  D.  H.  Johnson,  Judge.     Reversed. 

This  is  an  action  brought  by  the  surviving  husband  and  in- 
fant daughter  of  one  Mary  A.  Cooper,  deceased,  to  set  aside 
a  conveyance  of  an  interest  in  certain  lands,  on  the  grounds 
of  fraud  and  undue  influence. 

The  lands  comprised  a  farm  of  about  seventy-five  acres, 
on  the  shore  of  Lake  Geneva  in  Walworth  county.     They 
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were  formerly  the  home  farm  of  one  Phelix  O'ReiUy. 
Phelix  O'Reilly  had  a  family  of  four  children, —  James, 
Thomas^  Phelix,  Jr.,  and  Mary.  In  1873  the  father  was 
considerably  in  debt.  The  sons  advanced  money  to  pay  the 
debt,  and  the  farm  was  conveyed  to  James,  by  a  trust  deed, 
in  trust  for  the  said  four  children,  and  a  life  lease  back  to 
the  father.  The  three  sons  had  left  home  and  were  resid- 
ing in  the  far  west,  while  Mary  was  residing  on  the  farm 
with  her  parents.  It  was  so  arranged  that  the  son  Phelix 
took  the  active  management  of  the  farm,  and  the  other  sons 
returned  to  the  west.  The  management  of  the  farm  by 
Phelix  was  not  successful.  Large  debts  accumulated  against 
it.  In  1884,  Thomas  returned  and  took  charge,  under  ar- 
rangement of  the  family.  He  again  paid  oflf  the  debt,  and 
made  valuable  improvements,  including  a  large  family  res- 
idence. The  father  died  in  1885;  the  mother  in  1888. 
Mary  married  in  1884  a  husband  who  lived  less  than  two 
years,  and  in  1886  married  the  plaintiff  Harvey  Cooper^  and 
bore  to  him  the  child  Ida  Cooper^  his  coplaintiff.  In  the 
meantime  the  value  of  the  farm  had  largely  enhanced  by 
reason  of  its  situation  on  the  shore  of  Lake  Geneva  and  the 
increased  demand  for  property  so  situated  for  summer  res- 
idences. 

On  July  2, 1888,  Mary  went  with  her  brothers  James  and 
Thomas  (the  defendant)  and  her  husband  and  child  to  Lake 
Geneva.  While  there  she  left  her  husband  and  child  at  the 
hotel,  and  went  out  with  her  brothers,  explaining  to  her 
husband  that  she  was  going  out  "  to  attend  to  a  family  mat- 
ter." She  went  with  her  brothers  to  a  conveyancer,  and 
James  and  Mary  conveyed  to  Tlwmas  each  their  interest 
in  the  farm.  The  consideration  expressed  in  Mary's  deed 
was  the  sum  of  $250,  of  which  receipt  is  acknowledged.  It  is 
uncertain  whether  she  actually  received  this  money.  The 
transaction  is  entirely  unexplained  by  testimony  from  the 
plaintiffs'  side,  while  the  defendant  explains  it  as  being  in 
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the  falfilment  of  a  family  arrangement,  made  in  those  early 
years  when  he  assumed  the  debts  and  made  the  improve- 
ments, whereby  he  was  to  own  the  whole  farm,  and  Mary 
was  to  convey  to  him  on  his  payment  to  her  of  $1,000,  which 
he  claims  to  have  considerably  overpaid  before  the  execu- 
tion of  the  deed.  At  this  time  Mary  was  sick  of  consump- 
tion, of  whidi  disease  she  died,  October  7, 1888,  about  three 
months  after  the  execution  of  the  deed!  She  was,  at  the 
time,  living  with  her  husband  and  was  apparently  not  on 
friendly  terms  with  Thomas^  although  about  a  month  later 
she  went  to  his  house  to  live,  and  remained  there  until  her 
death. 

The  evidence  is  voluminous.  The  printed  case  covers 
nearly  1,000  folios.  It  would  not  be  profitable  to  state  it  at 
greater  length. 

The  circuit  court  found  for  the  plaintiffs,  and  adjudged 
that  the  deed  be  set  aside.  From  that  judgment  the  defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  by  D.  B.  Ba/mea^  at- 
torney, and  Spooner^  Sanborn^  Kerr  (k  Spooner^  of  counsel, 
and  oral  argument  by  J.  B.  Kerr^  D.  B.  Barnes^  and  A.  Z. 
Sa/nbom, 

For  the  respondents  there  was  a  brief  by  John  B.  Sirrir 
mons  and  Wallace  IngdUs^  attorneys,  and  Qicarles,  Spence  (& 
Qua^leSy  of  counsel,  and*  oral  argument  by  Mr.  Ingalls  and 
Mr.  T.  W.  Spence.  They  contended,  inter  alia^  that  the 
gross  inadequacy  of  the  price  paid,  even  in  the  absence  of 
all  other  circumstances,  appeals  strongly  for  equitable  re- 
lief, being  considered  a  species  of  fraud  itself.  Chesterjleld 
V.  Janssen^  2  Ves.  Sr.  154;  UhderhUl  v.  Horwoodj  10  Ves. 
209,  219;  2  Pomeroy,  Eq.  Jur.  §§  927,  928  and  note;  Kerr, 
Fraud  &  M.  187, 189;  Byera  v.  Surget,  19  How.  303;  Mor- 
riao  V.  PhUliber^  30  Mo.  145;  Hall  v.  Perkins^  3  Wend. 
626;  PkiUipa  v.  Pullen,  16  Atl.  Kep.  9;  10  Am.  &  Eng. 
Ency.  of  Law,  329,  330,  and  cases  cited  in  notes ;  Nott  v. 
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Hill,  2  Ch.  Cas.  120;  O'Borke  v.  Bolinglroke^  21  Moak's 
Eng.  68  and  note;  Burrows  v.  Lock^  10  Ves.  470,  474;  Whair 
ley  V,  WhaUey,  1  Meriv.  436 ;  Butler  v.  Miller,  Ir.  Hep.  1 
Eq.  194;  1  Madd.  Ch.  269;  StUweU  v.  WUkins,  Jac.  280, 
282;  Butler  v,  Hdskell,  4  Desau.  Eq.  651.  When  the  ac- 
companying circumstances  are  inequitable  and  show  bad 
faith  or  undue  influence,  conceahnent,  misrepresentations, 
imposition,  or  undue  advantage  on  the  part  of  the  one  bene- 
fited, or  ignorance,  weakness  of  mind,  sickness,  incapacity, 
necessity,  or  the  like  on  the  part  of  the  other,  these  cir- 
cumstances, combined  with  inadequdoy  of  price,  may  easily 
induce  a  court  to  grant  relief.  When  these  circumstances 
co-exist,  the  fraudulent  character  of  the  transaction  is  in- 
ferred as  a  conclusion  of  law,  without  any  direct  proof  of 
fraud.  2  Pomeroy,  Eq.  Jur.  §§  928  and  notes,  947,  948, 
951,  956;  10  Am.  &  Eng.  Ency.  of  Law,  327;  Kelly's  Heirs 
V.  McGuire,  15  Ark.  555;  White  v.  White,  89  lU.  460;  WiOr 
cox  V.  Jackson,  51  Iowa,  208 ;  Butler  v,  Duncan,  47  Mich. 
94;  Brown  v.  Hall,  14  R  I.  249,  51  Am.  Kep.  375;  Oiford 
V.  Thorn,  9  N.  J.  Eq.  702 ;  Calloway  v.  Witherspoon.,  5  Ired. 
Eq.  128;  Chesterfield  v.  Ja^issen,  2  Ves.  Sr.  124;  Juzan  v, 
Totdmin,  9  Ala.  662,  44  Am.  Dec.  448 ;  HaU  v.  Perkins^  3 
Wend.  626;  Kerr,  Fraud  &  M.  188;  Billage  v.  Southee,  9 
Hare,  534,  540.  The  jurisdiction  on  this  ground  applies  to 
transactions  between  persons  occupying  relations  of  trust 
and  confidence,  and  also  to  all  near  relatives.  Story,  Eq. 
Jur.  §  310;  Kerr,  Fraud  &  M.  183-194;  2  Pomeroy,  Eq. 
Jur.  §  963  and  notes;  Sears  v.  Shafer,  6  K  Y.  268;  Wood- 
hury  V.  Woodbury,  141  Mass.  329,  55  Am.  Rep.  479 ;  Boyd 
V,  Be  La  Montagnie,  73  N".  T.  498;  Darlington? s  Appeal,  27 
Am.  Rep.  726;  Davis  v.  Dean,  66  Wis.  100;  Watkins  v. 
Brant,  46  id.  425;  Nichols  v,  McCarthy,  53  Conn.  299; 
Cowee  V.  Cmmell,  75  If.  Y.  99;  Green  v.  Roworth,  113  id. 
462 ;  8  Am.  &,  Eng.  Ency.  of  Law,  650  and  note ;  27  id. 
457-460;  Smith  v.  Cuddy,  96  Mich.  562;  Smith  v.  Smith,  60 
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Wis.  329;  Kelly  v.  Smith,  73  id.  191;  Giles  v.  Hodge,  74  id. 
360;  Leach  v.  Leach,  65  id.  284;  Allore  v.  Jewell,  94  U.  S. 
506;  Griffith  v.  Godey,  113  id.  89;  Conley  v.  Nailer,  118  id. 
133.  The  case  at  bar  presents  a  combination  of  nearly  all 
the  circumstances  calling  for  the  interposition  of  a  court  of 
equity.  At  the  time  of  the  conveyance  in  question  Mrs. 
Cooper  was  suffering  from  bereavement  from  the  recent 
painful  death  of  her  mother,  Avas  weak  and  emaciated  from 
disease,  a  victim  of  consumption,  without  hope  of  recovery, 
and,  though  the  relations  between  her  and  her  husband  had 
been  most  cordial,  the  deed  was  made  without  his  knowl- 
edge, the  concealment  being  evidently  intentional,  and  it 
included  the  entire  patrimony  of  her  infant  daughter,  while 
the  alleged  consideration  was  but  a  mere  fraction  of  its 
value. 

Newman,  J.  The  burden  is  upon  the  plaintiffs  to  satisfy 
the  court  by  evidence  that  the  conveyance  was  procured  by 
the  defendant  bv  means  of  fraud  and  undue  influence.  It  is 
not  sufficient  that  the  evidence  excites  a  suspicion,  even  a 
strong  one,  of  fraud;  for  suspicion  merely,  however  strong, 
is  not  proof.  The  evidence  fails  to  disclose  any  fiduciary  re- 
lation between  the  defendant,  Thomas,  and  Mrs.  Cooper, 
whereby  he  owed  her  any  special  duty,  or  such  as  to  cast 
upon  him  the  burden  to  show  the  fairness  of  the  transaction. 
He  was  in  no  legal  or  other  sense  a  trustee  for  her.  Nor 
is  any  actual  relation  shown  between  them  such  as  was 
adapted  to  lead  her  especially  to  confide  in  him. 

There  is,  in  the  whole  case,  no  direct  evidence  either  of 
fraud  or  undue  influence.  Many,  perhaps  most,  of  the  cir- 
cumstances from  which  fraud  is  sought  to  be  inferred  are  as 
fairly  susceptible  of  explanation  upon  a  theory  of  honesty 
as  on  a  theory  of  deceit.  The  strongest  circumstance  in  the 
case  —  very  nearly  the  only  one — upon  which  the  theory  of 
fraud  is  urged  is  what  is  claimed  to  be  the  inadequacy  of 
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consideration.  But  even  a  great  disparity  between  the  value 
and  the  price  paid  is  no  evidence  of  fraud  where  both  par- 
ties have  an  equal  opportunity  to  know  the  value.  Wood  v. 
Boynton^  61  Wis.  265,  272,  and  cases  cited ;  Prince  v.  Over- 
holsevy  75  Wis.  646 ;  Mos/ier  v.  Poaty  89  Wis.  602.  Unless  in- 
adequacy of  consideration  is  coupled  with  some  other  cir- 
cumstance, such  as  weakness  of  mind,  a  fiduciary  relation, 
pecuniary  distress,  or  the  like,  it  is  no  ground  for  setting 
aside  a  sale.    Wood  v.  jBoyntorij  siipra. 

Mrs.  Cooper  had  lived  upon  this  farm,  and  in  its  neighbor- 
hood, all  her  life.  It  may  fairly  be  assumed  that  she  knew 
that  the  value  of  the  property  had  been  enhanced  by  the  rea- 
son that  property  so  situated  was  sought  for  for  summer  resi- 
dences. There  is  no  evidence  of  representation  or  misrepre- 
sentation or  suppression  of  truth  as  to  its  value;  nor  that 
the  conveyance  was  solicited  even.  There  is  no  evidence  of 
a  lack  of  knowledge  on  the  part  of  Mrs.  Cooper,  either  of  the 
value  of  the  property  or  the  amount  of  her  interest  in  it;  no 
evidence  of  a  lack  of  mentar  capacity  to  understand  and  ap- 
preciate her  rights  in  the  property  or  her  relation  and  duty 
to  her  own  family.  There  was  no  confidential  relation, 
no  pecuniary  distress.  There  is  nothing  but  doubtful  infer- 
ence, not  clearly  supported  by  facts,  from  the  condition  of 
her  health,  to  show  that  her  judgment  was  in  any  way  dis- 
turbed or  her  natural  affections  clouded  or  perverted.  She 
is  represented  to  have  been  a  woman  of  rather  unusual  in- 
dependence of  judgment  and  decision. 

The  case  is  equally  barren  of  evidence  tending  to  show 
undue  influence.  Mrs.  Cooper  was  living  with  her  husband, 
not  in  the  immediate  neighborhood  of  her  brother's  resi- 
dence. So  far  as  appears,  her  relations  with  her  husband 
were  normal.  She  was  in  the  full  enjoyment  of  the  society 
and  support  of  her  husband,  and  under  his  influence  and  the 
influences  of  her  own  home.  Her  relations  with  her  brother 
ThomaSj  the  defendant,  if  not  that  of  partial  estrangement, 
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were  certainly  not  cordial  nor  confidential.  Nor  is  it  shown 
that  he,  at  that  time,  had  any  opportunity  of  acquiring  an 
influence  over  her,  by  any  association  or  communication 
which  he  had  with  her.  This  situation  and  these  circum- 
stances are  not  very  persuasive  evidence  of  undue  influence 
exerted  by  him  over  her.  They  do  not  seem  to  give  a  satis- 
factory explanation  of  the  reason  or  motive  which  induced 
her  to  give  away  her  own  patrimony  and  the  inheritance  of 
her  child.  A  mother's  solicitude  for  the  welfare  of  her  child 
is  not  so  readily  diverted. 

It  certainly  seems  more  in  accord  with  reason  to  find  the 
motive  for  the  execution  of  this  conveyance  in  some  earlier 
family  arrangement,  of  which,  perhaps,  a  hint  is  given  in 
her  explanation  to  her  husband  that  she  was  going  out  "  to 
attend  to  a  family  matter,"  than  to  denounce  it  as  the  prod- 
uct of  fraud  and  dark  design.  This  view  accords  with  the 
defendant's  explanation  of  how  it  came  about.  It  is  impos- 
sible to  reconcile  perfectly  aU  the  testimony  with  either 
theory  of  the  case.  In  respect  of  some  collateral  facts  the 
case  of  the  defendant  seems  to  be  in  a  measure  discredited. 
This  is  also  true  of  the  plaintiffs'  case.  For  instance,  it  is 
not  easy  to  realize  that  in  her  happy  and  confidential  rela- 
tion with  her  husband,  and  considering  the  condition  of  her 
health  and  her  expectations  in  regard  to  its  result,  she  with- 
held aU  information  and  explanation  of  the  transaction  from 
him.  This  is,  indeed,  unnatural  and  surprising.  But  it  is 
only  a  collateral  fact,  like  the  defendant's  bookkeeping.  As 
to  the  main  or  central  facts,  the  effect  of  the  whole  testi- 
mony seems  rather  to  corroborate  the  defendant's  explana- 
tion. And,  since  the  burden  of  proof  is  upon  the  plaintiffs, 
tt  must  be  held  that  the  evidence  does  not  support  the  find- 
ing in  their  favor. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  dismiss 

the  complaint. 

Vol.90— 28 
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Staekb,  Respondent,  vs.  Wolf,  Appellant. 

(04  325  May  18 — June  SO,  1895, 

Written  contract:  Prior  oral  agreement:  Evidence:  Commission  on  sale: 
Broker  becoming  purchaser:  Taking  documents  to  jury  room. 

1.  An  oral  agreement  by  defendant^  the  president  and  principal  stock- 

holder of  a  corporation,  to  pay  plaintiff  a  commission  if  he  would 
procure  a  ptirchaser  or  purchasers  for  the  property  of  the  corix)- 
ration  at  a  certain  price,  it  being  understood  that  plaintiff  might 
become  one  of  the  purchasers,  is  held  not  to  have  been  merged  in 
or  superseded  by  a  subsequent  written  contract  for  the  sale  of  the 
property  at  said  price  by  the  corporation  to  plaintiff,  who,  with 
others,  was  forming  a  new  corporation  to  make  the  purchase. 

2,  Defendant  having  known  that  plaintiff  intended  to  associate  others 

with  him  to  make  the  purchase,  the  plaintiff,  who  had  no  discre- 
tion as  to  price,  did  not  occupy  inconsistent  positions* 

8.  In  an  action  upon  the  oral  agreement  there  was  no  error  in  refus- 
ing to  allow  defendant  to  cross-examine  plaintiff  in  regard  to  a 
prior  option  which  had  expired,  nor  in  excluding  evidence  as  to 
who  were  stockholders  in  the  new  corporation. 

4,  The  trial  court  has  a  very  broad  discretion  in  the  matter  of  allow- 
ing the  jury  to  take  to  their  room  written  instruments  which 
have  been  offered  in  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county :  Frank  M.  Fish,  Circuit  Judge.    lieversed. 

The  complaint  alleges,  in  effect,  that  in  September  or  Oc- 
tober, 1891,  the  defendant  represented  to  the  plaintiff  that 
he  was  the  owner  of  at  least  seven  eighths  of  all  the  stock 
and  property  of  the  Wolf  &  Davidson  Dry  Dock  Company 
of  Milwaukee,  and  had  control  and  management  of  the  other 
one-eighth  interest,  and  could  and  would  control  the  sale  of 
the  entire  property;  that  he  was  very  anxious  to  sell  out 
all  the  property  and  interest  he  had  in  and  to  said  com- 
pany ;  that,  if  the  plaintiff  would  procure  a  purchaser  or 
purchasers  for  aU  the  real  estate  and  personal  property  of 
the  company,  with  the  exception  of  one  vessel  named,  at  a 
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price  not  less  than  $237,500  for  the  whole,  the  defendant 
would  pay  to  the  plaintiff  upon  the  completion  of  such  sale, 
for  his  commission  and  services  therefor,  $2,500 ;  that  it  was. 
understood  and  agreed  by  and  between  them  that,  in  order 
to  effect  such  sale,  it  would  be  necessary  to  interest  a  good 
many  persons  in  making  such  purchase,  and  that  it  was  fur- 
ther agreed  that  the  said  plaintiff  should  have  such  an  inter- 
est in  the  property  himself  as  he  would  be  able  to  pay  for; 
that  it  was  finally  understood  and  agreed  that  the  plaintiff 
should  undertake  to  find  persons  who  would  join  the  plaint- 
iff in  the  purchase  of  said  property,  and  that,  if  the  plaintiff 
succeeded  in  getting  enough  persons  who  would  join  him  in 
the  purchase  of  said  property  for  the  sum  named,  the  de- 
fendant would,  upon  the  completion  of  such  sale,  pay  to  the 
plaintiff  for  his  services  in  effecting  the  same  the  sum  of 
$2,500 ;  that  to  effect  such  sale  the  said  defendant  executed 
and  delivered  to  the  plaintiff  a  contract  in  writing,  dated 
October  29,  1891,  whereby  the  plaintiff  agreed  to  pay  or 
cause  to  be  paid  to  the  said  Wolf  &  Davidson  Dry  Dock 
Company,  its  successors  or  assigns,  the  sum  of  $237,500  for 
said  property,  at  the  times  and  in  the  manner  therein  men- 
tioned; that  in  pursuance  of  said  negotiations  and  agree- 
ment the  plaintiff  undertook  to  find  and  did  find  persons 
who  joined  him  in  the  purchase  of  said  property,  and  upon 
the  terms  and  conditions  mentioned  in  said  contract ;  that 
the  plaintiff  and  other  persons  whom  he  did  procure  did 
purchase  said  property  upon  the  terms  set  forth  in  said  con- 
tract, and  paid  to  the  dry  dock  company  the  sum  of  $237,500- 
by  direction  of  the  defendant  within  the  time  mentioned  in 
said  contract,  and  the  said  premises  were  thereupon  con- 
veyed and  transferred  to  the  plaintiff  accordingly ;  that  upon 
the  full  completion  of  said  sale  the  plaintiff  demanded  of  the 
defendant  the  payment  of  said  sum  of  $2,500,  but  the  de- 
fendant refused  to  pay  the  same,  and  denied  his  liability 
therefor.    The  complaint  also  alleges  another  cause  of  ac- 


436          STTPREME  COURT  OF  WISCONSIN.      '    [90 

Starke  vs.  Wolf. 

tion  for  $200  commission  on  the  sale  of  the  schooner  Helena 
for  the  sum  of  $10,000.  The  answer  of  the  defendant  was 
a  general  denial. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  his  damages  at  $2,935. 
From  the  judgment  entered  thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Dalherg  <&  J^ecker, 
and  oral  argument  by  S.  W.  Dalherg. 

For  the  respondent  there  was  a  brief  by  Austin  <&  Fehr^ 
and  oral  argument  by  W,  H,  Aicstin, 

Cassoday,  J.  It  is  conceded  that  the  verdict  is  against 
the  plaintiff  so  far  as  his  claim  for  $200  commission  on  the 
sale  of  the  schooner  Helena  is  concerned,  and  hence  that 
branch  of  the  case  requires  no  further  consideration. 

Most  of  the  errors  assigned  are  based  upon  the  theory 
that  the  agreement  of  the  defendant  to  pay  the  plaintiff  a 
commission  of  $2,500  for  obtaining  a  purchaser  or  purchas- 
ers or  forming  a  syndicate  to  purchase  and  the  purchasing 
of  the  dry  dock  property  belonging  to  the  Wolf  &  Davidson 
Dry  Dock  Company,  of  which  the  defendant  was  at  the 
time  a  very  large  stockholder  and  the  president  and  man- 
aging officer,  was  merged  in  and  superseded  by  the  Written 
agreement  entered  into  by  the  plaintiff  and  the  dry  dock 
company,  October  29, 1891,  wherein  the  plaintiff  in  terms 
agreed  "  to  pay  or  cause  to  be  paid  "  to  that  company,  its  suc- 
cessors or  assigns,  $237,500,  at  the  times  and  in  the  manner 
therein  mentioned,  for  the  dry  dock  property.  The  contract 
of  October  29, 1891,  contained  a  clause  to  the  effect  that  the 
plaintiff  was  to  hold  the  premises  from  the  date  thereof  as 
the  tenant  at  sufferance  of  the  company,  subject  to  be  re- 
moved as  tenant  at  will  holding  over  in  case  of  any  default. 
By  deed  executed  December  14, 1891,  the  dry  dock  company 
conveyed  that  property  to  the  plaintiff,  and  that  deed  was 
recorded  December  28, 1891.  By  deed  executed  and  recorded 
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December  29, 1891,  the  plaintiff  conveyed  the  same  property 
to  the  Milwaukee  Dry  Dock  Company,  which  had  been  cre- 
ated and  organized  under  the  laws  of  this  state,  through  the 
agency  of  the  plaintiff,  between  October  29, 1891,  and  De- 
cember 29,  1891,  and  that  company,  or  the  incorporators 
thereof,  furnished  the  money  with  which  the  several  pay- 
ments mentioned  in  the  contract  of  October  29, 1891,  were 
made  according  to  that  contract.  Neither  the  contract  of 
October  29, 1891,  nor  any  subsequent  paper  contains  any 
mention  or  reference  to  any  commission  or  pay  for  any 
service  performed  or  rendered  by  the  plaintiff  in  effecting 
such  sale.  The  important  question  presented  is  whether  all 
evidence  of  the  negotiations  in  respect  to  such  sale  and  the 
promise  of  the  defendant  to  pay  $2,500  for  procuring  a  pur- 
chaser of  the  property,  prior  to  the  written  contract  of  Oc- 
tober 29, 1891,  should  have  been  excluded  by  the  trial  court. 

The  facts  in  the  record  bring  the  case  squarely  within  the 
principles  of  law  stated  in  the  opinion  of  Mr.  Justice  Winslow 
in  Riemer  v.  JSicej  88  Wis.  16.  The  conclusion  there  reached, 
as  stated  in  the  syllabus,  is  that  "  a  written  option  to  pur- 
chase land  does  not  necessarily  supersede  a  prior  oral  con- 
tract of  agency  between  the  same  parties  for  the  sale  of  the 
same  land  on  commission,  whether  the  option  be  regarded 
as  an  independent  contract  or  merely  as  a  writing  to  be  used 
by  the  agent  to  show  his  authority  to  make  a  sale;  and  in 
either  case  the  contract  of  agency  may  be  shown  by  parol." 
Thajb  conclusion  was  only  reached  after  very  careful  consid- 
eration, and  we  have  no  disposition  to  renew  the  discussion. 
It  follows  that  the  numerous  objections  to  the  admission  of 
such  evidence  were  properly  overruled,  and  the  numerous 
requests  to  instruct  the  jury,  to  the  effect  that  the  law  ap- 
plicable was  different  than  thus  held,  were  properly  refused. 

The  defendant  knew  that  the  plaintiff  was  unable  person- 
ally to  buy  the  property,  and  that  he  intended  to  associate 
others  with  him  in  some  way  in  order  to  make  the  purchase. 
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The  plaintiff  had  no  discretion  as  to  price,  and  we  do  not 
think  there  is  any  warrant  for  claiming  that  he  occupied 
inconsistent  positions.  There  was  no  error  in  refusing  to 
allow  the  defendant  to  cross-examine  the  plaintiff  in  regard 
to  an  option  which  expired  September  30, 1891.  We  per- 
ceive no  error  in  excluding  evidence  as  to  who  were  stock- 
holders of  the  Milwaukee  Dry  Dock  Company.  The  charge 
of  the  trial  court  appears  to  fully  and  fairly  state  the  law 
applicable  to  the  case,  and  we  find  in  it  no  reversible  error. 

There  was  no  error  in  refusing  the  defendant's  request  to 
allow  the  jury  to  take  to  their  room  the  several  contracts, 
deeds,  and  bill  of  sale  offered  in  evidence  by  the  defendant. 
The  trial  court  must  necessarily  have  a  very  broad  discre- 
tion in  such  matters,  and  in  the  ruling  made  we  find  no 
abuse  of  it. 

The  court  charged  the  jury  to  the  effect  that,  if  they  found 
from  the  evidence  and  the  law  given  them  in  the  charge 
that  the  plaintiff  was  entitled  to  the  commission  of  $2,500, 
then  they  were  at  liberty  to  allow  him  interest  thereon  from 
October  29, 1S91.  In  computing  such  interest  it  is  conceded 
that  the  jury,  by  some  inadvertence,  made  the  amount  $62.94 
too  large,  and  the  plaintiff  now  offers  to  remit  that  amount. 
But,  under  the  weU-established  practice  and  rule  of  this 
court,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial,  subject,  however,  to  an  option  on  the  plaint- 
iff's part  to  remit  such  excess  and  take  judgment  for  the 
balance.     Supreme  Court  Eule  XXXII. 

By  the  Court — Ordered  accordingly. 
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Bbuthnbk,  Kespondent,  vs.  Elungee,  Appellant. 

May  18—  June  20, 1896, 

Malicious  prosecution. 

An  action  for  malicious  prosecution  may  be  maintained  against  one 
who  maliciously  and  without  probable  cause  procured  the  issu- 
ance of  a  criminal  warrant  and  the  arrest  of  the  plaintiff  thereon, 
Although  the  complaint  on  which  the  warrant  was  issued  failed 
to  state  a  criminal  offense  and  the  warrant  was  void. 

Appeal  from  an  order  of  the  circuit  court  for  Eacine 
county:  Feank  M.  Fish,  Circuit  Judge.     Affirmed. 

Malicious  prosecution.  The  complaint  alleges  that  the 
<lef endant,  Albert  Ellinger^  "  wilfully  and  maliciously  con- 
tri^dng  and  intending  to  wrong  said  plaintiff,  and  to  injure 
him  in  his  good  name,  fame,  and  reputation,  and  to  put  him 
to  trouble,  expense,  and  loss,  maliciously  and  without  any 
probable  cause  whatsoever,"  caused  and  procured  a  com- 
plaint to  be  made  before  the  Honorable  Francis  Bloodgood, 
United  States  court  commissioner  at  Milwaukee,  "  in  due 
•form  charging  said  defendant  with  a  criminal  offense,  to  wit, 
the  offense  of  unlawfully  and  knowingly  assisting  and  en- 
couraging the  immigration  of  certain  aliens  into  the  United 
States,  under  contract  to  perform  labor  in  the  state  of  Wis- 
consin, in  the  United  States,  in  violation  of  chapter  164  of 
the  Laws  of  the  United  States  for  the  year  A.  D.  1885,  en- 
titled," etc.  It  further  alleges,  in  substance,  that  upon  the 
complaint  so  made  the  defendant  maliciously  and  without 
any  probable  cause  whatsoever,  procured  a  warrant  to  be 
issued  against  said  plaintiff  for  said  offense,  commanding 
iim  to  be  arrested  and  brought  before  such  commissioner, 
-and  caused  such  warrant  to  be  delivered  to  a  deputy  marshal 
-of  the  United  States  for  service,  and  caused  plaintiff  to  be 
arrested  thereon,  all  of  which  acts  are  alleged  to  have  been 
done  maliciously  and  without  probable  cause.     It  alleges,  in 
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addition,  that  defendant  employed  detectives  to  hunt  up 
evidence  against  plaintiff  to  be  used  upon  the  hearing  of 
said  complaint,  and  paid  the  expenses  of  witnesses  to  attend 
the  said  hearing,  appeared  himself  before  the  commissioner 
upon  the  examination  or  trial  of  the  plaintiff,  and  sat  beside- 
the  prosecuting  attorney,  advising,  prompting,  and  assisting 
in  the  prosecution,  and  otherwise  took  an  active  part  in  such 
prosecution,  and  that  these  acts  likewise  were  done  mali- 
ciously and  without  probable  cause.  It  is  also  alleged  that,, 
at  the  close  of  such  examination  or  trial,  the  commissioner 
adjudged  that  there  was  no  probable  cause  for  such  com- 
plaint, and  thereupon  dismissed  the  complaint  and  dis- 
charged the  plaintiff.  A  general  demurrer  to  the  complaint 
was  stricken  out  as  frivolous,  and  the  defendant  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  separate 
briefs  of  Thomae  M.  Kearney^  attorney,  and  Jf.  Solomony 
of  counsel.  To  the  point  that  under  the  admitted  facts,  as 
they  appear  from  the  face  of  the  complaint,  an  action  for 
malicious  prosecution  will  not  lie,  they  cited  Johnstone  v. 
Sutton,  1  Term,  544;  Zeigh  v.  Webhy  3  Esp.  165:  Munna  v. 
Dupont,  1  Am.  Lead.  Cas.  *208,  *209 ;  Bennett  v.  Black,  1 
Stewart  (Ala.),  497;  McNedy  v.  DriskUl,  2  Blackf.  259;.. 
Burns  v.  Erben,  1  Eob.  (N.  T.),  559;  CoTien  v.  Morgan,  ^ 
Dowl.  &  R.  8;  Carratt  v.  Morley,  1  Gale  &  B.  275;  Farley 
V.  Danks,  4  Ell.  &  B.  497;  Ternpest  v,  Chamhers,  1  Starkie,, 
67;  Milton  v.  Elmore,  4  Carr.  &  P.  456;  Hahn  v,  Schmidt^ 
64  Cal.  286;  Nevrman  v.  Dan)is,  58  Iowa,  447;  Maker  v^ 
Ashmead,  30  Pa.  St.  344 ;  Kramer  v.  Lott,  50  id.  495 ;  Baird 
V.  Householder,  32  id.  168;  Braveboy  v.  Cockjield,  2  McMul- 
lan  (S.  C),  270 ;  Painter  v,  Ives,  4  Neb.  122 ;  Bixby  v.  Brun- 
dige,  2  Gray,  129 ;  Sweet  v.  Negus,  30  Mich.  406. 

For  the  respondent  there  was  a  brief  by  Cooper  <&  Nelson,, 
attorneys,  and  John  B.  Simmons,  of  counsel,  and  oral  argu- 
ment by  Mr,  Simmons.  They  cited  Apgar  v,  Woolston,  43 
N.  J.  Law,  57;  Chambers  v.  Bohinson,  2  Strange,  691 ;  Humphr 
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Tey  V.  Case,  8  Conn.  101,  20  Am.  Dec.  95 ;  Jones  v.  Gwynn 
10  Mod.  148 ;  Wicks  v.  Fentham,  4  Term,  247 ;  Elsee  v.  Smith 
1  DowL  &  K.  97;  Stone  v.  Stevens,  12  Conn.  219,  30  Am 
Dec.  611 ;  Morris  v.  Scott,  21  Wend.  281,  34  Am.  Dec.  236 
Smith  V.  Cattle,  2  Wils.  376;  JSemis  v.  Ryan,  65  N.  Y.  385 
ShauL  V.  Brovm,  28  Iowa,  37,  4  Anu  Rep.  151 ;  StancUff  v. 
Palmeter,  18  Ind.  321 ;  2  Greenl.  Ev.  §  449,  note  10 ;  Hays 
V.  Yov/nglove,  7  B.  Mon.  545;  Sa/oU  v.  Roberts,  1  Salk.  13; 
Munns  v.  Dupont,  1  Am.  Lead.  Cas.  *200-209 ;  Pippet  v, 
Hea/m,  5  Bam.  &  Aid.  634;  Collins  v.  Love,  7  Blackf.  416; 
Straight  v.  Bell,  37  Ind.  550 ;  Ward  v.  Sutor,  70  Tex.  343 ; 
Stocking  v.  Howard,  73  Mo.  25 ;  Best  v.  Hoefner,  39  Mo. 
App.  682;  BeU  v.  Keepers,  37  Kan.  64;  Schattgen  v.  Holn- 
hack,  149  HI.  646 ;  Forrest  v.  Collier,  20  Ala.  175 ;  Crawford 
V.  Ryan,  7  Atl.  Rep.  745 ;  Potter  v.  Gjertsen,  37  Minn.  386  \ 
Cribls  V.  Ames,  119  Mass.  60;  Lueck  v.  Heisler,  87  Wis.  644. 

WiNSLow,  J.  It  is  argued  in  support  of  the  demurrer  that 
under  ch.  164  of  the  Laws  of  the  United  States  for  1885,  it 
is  not  a  criminal  offense  to  encourage  or  assist  the  immi- 
gration of  aliens  into  the  United  States  under  contract  to 
perform  labor  therein,  as  that  act  simply  provides  for  the 
recovery  of  a  penalty  for  its  violation.  From  this  premise  it 
is  argued  that  the  complaint  which  the  defendant  procured 
to  be  made  did  not  charge  the  commission  of  any  crim- 
inal offense,  and  that  the  United  States  court  commissioner 
erred  in  issuing  a  criminal  warrant  upon  that  complaint,, 
and  that  no  criminal  prosecution  was  in  fact  commenced. 
Granting  that  the  complaint  charged  the  commission  of  no 
criminal  offense,  still  a  criminal  warrant  was  issued  upon  it 
by  the  procurement  of  the  defendant,  and  it  is  settled  in 
this  state  that  an  action  for  malicious  prosecution  may  be 
maintained  if  the  proceedings  are  malicious  and  unfounded 
and  without  probable  cause,  even  though  the  complaint  fails 
to  state  a  criminal  offense  and  the  warrant  is  void.    It  is  no 
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defense  to  show  that  the  complaint  was  insufficient  in  law 
to  authorize  a  criminal  prosecution.    Lueck  v.  Heialer^  87 
Wis.  644.    This  is  the  only  point  made  which  deserves  at- 
tention. 
By  the  Court —  Order  aflBrmed, 
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90 Sgi      Wells,  Respondent,  vs.   The   Green   Bay  &  Mississippi 

111      •649f  Canal  Company  and  others,  Appellauts. 

May  18  —  June  eo,  1895. 

dorporatums:  Fvll-paid  stock:  Consideration:  Conveyance  of  property: 
Calls  and  aasessmenta:  Action  to  compel  delivery  of  certificate:  Lim- 
itations: Parties:  Costs:  Appeal. 

1.  The  purchasers  at  a  foreclosure  sale  of  aU  the  property  and  fran- 
chises of  a  corporation  formed  a  new  corporation,  as  authorized 
by  a  special  statute  (ch.  289,  Laws  of  1861),  by  filing  a  certificate 
of  incorporation,  in  which  directors  were  named  and  the  amount 
of  the  capital  stock  was  stated  to  be  $1,000,000,  divided  into  10,000 
shares  of  $100  each.  This  certificate  contained  no  provision  as  to 
stock  subscription  or  for  issuing  any  stock,  nor  did  it  define  in 
any  manner  the  powers  of  the  directors;  but  the  statute  provided 
that  special  stock,  in  addition  to  the  capital  stock  mentioned  in 
said  certificate,  might  be  issued  in  payment  of  such  obligations  of 
the  former  corporation  as  the  new  corporation,  by  vote  of  its 
stockholders,  might  assume  to  pay.  The  property  purchased  at 
the  foreclosure  sale  and  conveyed  to  the  new  corporation  had  cost 
more  than  $1,000,000,  though  it  was  bid  off  for  a  simi  considerably 
less.  After  incorporating,  the  purchasers  executed  an  instrument 
stating  their  respective  contributions  to  the  purchase  and  the 
proportionate  interest  of  each  in  all  the  property  and  franchises 
of  the  new  corporation.  There  being  nothing  in  the  statute  under 
which  the  new  corporation  was  organized,  or  in  the  certificate  of 
incorporation,  to  indicate  a  contrary  conclusion,  it  is  Jield  that,  in 
consideration  of  the  conveyance  to  the  corporation  of  the  prop- 
erty purchased  by  the  incorporators,  its  common  stock  was  fully 
paid  to  the  entire  amount  specified  in  such  certificate,  and  that 
each  of  the  incorporators  was  entitled  to  a  proportionate  share 
thereof  corresponding  to  his  contribution  to  the  purchase. 
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2l  The  oonveyance  of  the  property  purchased  to  the  new  corporation 
80  organized  was  a  sufSoient  consideration,  as  between  the  stock- 
holders and  the  corporation,  for  the  issue  of  the  stock  as  full-paid. 

^  In  the  absence  of  any  special  authority  conferred  upon  them,  or  of 
consent  thereto,  the  directors  had  no  power  to  make  calls  or  as- 
sessments upon  such  stock. 

4.  There  having  been  no  adverse  claim  or  holding  of  the  shares  to 

which  one  of  the  incorporators  was  entitled  until  the  corporation 
denied  his  right  to  them  (in  this  case  more  than  twenty  years 
after  the  incorporation),  until  then  he  had  no  right  of  action  to 
compel  delivery  of  the  proper  certificate,  and  the  statute  of  limita- 
tions did  not  begin  to  run;  and,  his  action  having  been  com- 
menced within  one  year  thereafter,  he  did  not  lose  his  legal  right 
by  estoppel  for  laches.  Rogers  v.  Van  Nortwick,  87  Wis.  414^  dis- 
tinguished. 

5.  The  directors  of  the  corporation  were  proper,  though  not  necessary, 

parties  to  the  action  to  compel  delivery  of  the  certificate  of  stock. 

^  Directors  joined  as  defendants  with  the  corporation  in  such  case 
cannot  complain  on  appeal  that  they  were,  jointly  with  the  cor- 
poration, charged  with  costs,  where,  before  the  appeal  was  taken, 
the  judgment  for  costs  against  them  had  been  released. 

7.  The  corporation  cannot  complain  in  such  case  that  the  amount 
which  plaintiff  was  adjudged  to  pay  as  calls  on  the  stock,  as  a 
condition  of  obtaining  the  certificate,  should,  on  a  proper  compu- 
tation, have  been  larger,  where  the  calls  were  absolutely  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.     Affirmed. 

This  action  was  brought  against  the  corporation  defend- 
ant and  its  directors,  to  compel  the  delivery  to  the  plaintiff 
of  ninety-two  shares  of  the  stock  of  the  company.  The 
amended  complaint  stated,  in  substance,  that  the  plaintiff, 
with  Horatio  Seymour  and  others  named,  became  the  pur- 
chasers of  all  the  rights,  property,  and  franchises  of  the  Fox 
&  Wisconsin  Improvement  Company,  under  and  in  pursu- 
ance of  ch.  289,  Laws  of  1861 ;  ch.  535,  Laws  of  1865 ;  ch. 
572,  P.  &  L.  Laws  of  1866, —  which  company  had  been  or- 
^nized  under  ch.  98,  Laws  of  1853, —  at  a  foreclosure  sale 
of  its  property  and  franchises  under  a  certain  judgment  in 
the  action  of  Spaulding  and  others  against  it  and  other  de- 
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fendants,  rendered  February  4,  1864;  and  that  such  pur- 
chasers, August  15,  1866,  under  said  ch.  289,  Laws  of  1861, 
became  duly  incorporated,  with  the  rights,  powers,  fran- 
chises,  etc.,  in  said  acts  specified,  under  the  name  of  the 
Chreen  Bay  cfe  Mississippi  Canal  Company^  one  of  the  de- 
fendants in  this  action,  the  capital  stock  of  said  company 
being  $1,000,000,  divided  into  10,000  shares  of  $100  each, 
with  nine  directors  for  the  first  year  named  in  said  certifi- 
cate ;  and,  by  direction  of  the  court  in  the  foreclosure  ac- 
tion, all  said  property,  rights,  and  franchises  were  conveyed 
to  the  defendant  corporation,  August  18, 1866;  that  on  the 
11th  of  September,  1866,  said  purchasers  executed  and  sealed 
an  instrument  by  which  they  mutually  agreed  and  declared 
the  respective  contributions  of  each  to  the  purchase,  and  the 
amount  of  their  respective  interests  in  all  the  property  and 
franchises  of  the  corporation  defendant,  from  which  it  ap- 
peared that  the  total  contributions  were  $326,086.30,  or  326 
shares,  the  amount  of  the  plaintiJBTs  contributions  being 
$3,275.12,  or  three  shares,  equal  to  ^f^,  entitling  him  to 
ninety-two  shares  of  the  10,000  shares  of  stock,  fuUy  paid; 
that  the  lands  purchased  at  said  sale,  and  conveyed  to  the 
corporation,  were  apportioned  among  the  said  purchasers, 
and  the  defendant  company,  December  10, 1866,  conveyed 
to  the  plaintiflP  his  yl^  part;  that,  pursuant  to  the  instru- 
ment of  September  11, 1866,  the  company  had  issued  its  cer- 
tificates of  shares  of  said  stock,  according  to  such  allotment, 
but  had  not  issued  any  to  the  plaintiff,  though  he  was  en- 
titled to  ninety-two  shares,  then  in  the  hands  of  the  com- 
pany ;  that  early  in  1890  the  plaintiff  learned  that  the  com- 
pany denied  that  he  owned  any  interest  in  it,  and  that  A.  L. 
Smithy  treasurer  and  one  of  the  directors,  claimed  to  own 
said  ninety-two  shares,  and  that  he  had  paid  the  company 
$1,380  for  them,  being  the  amount  of  fifteen  per  cent,  thereon, 
claimed  to  be  due  to  the  company,  and  was  attempting  to 
get  a  certificate  of  said  shares  issued  to  himself;  that  plaint- 


Wis.]  JAinJAET  TERM,  1895.  445 

Wells  T&  The  Green  Bay  &  Mississippi  Canal  Co.  and  others. 

.^ • 

iff  had  never  sold  or  assigned  his  interest  to  Smithy  and  that 
Smith  had,  in  fact,  never  paid  anything  for  it;  that  in  1890 
the  plaintiff  learned  that,  by  reason  of  $150,000  paid  to  the 
•company  by  the  United  States  for  the  transfer  to  it  of  cer- 
tain rights  by  the  company,  there  was  a  dividend  of  fifteen 
per  cent,  upon  the  stock  of  the  company;  and  that  the 
moneys  claimed  to  have  been  paid  by  Smith  to  the  company 
were,  in  fact,  the  plaintiff's  share  of  said  dividend. 

The  plaintiff  alleged  an  offer  or  tender,  before  action,  of 
any  sum  due  and  unpaid  on  said  ninety-two  shares,  and  a  de- 
inand  of  the  certificate  therefor,  but  the  defendant  and  its 
directors  refused  to  accept  said  offer  or  any  money  on  that 
account,  and  denied  that  he  was  entitled  to  said  shares  or 
had  any  interest  in  them,  claiming  that  they  had  been  for- 
feited; that  the  plaintiff  had  not  been  informed  of  such 
claim  until  1890,  and  denied  the  same  or  that  his  right 
thereto  had  been  cut  off;  that  no  certificates  had  been  issued 
therefor  to  any  one  else;  and  that,  while  he  denied  there 
was  any  sum  legally  owing  and  unpaid  upon  his  interest  in 
said  company,  he  was  ready  and  willing  to  pay  whatever 
balance,  if  any,  should  be  due,  so  as  to  make  his  contribu- 
tions the  same  as  had  been  made  by  all  others  to  whom 
stock  had  been  issued,  on  being  informed  of  the  amount. 
He  prayed  that  he  might  be  adjudged  the  owner  of  -yfr  in- 
terest in  said  company,  and  that  defendant  and  its  oflJcers 
be  required  to  recognize  his  rights  as  such,  and  that  the 
court  ascertain  any  sum  he  should  pay  to  the  company,  and 
upon  payment  thereof  the  company  be  required  to  deliver 
a  proper  certificate  of  said  shares  of  stock,  etc. 

The  answer  admitted  that  the  plaintiff  became  entitled 
to  yIy  of  the  property,  rights,  and  franchises  of  the  com- 
pany, including  its  stock,  and  alleged  that  defendant  had 
declared,  December  11,  1866,  that  he  was  entitled,  for  his 
proportion,  to  ninety-two  shares,  in  case  he  chose  to  pay  for 
and  take  the  same ;  that  he  chose  not  to  do  so ;  that  the  full 
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amount  to  be  paid  by  various  purchasers  was  twenty  per 
cent,  of  the  par  value  of  the  stock,  and  a  call  therefor  was 
made  December  31, 1868,  and  notice  given  to  the  plaintiff 
and  others,  before  March  4,  1869,  which  the  plaintiflp  had 
refused  to  pay  up  to  May  9,  1890;  that,  for  that  reason,  he 
was  not  entitled  to  any  portion  of  the  money  received  in 
1872  from  the  United  States,  and  said  shares  had  never  been 
issued,  but  remained  in  the  treasury  of  the  company.  And 
the  answer  denied  that  the  plaintiff  was  or  had  been  the 
owner  thereof,  but  admitted  the  offer  which  the  plaintiff 
alleged  that  he  had  made,  to  pay,  etc. ;  that  the  defendant 
company  and  its  directors  had  relied  on  his  refusal  to  pay 
for  his  stock,  and  his  right  to  it  had  been  forfeited.  It  was 
alleged  that  an  assessment  was  made  on  the  stock  of  the 
company  of  twenty  per  cent,  in  1866,  to  maintain  its  water 
way  and  improvements ;  that  the  burdens  of  the  company 
were  so  great  that  its  stock  was  practically  valueless,  and, 
prior  to  the  year  1890,  was  not  at  any  time  equal  in  value 
to  the  assessments  which  had  been  made  on  it ;  that  from 
1872  to  1888  it  was  not  worth  in  the  market  or  for  sale  the 
cost  of  the  same  to  those  who  had  paid  twenty  per  cent,  of 
its  par  value,  after  crediting  it  with  the  amount  received 
from  the  United  States  as  the  purchase  price  of  the  water 
way ;  that  in  1888  the  stock  became  valuable  on  account  of 
the  development  of  manufacturing  by  the  water  power  in 
the  Fox  river,  brought  about  by  the  stockholders  of  the 
company,  and  became,  for  the  first  time,  of  a  value  equal  to 
its  cost ;  that  this  was  the  result  of  many  years  of  manage- 
ment and  experiment,  with  doubtful  outlook,  by  the  stock- 
holders, and  the  plaintiff  then  sought  to  take  advantage  of 
it  and  of  their  efforts,  ventures,  and  labors.  It  was  insisted 
that  the  plaintiff  was  estopped  from  claiming  the  stock,  and 
that  whatever  cause  of  action  he  ever  had  accrued  prior  to 
March  4, 1869 ;  that  the  present  action  was  commenced  in 
December,  1890,  and  his  claim  in  the  premises  was  barred 
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by  the  statute  of  limitations,  particularly  by  E.  S.  sec.  4221,. 
subd.  4. 

The  defendant  company,  as  weU  as  the  directors,  had  de- 
murred to  the  amended  complaint,  on  the  grounds  (1)  that 
the  plaintiff  had  a  perfect  remedy  at  law;  (2)  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (3)  that 
the  action  was  barred  by  the  statute  referred  to,  and  by 
subd.  3,  sec.  4222.  The  demurrers  were  stricken  out  as  frivo- 
lous, and  the  directors  did  not  answer  over. 

It  was  found  by  the  court  that  all  the  allegations  of  the 
plaintiff's  amended  complaint  had  been  proved;  that  the 
property  purchased  by  him  and  his  associates,  and  conveyed 
by  them  to  the  defendant  company,  had  cost,  exclusive  of 
lands  granted -by  the  state  and  the  United  States,  over 
$1,000,000,  and  that  the  capital  stock  in  the  company,  of 
$1,000,000,  was  apportioned  September  11,  18G6,  according^ 
to  the  proportionate  share  of  money  paid  by  each  of  them 
to  make  the  purchase,  and  ninety-two  f uU-paid  shares  were 
assigned  to  and  became  the  property  of  the  plaintiff,  but  na 
certificate  thereof  had  been  issued;  that  the  company  in 
1872  sold  and  transferred  to  the  United  States  water  ways,, 
etc.,  for  $155,000,  $150,000  of  which  was  apportioned  in 
dividends  to  stockholders;  that  the  plaintiff's  pro  rata  share, 
being  $1,380,  had  not  been  paid  him,  but  was  retained  by 
the  company,  of  which  he  had  no  notice  until  1890;  that 
the  directors  made  four  assessments  of  five  per  cent,  each  on 
his  stock,  December  4, 1866,  August  2,  1867,  April  16, 1868, 
and  December  31,  1868 ;  that  aU  of  the  stockholders,  except 
the  plaintiff  and  one  Binninger,  settled  with  and  paid  their 
assessments,  and  May  13,  1890,  A,  L.  Smithy  who  was  the 
assignee  of  Binninger's  122  shares,  settled  with  the  company 
for  the  s^id  assessments  thereon  until  then  unpaid,  by  pay- 
ing the  balance  due  for  said  assessments  over  and  above  the 
amount  received  from  the  United  States,  charging  interest 
from  the  time  when  they  were  made,  respectively,  the  bal- 
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ance  being  $1,772.05,  whereupon  the  company  issued  to  said 
Smith  a  certificate  of  stock  for  said  122  shares  full-paid; 
that,  accordingly,  the  amount  equitably  due  the  company 
from  the  plaintiff  on  said  assessments,  on  the  1st  of  May, 
1890,  over  and  above  the  sums  received  by  the  company  on 
the  8th  day  of  December,  1889,  was  $1,352.86,  of  which  he 
made  a  formal  tender  on  that  day. 

The  court  held  that  the  plaintiff  was  the  owner  of  ninety- 
two  full-paid  shares  of  the  capital  stock  of  the  company ; 
that  he  was  entitled  to  a  certificate  of  stock,  upon  paying 
said  sum  of  $1,352.86;  and  upon  receipt  of  said  sum  the  de- 
fendants issue  such  certificate  in  the  form  adopted  and  in 
use  by  the  company.  Judgment  was  rendered  accordingly. 
The  defendants,  having  alleged  numerous  exceptions  to  the 
findings,  appealed. 

For  the  appellants  there  was  a  brief  by  Hooper  <&  Sbojper, 
and  oral  argument  by  Moses  Hooper. 

For  the  respondent  there  was  a  brief  hjFish  c6  Cary^  and 
oral  argument  by  J.  T.  Fish. 

PiNNET,  J.  1.  The  vital  point  in  this  case  is  whether  the 
plaintiff's  ninety-two  shares  of  stock  in  the  defendant  corpo- 
ration were  full-paid  when  the  corporators  had  conveyed 
or  caused  to  be  conveyed  to  the  company  the  property  they 
had  purchased  at  the  foreclosure  sale,  and  had  executed  the 
declaration  and  agreement  of  September  11,  1866,  stating 
and  defining  their  respective  contributions  to  and  proportion- 
ate  interests  in  the  property  and  franchises  of  the  company. 
The  plaintiff's  interest  was  therein  stated  to  be  yfy  of  the 
entire  property,  or  three  shares,  equal  to  ninety-two  shares 
of  the  capital  stock  of  the  corporation. 

Provision  having  been  made  for  the  completion  of  the 
works  of  improvement  and  the  payment  of  the  evidences  of 
state  indebtedness,  as  provided  by  ch.  289,  Laws  of  1861, 
the  purchasers,  as  authorized  by  the  second  section  of  that 
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act,  sealed  and  acknowledged  a  certificate  of  incorporation, 
and  filed  it  with  the  secretary  of  state  August  15, 1866,  by 
which  they  declared  their  acceptance  of  the  rights,  fran- 
chises, etc.,  granted  and  conferred  by  that  act,  and  that  they 
united  and  formed  themselves  into  a  corporation  under  it 
for  the  purpose  and  with  the  powers  therein  expressed,  ^^  that 
the  capital  stock  of  the  corporation  so  formed  and  created 
is  $1,000,000,  divided  into  10,000  shares  of  $100  each."  It 
named  nine  directors,  and  made  provision  for  partition 
among  them  of  certain  lands,  granted  by  the  state  and  by 
the  United  States  and  bid  off  at  said  sale,  not  required  for 
the  public  improvement  of  the  company  and  for  the  pur- 
poses of  its  water  power.  This  certificate  or  agreement  of 
incorporation  did  not  contain  any  provisions  on  the  subject 
-of  stock  subscription  or  for  issuing  any  stock,  either  com- 
mon, preferred,  or  special,  nor  did  it  or  the  act  define  in 
any  manner  the  powers  and  authority  of  the  directors.  The 
agreement  as  to  the  division  and  conveyance  to  the  said 
purchasers  of  their  respective  proportionate  shares  of  said 
lands  was  carried  into  effect  upon  the  basis  of  the  declara- 
tion of  September  11, 1866,  and  the  plaintiff  received  a  con- 
veyance of  his  proportionate  share,  yfj-  of  the  whole.  It  is 
a  conceded  fact  that,  exclusive  of  these  lands,  the  property 
retained  by  the  corporation,  and  so  conveyed  to  it,  consist- 
ing of  canals,  improvements,  etc.,  had  cost  over  $1,000,000, 
and  that  the  lands  thus  divided  had  been  bid  off  at  about 
$135,000  of  the  purchase  price  of  the  entire  property,  which 
was  $326,086.30. 

Subsequently,  and  on  the  26th  of  September,  1866,  the 
directors  passed  resolutions,  in  substance,  that  the  whole 
capital  stock  be  distributed  among  the  incorporators  in  pro- 
portion to  their  cash  contributions  for  the  purchase  of  the 
property ;  that  no  scrip  or  certificate  should  be  issued  for 
such  stock  until  $5  per  share  should  be  paid  in  by  the  cor- 
porator or  his  assigns,  on  or  before  December  4, 1866,  when 
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a  certificate  should  be  issued  to  the  person  entitled  thereto 
that  eighty-five  per  cent,  had  been  paid  on  account  of  said 
stock,  and  that  the  same  '^  is  subject  to  further  calls  of  $15, 
in  the  aggregate,  per  share,  in  not  more  than  $5  at  a  time," 
and  if  the  payments  thus  required  and  to  be*  required  were 
not  made  within  sixty  days  after  notice  and  demand  by  the 
treasurer,  then  such  stock  should  be  forfeited  to  the  use  of 
the  company.  Subsequent  calls  to  the  first  were  made,  with 
it,  in  all,  amounting  to  twenty  per  cent.  April  16, 1868,  the 
directors  passed  a  resolution  reciting  that  two  calls  had  been 
made  on  the  stock  standing  in  the  names  of  A.  O.  Binninger 
and  of  the  plaintiff,  and  that,  if  not  paid  with  interest  within 
ten  days  after  notice  by  mail  from  the  president,  the  said 
stock  '^  should  become  and  is  hereby  declared  forfeited  to 
the  company." 

The  imposition  of  $20  per  share  is  pleaded  and  sought  to 
be  maintained,  both  on  the  ground  that  it  was  for  lawful 
calls  on  the  stock,  and  that  it  was  a  valid  assessment.  It 
does  not  appear  that  there  was  any  stock  subscription  pre- 
pared or  made,  or  that  the  corporation  had  passed  any  by- 
laws. The  contract  relations  between  the  corporation  and 
its  stockholders  depend  wholly  on  the  certificate  of  incorpo- 
ration signed  and  acknowledged  by  them  and  the  instrument 
of  September  11,  1866.  It  does  not  appear  that  they  ever 
after  acted  in  an  aggregate  capacity  on  that  subject,  or  that 
they  ever  delegated  any  authority  to  the  directors  to  act  for 
them.  The  act  under  which  the  corporation  was  organized 
(Laws  of  1861,  ch.  289,  sec.  2)  provided  that  the  purchasers 
at  the  sale  might  form  a  corporation  "  by  filing  in  the  oflBce 
of  the  secretary  of  state  a  certificate  declaring  the  name  of 
the  said  corporation,  the  amount  of  the  capital  stock  and 
the  number  of  shares  into  which  the  same  shall  be  divided, 
and  what  portion,  if  any,  shall  be  entitled  to  a  preference 
in  dividends  or  otherwise,  the  number  of  the  directors  and 
the  names  of  the  directors  for  the  first  year;    .    •    .    and 
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upon  the  filing  of  such  certificate  the  perso^g  who  shall  have 
signed  the  same  shall  be  a  body  politic  and  corporate,  by  the 
name  stated  in  said  certificate.  •  .  .  The  said  coifioration 
shall  also  have  power  to  create  special  stock,  in  addition  to 
the  capital  stock  mentioned  in  the  said  certificate,  and  to 
issue  the  same  in  payment  and  discharge  of  such  obligations 
of  the  said  Fox  &  Wisconsin  Improvement  Company  as  the 
said  corporation  may,  by  the  consent  in  writing  or  by  vote 
of  a  majority  in  interest  of  its  stockholders,  assume  to  pay 
and  discharge,  which  special  stock  shall  be  entitled  to  divi- 
dends in  such  cases,  at  such  times,  and  to  such  amounts,  and 
to  such  privileges  only,  and  shall  be  subject  to  such  condi- 
tions, restrictions  and  liability  to  assessments  and  forfeiture 
as  shall  be  prescribed  and  provided  by  the  act  or  resolution 
of  said  corporation  creating  such  stock."  After  the  appor- 
tionment and  conveyance  of  its  lands,  as  provided,  the  re- 
sources and  prospects  of  the  corporation  were  in  such  a 
depressed  condition  that  its  stock  was  not  worth,  in  the 
market  or  for  sale,  to  exceed  five  or  six  per  cent,  of  its  face 
value,  although  it  had  power  to  issue  preferred  stock,  which 
is  usually  issued  by  companies  which  have  expended  their 
original  capital  for  the  purpose  of  obtaining  other  capital, 
and  the  affairs  of  the  corporation  are  in  that  situation 
that  the  stockholders  are  unable  or  unwilling  to  risk  any 
more  money  in  the  enterprise,  but  yet  are  willing  to  give 
those  who  will  do  so  a  preference  as  to  future  profits  (2 
Beach,  Priv.  Corp.  §  497;  Lockhart  v.  Van  Alstyne,  31  Mich. 
76;  JHfew  York,  Z.  K  &  W.  E,  Co.  v.  NickaU,  119  U.  S.  308, 
311) ;  and  it  had  the  power  to  create  "  special  stock "  sub- 
ject to  assessment,  by  consent  in  writing  or  vote  of  the  stock- 
holders. There  is  nowhere,  either  in  the  statute  under  which 
the  corporation  was  organized,  or  in  its  articles  of  organiza- 
tion, anything  to  indicate  any  other  conclusion  than  that 
the  common  stock  of  the  company  was  to  be  regarded  as 
full-paid,  in  consideration  of  the  conveyance  to  the  company 
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of  the  property  purchased  by  the  incorporators.  It  seems 
clear  that  the  stock  was  based  on  the  property  so  conveyed 
at  $1,000,000  in  10,000  shares  of  $100  each.  The  stock  con- 
tract between  the  incorporators  was  embodied  in  their  cer- 
tificate or  agreement,  and  the  plaintiff  became  and  was  the 
absolute  legal  owner  of  ninety-two  shares  of  stock,  the  equiv- 
alent of  his  yfy  interest  in  the  entire  property,  and  entitled 
to  a  certificate  of  that  fact  immediately  upon  the  organiza- 
tion of  the  company.  No  authority  was  conferred  by  the 
act  under  which  the  company  was  organized  to  raise  any 
capital  other  than  that  so  contributed,  except  by  preferred 
or  special  stock.  There  is  nothing  to  show  that  it  was  evet* 
intended  by  the  incorporators,  as  such,  that  they  should  ever 
pay  any  other  sum  or  consideration  for  the  shares  to  which 
they  became  respectively  entitled  than  the  transfer  to  the 
company  of  the  property  purchased  and  owned  in  the  pro- 
portion stated,  except  that,  perhaps,  they  laad  an  option  to 
issue  some  part  thereof  as  preferred  stock;  but  no  such 
action  appears  to  have  been  taken. 

The  conveyance  to  the  company  was,  in  any  event,  a  suffi- 
cient consideration,  as  between  the  stockholders  and  the 
corporation,  for  the  issue  of  the  stock  as  full  -  paid.  None 
but  creditors  could  be  heard  to  object  to  it«  adequacy,  if,  in 
such  case  as  the  present,  that  question  could  be  mooted  at 
all,  and  then  only  on  the  ground  of  fraud.  Beach,  Priv. 
Corp.  §§  659,  561;  SgovUI  v.  Thayer,  105  U.  S.  163.  There 
is  a  distinction  between  the  capital  and  the  capital  stock  of 
a  corporation.  The  capital  of  a  corporation  is  the  property 
or  means  which  the  corporation  owns,  and  it  may  vary  in 
amount,  while  the  capital  stock  is  fixed,  and  represents  the 
interests  of  the  stockholders,  and  is  their  property.  Van 
Allen  V.  Assessors,  3  "Wall.  573,  584;  Wetherbee  v.  Bakery  36 
N.  J.  Eq.  505;  People  v.  CommUrs,  4  Wall.  244;  People  ex 
rel.  Union  T.  Co.  v.  Coleman,  126  N.  T.  433,  437;  BurraU 
V.  Bushwich  li,  Co.  75  N.  Y.  211.    In  Bailey  v.  Claalc,  21 


WiB.]  JANUARY  TEEM,  1895.  453 

Welis  ▼&  The  Green  Bay  A  MisBiasij^i  Canal  Ca  and  otherSi 

WalL  286,  it  was  said  by  Field,  J.,  that:  "The  term  *cap^ 
ital '  applies  otoly  to  the  property  or  means  contributed  by 
the  stockholders  as  the  fund  or  basis  for  the  business  or  enter- 
prise for  which  the  corporation  or  association  was  formed." 
The  property  conveyed  to  the  corporation  became  its  capital ; 
and,  as  there  was  no  provision  or  agreement  by  which  the 
incorporators  or  others  were  to  make  other  or  further  con- 
tributions, except  upon  the  issue  of  preferred  or  special 
stock,  we  hold  that  the  stock  of  the  corporators  was  full- 
paid,  to  the  entire  amount  specified  in  the  certificate  of  in- 
corporation. The  company  had  no  right  to  withhold  from 
the  plaintiff  a  certificate  of  his  ninety-two  full-paid  shares. 
For  want  of  special  authority  for  that  purpose,  the  directors 
had  no  power  to  make  calls  or  assessments  on  his  stocky  or 
to  subject  it  to  sale  or  forfeiture  for  nonpayment.  He  had 
not  entered  into  any  such  contract,  or  consented  to  or  con- 
ferred upon  them  .any  authority  for  that  purpose;  and  with- 
out such  consent  or  authority  such  calls  or  assessments  were 
absolutely  void.  1  Morawetz,  Priv.  Corp.  §§  65,  66,  122, 
130, 131 ;  Perrin  v.  Granger^  30  Vt.  595 ;  In  re  Lon^  Island 
R.  Co,  19  Wend.  37.  Liability  to  calls  is  the  result  of  con- 
tract, such  as  an  agreement  of  subscription  or  the  like.  The 
power  to  make  assessments  is  wholly  statutory.  Beach, 
Priv.  Corp.  §  590.  The  evidence  does  not  show  that  the 
plaintiff  ever  consented  to  or  affirmed  the  action  of  the  di- 
rectors. 

2.  It  was  not  essential  to  the  title  of  the  plaintiff  to  his 
ninety-two  shares  that  he  should  have  had  a  certificate  of 
bis  ownership  of  them.  It  was  a  convenience,  not  a  neces- 
sity. There  was  no  adverse  claim  or  holding  of  the  shares 
until  the  defendant  corporation  denied  his  right  to  them, 
less  than  a  year  before  this  action  was  commenced.  Until 
then  he  had-  no  right  of  action  to  compel  the  execution  and 
delivery  of  the  proper  certificate.  There  is  no  ground  for 
saying  that  he  had  lost  a  strictly  legal  right  to  the  shares 
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by  estoppel  for  laches,  or  that  it  had  been  barred  by  the 
statute  of  limitations.  The  title  to  the  shares  has  been  all 
the  time  in  the  plaintiff,  and  upon  demand  it  became  and 
was  the  duty  of  the  defendant  to  furnish  him  with  the  ap- 
propriate evidence  of  it,  independent  of  the  records  of  the 
company.  For  these  reasons,  the  case  of  Rogers  v.  Van 
Nortwick^  87  Wis.  414,  is  not  applicable.  As  stated  by 
Campbell,  J.,  in  Kobogum  v.  Jackson  Iron  Co.  76  Mich.  498: 
"  The  corporation  held  all  its  property  in  trust  for  the  par- 
ties interested,  and  whether  treated  as  tenants  in  common 
or  as  stockholders  could  make  no  particular  difference. 
There  is  no  law  which  terminates  the  interest  of  a  stock- 
holder without  some  adverse  action  asserting  its  extinguish- 
Inent  or  denying  its  existence,  or  which  compels  him  to  seek 
aid  from  courts  when  no  such  adverse  position  is  taken." 

3.  The  directors,  though  not  necessary,  were  proper  par- 
ties defendant,  to  enable  the  plaintiff  to  obtain  discovery 
under  sec.  4096,  R.  S.  Story,  Eq.  PL  (10th  ed.),  §  235;  Wood 
V,  Union  G,  C,  B,  Asso.  63  Wis.  9.  If  it  appeared  that  they 
refused  from  improper  motives  to  direct  the  issue  of  the  cer- 
tificate, they  might  be  charged  with  costs.  The  appeal  is 
jointly  by  all  the  defendants,  and  it  appears  all  were  jointly 
charged  with  costs;  but  before  it  was  taken  the  judgment 
for  costs  against  the  directors  had  been  released,  and  they 
cannot  now  complain  of  the  judgment. 

4.  At  or  about  the  time  the  plaintiff  offered  to  pay  the 
company  such  sum  as  would  make  his  contribution  substan- 
tially equal  to  those  of  other  stockholders,  one  of  the  stock- 
holders, Mr.  Smithy  an  officer  and  director  of  the  company, 
was  aUowed  a  certificate,  as  assignee  of  Binninger,  for  the 
122  shares  of  Binninger's  stock,  upon  which  no  part  of  the 
twenty  per  cent,  calls  had  been  paid,  upon  the  payment  to 
the  company  of  $14.62J  per  share, —  in  all,  $1,772.52.  The 
circuit  court,  acting  doubtless  upon  the  ground  that  equality 
is  equity,  and  that  directors  who  are  trustees  for  all  would 
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not  make  any  unfair  discrimination  between  the  stockhold- 
ers, made  it  an  equitable  condition  of  giving  judgment  for 
issuing  to  the  plaintiff  a  certificate  of  his  ninety-two  shares 
that  he  should  first  pay  to  the  defendant  company,  or  to  its  use, 
at  the  same  rate  on  his  shares, —  in  all,  the  sum  of  $1,335.86. 
It  is  now  claimed  that,  upon  a  proper  computation,  a  much 
larger  amount  should  have  been  adjudged  to  be  paid  by  the 
plaintiff;  but,  as  the  alleged  calls  or  assessments  were  ab- 
solutely void,  we  do  not  think  the  defendant  company  is  in 
any  position  to  complain  of  the  judgment  in  this  respect. 
It  follows  that  the  judgment  of  the  circuit  court  is  correct. 
By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


EEall,  Appellant,  ys.  Gilmai^,  Assignee,  Bespondent. 

May  18— June  tO,  1896. 
Appeal:  Extension  of  time  by  consent:  Jurisdietion. 

The  time  within  which  an  appeal  may  be  taken  from  an  order,  as 
limited  by  sea  9042,  R  S.,  camiot  be  extended  by  oonsent  of  the 
parties. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Dismissed. 

The  Eeliance  Wire  &  Iron  Works  made  an  assignment 
for  the  benefit  of  its  creditors  to  J.  H.  QUman^  the  respond- 
ent. Previous  to  the  assignment  it  had  borrowed  money  of 
the  Oommercial  Bank.  The  appellant,  F.  A.  HaU^  indorsed 
its  notes,  and  deposited  his  personal  securities  as  collateral 
to  his  indorsement.  The  bank  recovered  judgment  against 
Hdllj  which  is  unpaid.  HaU  filed  a  claim  against  the  as- 
signor, in  the  assignment  matter,  in  the  nature  of  a  contin- 
gent claim,  based  on  his  liability  as  an  indorser.  Motion  to 
strike  out  and  expunge  from  the  record  such  claim  was 
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granted.  The  order  was  made  on  the  9th  day  of  June,  1894. 
A  copy  of  the  order,  with  written  notice  of  its  entry,  was 
served  on  the  appellant  on  June  11, 1894.  The  notice  of 
appeal  from  the  order  was  served  July  25, 1894.  There  was 
a  stipulation  between  the  attorneys  of  the  respective  parties' 
to  extend  the  time  for  serving  the  notice  of  appeal 

Geo,  E.  Sutlierlandj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Bv/rke^  R6bin9on 
dk  Geiger^  and  oral  argument  by  N.  8.  Robinscm, 

Newman,  J.  The  time  within  which  an  appeal  from  an 
order  may  be  taken  is  limited  to  thirty  days  from  the  date 
of  the  service  of  a  copy  of  the  order,  with  a  written  notice 
of  its  entry.  E.  S.  sec.  3042.  Jurisdiction  can  be  conferred 
upon  this  court  only  by  an  appeal  taken  within  the  time  and 
in  the  manner  provided  by  law.  Jurisdiction  upon  appeal 
is  jurisdiction  of  subject  matter.  It  is  conferred  by  compli- 
ance with  the  law  regulating  appeals,  and  cannot  be  con- 
ferred by  consent.  So,  the  time  within  which  an  appeal  is 
authorized  cannot  be  extended  by  consent  of  the  parties;  nor 
has  the  court  power  to  enlarge  the  time  for  taking  an  appeal. 
K.  S.  sec.  2831;  Herrick  v,  Racine  W.  &  D,  Co,  43  Wis.  93; 
Palmer  v.  Peterson^  46  Wis.  401.  No  doubt  the  time  within 
which  an  appeal  may  be  taken  from  an  order  is,  in  a  certain 
sense,  within  the  power  of  the  party  in  whose  favor  the 
order  is.  He  has  an  option  when,  or  whether,  he  will  set  the 
statute  to  running  by  service  of  the  notice.  But,  having  ex- 
ercised his  option,  and  the  time  having  once  commenced  to 
run,  he  has  no  further  power  over  it.  The  law  then  deter- 
mines it.  The  time  is  determined  absolutely  by  the  service 
of  the  notice.  Leadbetier  v.  Lairdy  45  Wis.  622 ;  SarrAa  v. 
Stein,  53  Wis.  569. 

By  the  Cowrt —  The  appeal  is  dismissed. 
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RsmKSy  Respondent,  ys.  Bentlby,  imp.,  Appellants 

May  18— June  fO,  1S96. 

LiabUity  of  master  for  negligence  of  servant:  Scope  of  employment:  Dis- 
regard of  instrwitions:  Damages, 

"L  Defendant's  foreman,  having  general  charge  of  the  work  on  a  build- 
ing and  particular  charge  of  moving  the  derricks,  stretched  a  guy 
rope  across  an  adjacent  railroad  track  to  aid  in  taking  down  a 
.  derrick,  and  plaintifP,  a  switchman,  was  caught  by  the  rope  and 
thrown  from  the  top  of  a  freight  car  moving  on  the  track.  Heldr 
that  the  foreman  was  acting  within  the  scope  of  his  employment, 
although  he  had  disregarded  instructions  to  call  upon  a  derrick 
specialist  for  assistance  when  taking  down  a  derrick. 

2l  In  an  action  for  personal  injuries,  permanent  in  their  character^ 
caused  by  defendant's  negligence,  it  was  not  error  to  charge  the 
jury  that  in  assessing  the  damages  they  might  consider  the  injury 
to  plaintiffs  feelings,  the  physical  pain  and  suffering  that  he  had 
endured,  and  also  his  mental  suffering  by  reason  of  the  injury 
and  the  anxiety  of  mind  that  it  might  have  ooet  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwan* 
kee  county :  R.  N.  Austin,  Judge.    Affi/rmed, 

It  is  alleged  in  the  complaint,  in  effect,  that  on  and  prior 
to  June  28, 1893,  the  plaintiff  was  a  switchman  at  Milwau* 
kee,  in  the  employ  of  the  defendant  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company ;  that  it  was  his  duty,  as  such, 
frequently  to  stand  on  the  top  of  box  freight  cars  in  motion^ 
in  order  to  set  and  loosen  the  brakes  thereon,  which  pro- 
jected above  the  tops  of  said  cars;  that  the  defendant  j&en^ 
ley  J  who  is  a  contractor,  was  building  a  certain  large  building 
near  the  place  of  the  accident,  and  one  of  his  employees, 
Herman  Kronebnegel,  his  foreman,  suspended  a  rope  across 
one  of  the  tracks  of  said  railroad  which  was  in  constant  and 
common  use  by  the  company,  called  a  "  guy  rope,"  one  end 
of  which  was  made  fast  to  the  top  of  a  derrick  on  one  side 
of  the  track,  and  the  other  end  made  fast  to  some  movable 
object  on  the  other  side  of  the  track,  and  that  the  rope  was 


90  457 
04  848 

90  4671 
_97  1271 

«)  467 

fl06  4a7; 


458  SUPREME  COURT  OF  WISCONSIN.  [90 

Reinke  t&  Bentley. 

at  such  height  above  the  track  as  to  strike  a  person  standing 
on  such  jfreight  car;  that  the  plaintiff,  while  standing  on 
such  car,  moving  toward  the  rope  and  not  observing  the 
same,  was  caught  by  the  rope  and  thrown  off  the  car  and 
badly  injured;  and  he  brings  this  action  to  recover  damages 
by  reason  of  such  injury.  The  defendants  separately  an- 
swered, the  defendant  Bendey^  in  effect,  by  a  general  denial. 

At  the  close  of  the  trial  the  court  granted  a  nonsuit  as  to 
the  railway  company,  and  the  jury  returned  a  special  ver- 
dict, as  against  the  defendant  B^nUey,  to  the  effect,  (1)  that 
Herman,  so  called,  and  those  who  assisted  him,  were  guilty 
of  negligence  which  caused  the  injury  to  the  plaintiff,  in 
placing  the  rope  across  the  railway  track;  (2)  that  there 
was  no  want  of  ordinary  care  on  the  part  of  the  plaintiff 
which  contributed  to  the  injury  in  question ;  (3)  that  the 
jury  assess  the  plaintiff's  damages  at  $5,000;  (4)  and  by  the 
direction  of  the  court  the  jury  find  that,  at  the  time  that 
said  Herman  put  up  the  rope  across  the  track  of  the  rail- 
way company,  he  was  acting  in  the  scope  of  his  employ- 
ment for  the  defendant  Bentley.  From  the  judgment  entered 
thereon  in  favor  of  the  plaintiff  the  defendant  Bentley  ap- 
peals. 

Jl  A.  Bggen,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  TinUin  <k  Glicks- 
mauy  and  oral  argument  by  Nathan  Glickeman.  As  to  the 
responsibility  of  the  appellant  for  the  act  of  his  foreman, 
and  to  the  point  that,  there  being  no  conflict  in  the  evidence, 
the  question  was  one  for  the  court,  they  cited  Philadelphia 
<&  R.  R.  Co.  V.  Derby ^  14  How.  468;  SpatUdmg  «.  G.  <6  If. 
W.  R.  Co.  33  Wis.  582;  Roseoranee  v.  I.  <&  M.  Td.  Co.  66 
Iowa,  444;  Coagrove  v.  Ogden^  49  N.  T.  255;  Phdon  v. 
StUes^  43  Conn.  426 ;  Mound  C.  P.  &  C  Co.  v.  Conlon,  92 
Mo.  221 ;  PUtshv/rgh,  C.  <&  St.  L.  R.  Co.  v.  Kirk,  102  Ind. 
399;  14  Am.  &  Eng.  Ency.  of  Law,  810,  and  cases  in  note  4; 
Id.  817,  and  cases  in  note  3 ;  Heenrich  v.  Pullman  P.  C.  Co. 
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20  Fed.  Rep.  100-107;  Hamsden  v.  JB.  dk  A.  B.  Corp.  104 
Mass.  117;  Fick  v.  C.  <&  N.  W.  E.  Go.  68  Wis.  469. 

Cassoday,  J.  The  accident  happened  about  5  o'clock  in  the 
afternoon.  The  side  track  upon  which  the  cars  were  mov- 
ing was  three  or  four  feet  from  the  building  upon  which  the 
appellant's  men  were  working,  and  the  main  track  was  fif- 
teen or  twenty  feet  from  the  building. 

1.  The  appellant's  foreman,  Herman,  was  sworn  as  a  wit- 
ness in  behalf  of  the  plaintiff.  Error  is  assigned  because 
the  court  refused  to  allow  him,  on  cross-examination  by  the 
appellant's  counsel,  to  testify  as  to  whether  Mr.  BenUey  said 
to  him  that  when  he  had  jBnished  he  should  get  the  derrick 
man  to  take  that  derrick  down.  Such  testimony  was  prop- 
erly excluded  as  not  being  cross-examination.  Besides,  it  is 
of  no  consequence,  since  Mr.  BenUey  testified  as  to  just 
what  he  did  tell  him,  and  that  evidence  is  imdisputed. 

2.  Error  is  assigned  because  the  court  charged  the  jury  to 
the  effect  that,  in  considering  what  would  compensate  the 
plaintiff  for  his  injury,  they  might  consider  the  injury  to 
his  feelings,  the  physical  pain  and  suffering  that  he  had  en- 
dured, and  also  the  mental  suffering  by  reason  of  the  injury 
that  he  received  and  the  anxiety  of  mind  that  it  might  have 
cost  him.  The  injuries  were  a  fracture  and  dislocation  of 
the  spinal  column,  and  were  permanent.  The  charge  is  sup- 
ported by  numerous  decisions  of  this  court.  Oraker  v.  C.  dk 
N.  W.  R.  Co.  36  Wis.  657;  Brown  v.  CI,  M.  <&  JS^.  P.  R. 
Co.  54  Wis.  342;  WigUman  v.  C.  <&  N.  W.  R.  Co.  73  Wis. 
169 ;  Grace  v.  Dempsey^  75  Wis.  313. 

3.  The  jury  were  certainly  justified  in  finding  that  Her- 
man, and  those  who  assisted  him  in  placing  the  rope  across 
the  track,  were  guilty  of  negligence  which  caused  the  injury, 
and  that  the  plaintiff  was  free  from  any  contributory  negli- 
gence. So  much  is,  in  effect,  conceded.  Sut  error  is  as- 
signed because  the  court  directed  a  finding  by  the  jury  to 
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the  effect  that,  in  putting  the  rope  across  the  track,  Herman 
was  acting  within  the  scope  of  his  employment  for  Mr, 
BenUey.    That  he  was  at  the  time  acting  as  foreman,  and 
that  he,  with  the  men  under  his  charge,  put  the  rope  across 
the  track  to  aid  in  taking  down  the  derrick,  is  conceded. 
The  appellant  testified  to  the  effect  that  Herman  had  worked 
for  him  seven  or  eight  weeks  before  the  accident;  that  he 
hired  him  particularly  to  take  charge  of  this  elevator  work; 
that  he  was  to  see  to  the  elevator  building,  to  keep  track  of 
labor  employed  on  that  building,  to  see  that  the  work  was 
kept  in  line,  and  square,  and  in  its  right  place;  that  this  par- 
ticular derrick  was  operated  by  steam ;  that  Herman  had 
general  charge  of  the  work,  in  the  absence  of  Mr.  BenUey; 
that  the  derricks  were  maintained  in  accordance  with  Mr. 
BenUey^ a  instructions  and  direction ;  that  Herman  had  the 
particular  charge  of  moving  these  derricks;  that  he  {BenP- 
ley)  told  Herman  that  whenever  he  changed  derricks,  or 
wanted  any  assistance  in  putting  one  up  or  taking  it  down, 
to  be  sure  and  call  on  Druss,  the  specialist  on  derricks,  for 
assistance.    The  mere  fact  that  Herman  so  far  disregarded 
such  instruction  as  to  stretch  the  rope  over  the  track,  as  a 
means  employed  by  him  in  taking  down  the  derrick,  with- 
out the  presence  of  Druss,  did  not  prevent  the  act  of  so 
stretching  the  rope  being  within  the  scope  of  his  employ- 
ment.   SpavZding  v.  C.  dk  N,  W.  B.  Co.  33  Wis.  682 ;  Oraker 
V.  a  A  JV.  W.  R.  Co.  36  Wis.  657;  Fick  v.  C  dk  N.  W.  R. 
Go.  68  Wis.  469 ;  Rogahn  v.  Moore  M.  <&  F.  Co.  79  Wis.  573. 
Thus,  in  an  English  case,  a  servant  employed  by  the  defend- 
ants to  drive  their  omnibus,  contrary  to  their  express  direc- 
tions drew  his  omnibus  across  the  road  in  front  of  a  rival 
omnibus  of  the  plaintiff,  to  obstruct  the  passage  of  the  latter^ 
and  in  so  doing  ran  against  and  injured  the  plaintiff's  omni- 
bus; and  it  was  held  that  the  instructions  given  by  the  de- 
fendants to  the  driver,  not  to  obstruct  other  omnibuses,  were 
immaterial  as  to  the  question  of  the  master's  liability.  Lym- 
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jpt«  V.  London  G.  O.  Co.  32  Law  J.  Exoh.  34 ;  S.  C.l  Hurl. 
A  0.  526.  See,  also,  Wkaiman  v.  Pearson^  L.  R.  3  0.  P. 
422;  B'ums  v.  Povleom,  L.  R  8  C.  P.  563;  Cosgraoe  t?.  Ogden^ 
49  K  Y.  255 ;  Mound  City  P.  <&  C.  Co.  v.  Conlon,  92  Mo. 
221.  Upon  the  undisputed  evidence,  we  are  constrained  to 
hold  that,  in  stretching  the  rope  across  the  track,  Herman 
acted  within  the  scope  of  his  employment. 

We  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


Btjbnham  and  others,  Eespondents,  vs.  O'Gradt,  Appellant 

May  IS— 'June  £0, 1895. 

Landlord  and  tenant:  Surrender  of  lease  ty  operation  of  law. 

There  can  he  no  surrender  by  operation  of  law  of  a  lease  for  a  term 
exceeding  one  year  while  the  tenant  retains  possession,  as  tenant, 
of  the  leased  premises  or  any  material  portion  thereof. 

Ajpkal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Affi/rmed. 

Action  to  recover  rent.  On  the  27th  day  of  January, 
1888,  one  Jonathan  L.  Burnham  (since  deceased)  leased  a 
building  to  the  defendant  for  the  term  of  five  years  from 
May  1, 1888,  at  the  annual  rental  of  $1,900,  payable  in  equal 
monthly  instalments.  The  defendant  went  into  possession 
of  the  building  and  paid  rent  regularly  until  the  1st  day  of 
March,  1892,  and  used  it  for  a  carriage  factory  and  sales- 
room. Jonathan  L.  Sumham  died  testate  September  24, 
1891.  His  will  was  probated  October  10,  1891,  and  the 
plaintiffs,  John  F.  Bumhamt^  Clinton  Bumham  and  Annie 
L.  Tovme^  were  duly  appointed  executors  and  executrix  of 
the  will,  and  administered  the  estate,  being  also  sole  heirs 
at  law  and  legatees  of  the  deceased.    The  estate  was  closed 
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by  final  decree  November  7, 1892,  and  the  personal  estate, 
including  the  rents,  if  any,  due  under  the  lease,  was  assigned 
to  the  plaintiffs.  This  action  was  brought  to  recover  the 
rent  for  the  months  of  March,  April,  May,  June,  and  up  to 
the  12th  day  of  July,  1892,  which,  it  is  admitted,  has  never 
been  paid. 

The  defense  was  that  the  lease  was  surrendered  and  can- 
celed by  mutual  consent,  March  1,  1892,  and  the  possession 
of  the  premises  delivered  up  to  and  accepted  by  the  plaint- 
iffs at  that  time.  There  was  some  conflict  in  the  evidence 
as  to  the' facts  with  regard  to  the  alleged  surrender.  The 
defendant's  testimony  was  to  the  effect  that  in  February, 
1892,  he  talked  with  the  plaintiff  Joh/n  F.  Bumham  about 
giving  up  the  building,  and  asked  Bumham  what  he  would 
charge  to  cancel  the  lease,  and  Bumham  told  him  if  he 
would  send  a  check  for  the  rent  to  the  1st  of  March  he 
{BumhamC)  would  release  him  {CGrady)^  and  further  told 
him  that  he  could  stay  in  the  office  till  the  building  was 
rented;  that  he  moved  his  stock  of  carriages  out  of  the 
building  March  1st,  except  that  he  remained  in  possession 
of  the  lower  floor,  where  the  office  was  located  and  where 
he  kept  sample  buggies  for  sale,  and  had  a  man  there  part 
of  the  time  until  the  12th  day  of  July,  1892,  when  Bwmham 
told  him  he  had  rented  the  building,  and  he  moved  out  en- 
tirely and  gave  up  the  keys  of  the  building ;  that  he  sent 
the  check  for  rent  to  March  1st  to  John  F.  Bumhami^  about 
February  20,  1892,  and  that  immediately  thereafter  one 
Saveland,  Bumham^ s  bookkeeper,  sent  back  to  defendant 
the  lease  with  the  following  unsigned  indorsement  thereon: 
"  The  within  lease  is  canceled  by  consent  of  John  L.  Burn- 
ham  estate,  March  1,  1892 ; "  that  about  the  1st  of  March 
Bv/mham  caused  "  To  rent "  signs  to  be  put  up  on  the  build- 
ing, and  thereafter,  and  prior  to  his  surrender  of  the  keys 
on  July  12th,  a  number  of  persons  came  to  look  at  the  build- 
ing with  a  view  to  renting  it. 
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The  circuit  judge  directed  a  verdict  for  the  plaintiffs  for 
the  reat  from  March  1st  to  July  12th,  and  from  judgment 
thereon  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Somers,  Somers  & 
Dorr^  attorneys,  and  Burke^  Rdbmaon  &  Qeiger^  of  counsel, 
and  oral  argument  by  F.  A.  Oeiger.  They  contended,  inter 
oHoj  that  the  facts  were  entirely  inconsistent  with  the  con- 
tinued tenancy  of  the  premises  by  the  defendant,  and  that 
there  was  a  valid  surrendei^  by  the  acts  of  the  parties.  Wood, 
LandL  &  T.  (1st  ed.),  §  497,  p.  840;  sec.  2302,  R.  S.;  Tel- 
ford v.  Frostj  76  Wis.  174;  Witman  v.  Watry,  31  id.  638; 
KneeUmd  v.  Schmidt^  78  id.  345,  11  L.  R.  A.  498,  note; 
Hutchins  V.  Da  Costa^  88  Wis.  371 ;  O'DonneU  v.  Brandy  85 
id.  97. 

.  For  the  respondents  there  was  a  brief  by  Rogers  &  Mcmn^ 
attorneys,  and  Oeo.  E,  Suttierlcmd^  of  counsel,  and  oral  argu- 
ment by  Mr,  Sutherland.  They  cited.  Wood,  Landl.  &  T. 
(1st  ed.),  §  497;  Stobie  v.  DiOa,  62  111.  432;  Burroughs  v. 
CUmoey^  53  id.  30;  Bacon  v.  Brovm^  9  Conn.  339;  Martin 
V.  Stea/ms^  52  Iowa,  345 ;  Kemble^  G,  &  L  Co.  v.  SeoU,  90  Pa. 
St.  332 ;  Jf^eleon  v.  Thompson,  23  Minn.  508 ;  Thomas  v.  Nel- 
son,  69  K  Y.  118;  Auer  v.  Penn,  99  Pa.  St.  370;  Telford 
V.  Frost,  76  Wis.  172-174;  Knedand  v.  Schmidt,  78  id.  345. 

WnrsLOW,  J.  At  the  time  of  the  alleged  surrender  of  the 
lease  it  had  still  more  than  a  year  to  run.  It  could  only 
be  surrendered,  therefore,  "  by  act  or  operation  of  law,"  or 
by  an  instrument  in  writing  "subscribed  by  the  party" 
surrendering  the  same.  R.  S.  sec.  2302.  It  is  not  claimed 
that  there  was  any  surrender  by  instrument  in  writing  such 
as  the  statute  requires,  therefore  the  only  question  is 
whether  there  was  a  surrender  by  operation  of  law.  Such 
a  surrender  arises  where  the  lessee  actually  surrenders  pos- 
session of  the  premises  to  the  lessor,  who  accepts  the  same  and 
takes  possession  of  the  premises  hin^self  or  leases  them  to  an- 
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other.  Witmom  v.  Watty ^  31  Wis.  638 ;  Kneelandv.  Schrmdt^  78 
Wis.  345.  We  have  been  referred  to  no  authority  holding 
that  a  surrender  can  be  implied  by  operation  of  law  when 
the  tenant  still  retains  possession,  as  tenant,  of  the  leased 
premises  or  any  material  portion  of  the  same.  On  the  other 
hand,  it  seems  manifest  that  the  first  essential  and  funda- 
mental fact  which  must  be  present  to  constitute  a  surrender 
by  operation  of  law  from  the  acts  of  the  parties  is  the  sur- 
render by  the  tenant  of  the  leased  premises.  Without  this 
fact  there  is  no  severance  of  the  relation  of  landlord  and 
tenant,  and  unless  this  relation  be  ended  it  is  certain  that 
the  lease  cannot  be  held  to  be  surrendered,  because  an  ef- 
fective surrender  must,  of  necessity,  put  an  end  to  that  rela- 
tion. In  the  present  case  the  tenant  retained  the  keys  of 
the  building  and  the  actual  possession  of  the  lower  floor 
imtil  the  12th  day  of  July,  therefore  it  cannot  be  held  that 
there  was  a  surrender  of  the  lease  prior  to  that  time. 
By  the  Court —  Judgment  affirmed. 


John  R.  Davis  Ltjmbeb  Company,  Eespondent,  vs.  The  First 
National  Bank  of  Milwaukee,  Garnishee,  Appellant. 

May  20 — Jum  20, 1896. 
Gamithment:  Evidence:  Waiver:  Objectiotk 

1.  The  failure  of  a  garnishee  to  object  or  except  to  the  action  of  the 

trial  court  in  receiving  and  acting  upon  a  stipulation,  made  upon 
a  former  trial,  that  the  plaintiff  had  recovered  judgment  against 
the  principal  defendant,  was  a  waiver  of  any  objection  to  such 
action. 

2.  The  answer  of  a  bank  as  garnishee,  which  seems  to  show  that  mon- 

eys coUected  by  it  on  a  draft  were  to  be  ''used  only  for  aocoimt 
of  '*  the  principal  defendant,  and  which  does  not  aUege  that  he 
bad  transferred  his  title,  is  held  to  show,  at  least  prima  facie,  an 
indebtedness  to  the  principal  defendant,  notwithstanding  a  gen- 
eral denial  of  such  indebtedness. 
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8.  Where  the  record  states  that  the  trial  court  ''refused  to  hear  any 
testimony,"  but  it  does  not  appear  that  any  testimony  was  offered 
or  any  exception  taken,  such  refusal  cannot  be  held  error. 

Appeal  from  a  judgment  of  the  superior  court  of  Milw^au- 
kee  county :  J.  C.  Ludwig,  Judge.     Affirmed. 

This  is  an  action  against  the  First  National  BanTc  of  Mil- 
waukee as  garnishee  of  one  Michael  Dockery.  When  the 
cause  came  on  for  trial  in  the  trial  court,  the  plaintiff  moved 
for  judgment  upon  the  garnishee's  answer  and  the  record  in 
the  case.  The  court  rendered  judgment,  according  to  the 
motion,  in  favor  of  the  plaintiff  and  against  the  garnishee. 
The  only  evidence  to  show  that  the  plaintiff  had  recovered 
judgment  against  Michael  Dockery,  the  principal  defendant, 
was  a  stipulation  in  the  record  upon  a  former  trial  that  the 
plaintiff  had  recovered  such  judgment.  The  court  ruled 
this  stipulation  to  be  binding  upon  this  second  trial,  and  '^  re- 
fused to  hear  any  testimony."  It  does  not  appear  that  any 
•question  was  made,  at  the  time  or  afterwards,  of  the  correct- 
ness of  this  ruling.  No  exception  to  it  was  taken.  And, 
;although  the  record  states  that  the  court  "  refused  to  hear 
any  testimony,"  it  does  not  appear  that  any  testimony  was 
•offered  or  that  any  exception  was  taken  to  such  refusal. 

For  the  appellant  there  was  a  brief  by  MiUer^  Noyes  cfe 
Miller^  and  oral  argument  by  F.  B,  Myers. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Adolph  Huebschmann. 

Newman,  J.  The  appellant  alleges  three  grounds  of  error : 
(1)  There  was  no  evidence  of  any  judgment  in  favor  of  the 
plaintiff  against  Michael  Dockery,  the  defendant  in  the  prin- 
cipal action ;  (2)  the  answer  of  the  garnishee  does  not  admit 
any  indebtedness  to  the  principal  defendant;  and  (3)  the 
garnishee  should  have  been  permitted  to  offer  evidence  as  to 
the  ownership  of  the  draft  which  was  the  subject  of  the  gar- 
nishment. 

Vol.90— 30 
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1.  The  garnishee  is  not  in  a  position  to  question  the  action 
of  the  trial  court  in  receiving  and  acting  upon  the  stipula- 
tion.  It  does  not  appear  by  the  record  that  it  made  objec- 
tion or  took  exception  to  such  action.  It  must  be  deemed 
to  have  consented  that  the  stipulation  be  received  and  acted 
upon,  waiving  whatever  objection  might  have  existed  to  such 
action.  The  stipulation  was  certainly  sufficient  evidence  of 
the  existence  of  the  judgment. 

2.  The  garnishee's  answer  is  quite  informal,  and  it  is  diffi* 
cult  to  say  with  much  certainty  just  what  it  was  intended 
either  to  affirm  or  to  deny ;  but,  with  the  exhibits  which  are 
attached  to  it,  it  seems  to  show,  at  least  prima  facie^  that 
the  moneys  to  be  collected  upon  the  draft  were  to  be  "  used 
only  for  account  of  Michael  Dockery,"  and  that  the  gar- 
nishee so  understood  it.  And  there  is  no  allegation,  even  on 
information  and  belief,  that  Dockery  had  transferred  his 
title  to  it.  The  answer  does  say, « the  garnishee  is  informed 
that  Dockery  sold  this  lease  to  Dixon,  and  authorized  him 
to  collect  of  Gill,"  but  does  not  allege  this  to  have  been  the 
fact.  Notwithstanding  the  general  denial  of  indebtedness 
to  Dockery,  the  facts  stated  in  the  answer  show,  at  least 
prima  fade^  that  the  indebtedness  was  to  Dockery. 

3.  The  record  fails  to  show  that  the  garnishee  was  refused 
permission  ^^  to  oifer  evidence  as  to  the  ownership  of  the 
draft."  It  does  not  show  that  it  even  offered  to  offer  such 
evidence,  or  excepted  to  or  complained  of  any. ruling  of  the 
court  refusing  to  receive  evidence.  It  certainly  cannot  com- 
plain of  the  refusal  of  the  court  to  receive  evidence  which 
it  was  not  then  prepared  to,  and  did  not,  offer.  So,  even  if 
the  ruling  was  theoretical  error,  it  is  not  shown  to  have  in- 
jured the  garnishee.  The  garnishee  should  have  offered  evi- 
dence. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  aifirmed. 
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IiiBusoH,  Appellant,  vs.  Steabns  and  another,  Interveners, 

.  Respondents. 
Hammel,  Appellant,  vs.  Samb,  Respondents, 
"KAJBiajEB,  Appellant,  vs.  Same,  Respondents. 

May  £0  —  June  £0, 1896. 
H,  B,  Clafiin  Co,  u  Steams,  ante,  p.  288,  followed. 

Apfbalb  from  orders  of  the  superior  court  of  Milwaukee 
county:  R.  N.  Austin,  Judge.    Dismissed. 

Cassoday,  J.  The  record  in  each  of  these  cases  presents 
substantially  the  same  questions  as  were  involved  in  the 
case  of  S.  £,  Claf/in  Co.  v.  Steams^  arUe^  p.  283,  which  is  a 
part  of  this  same  controversy.  For  the  reasons  given  in  the 
opinion  filed  in  that  case,  the  appeal  in  each  of  these  three 
cases  from  the  orders  of  the  superior  court  of  Milwaukee 
county,  mentioned  in  that  opinion,  is  dismissed. 

By  the  CovH. —  Appeals  dismissed. 
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Webkk  and  another  vs.  Webee  (Tueneb  and  others,  Appel-    fSoblw 
lants:  Steabns  and  another.  Respondents). 

May  to— 'June  20, 1896. 

Debtor  and  creditor:  Equity:  Who  may  attack  fraudulent  judgments: 
Partnership:  Receivers:  Eestraining  actUms  against  firm:  Appeal- 
able orders, 

1.  Here  creditors  at  large  cannot  attack  the  validity  of  judgments, 

executions^  and  levies  against  their  debtors  on  the  ground  that 
they  were  procured  by  coUusion  and  fraud. 

2.  A  receiver  appointed  in  an  action  between  partners  to  wind  up  the 

business  of  the  finp  cannot  attack,  on  the  ground  of  fraud,  the 
validity  of  prior  judgments,  executions,  and  levies  which  are  bind- 
ing on  the  firm. 
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3.  In  such  an  action  an  order  appointing  a  receiver  and  sequestrating 
the  property  of  the  firm  also  restrained  all  persons  having  claims 
against  the  partnership  from  commencing  any  action  against  it. 
Held,  that  this  latter  part  of  the  order  was  improvidently  granted 
and  was  a  mere  nullity  and  was  therefore  not  a  ground  for  allow- 
ing creditors  at  large  to  attack  the  validity  of  judgments  against 
the  firm. 

4  Orders  made  in  such  action  requiring  the  sheriff  and  the  attorneys 
for  the  judgment  creditors  to  pay  into  court  the  proceeds  of  the 
execution  sales  of  the  property  of  the  firm,  were  appealable. 

Appeals  from  orders  of  the  superior  court  of  Milwaukee 
county:  R.  N.  Austin,  Judge.    Reversed, 

From  January  27,  1893,  to  September  5,  1894,  the  plaint- 
iflfs,  Gershom  and  David  Weber,  and  the  defendant,  A.  M. 
Weber,  were  copartners,  and  extensively  engaged  in  carry- 
ing on  a  general  merchandise  business  at  Milwaukee  and 
Oshkosh,  under  the  firm  names  of  Weber  Bros,  and  Weber 
Dry  Goods  Company.  On  September  5, 1894,  the  said  firm 
confessed  five  several  judgments,  in  the  aggregate  amount 
of  $93,595.93.  Said  several  judgments  were  so  confessed, 
entered,  and  docketed  at  very  nearly  the  same  time,  and  all 
within  a  period  of  ten  minutes,  as  follows:  $8,245.90,  in 
favor  of  Inbusch,  upon  a  note  dated  May  23,  1894; 
$31,556.37,  in  favor  of  H.  B..Claflin  Company,  upon  a  note 
dated  June  21, 1894;  $15,189.55,  in  favor  of  Hammel,  upon 
a  note  dated  July  31, 1894;  $20,207.06,  in  favor  of  Karger, 
on  a  note  dated  July  31,  1894;  $18,397.05,  in  favor  of 
Wright,  on  a  note  dated  September  4, 1894.  Immediately 
upon  the  docketing  of  said  several  judgments,  executions 
were  issued  thereon,  and  each  was  levied  upon  the  goods  of 
said  firm  very  nearly  at  the  same  time,  and  within  a  period 
of  five  minutes.  Said  several  judgments  were  all  so  entered 
and  docketed,  and  said  executions  were  aU  so  issued  and 
levied,  between  twelve  o'clock  noon  and  ten  minutes  there- 
after. 

Thereupon  the  plaintiffs,  Gershom  and  David  Weber, 


Wis.]  JANUAET  TEEM,  1895.  469 

Weber  and  another  vs.  Weber. 

commenced  this  action  against  the  defendant,  A.  M.  Weber, 
•for  a  dissolution  of  said  firm  and  the  appointment  of  a  re- 
ceiver with  the  usual  powers  and  duties,  by  reason  of  said 
levies  and  the  inability  of  said  firm  to  pay  their  debts.  The 
summons  and  complaint  therefor  were  immediately  served, 
and  the  defendant  immediately  answered,  and  admitted  all 
the  allegations  of  the  complaint,  and  consented  therein  to 
the  judgment  prayed  in  the  complaint,  and  therein  waived 
notice  of  application  for  the  appointment  of  a  receiver. 
Thereupon  the  superior  court  ordered  and  adjudged,  in  effect, 
that  said  copartnership  be  dissolved,  and  the  assets  and  prop- 
erty thereof  sequestered,  and  a  receiver  be  appointed,  with 
the  usual  powers  and  duties  and  upon  the  ususd  conditions; 
and  said  order  appointing  said  receiver  contained,  among 
other  things,  the  following  clause,  to  wit:  "It  is  further 
ordered  and  adjudged  that  all  persons  having  claims  or  de- 
mands against  the  said  copartnership  be,  and  they  hereby 
are,  restrained  from  commencing  any  action  against  the  said 
copartnership."  Thereupon  the  receiver  immediately  filed 
his  bond,  and  qualified  as  such  receiver  before  1  o'clock  of 
September  5, 1894.  Soon  after,  certain  parties  commenced 
actions  of  replevin  for  certain  of  the  goods  so  levied  upon. 
On  September  24,  1894,  the  firm  of  Steams  <&  Spin  gam  y 
of  New  York,  upon  their  verified  petition,  alleging  in  effect 
that  they  were  creditors  at  large  of  Weber  Bros,  for  a  large 
amount,  and  that  each  and  all  of  said  several  judgments 
(except  that  of  H.  B.  Claflin  Company)  were  without  con- 
sideration and  obtained  by  collusion  and  conspiracy  and 
to  give  a  fraudulent  and  unlawful  preference,  obtained  an 
order  to  show  cause  why  they  should  not  be  permitted  to 
intervene  in  said  proceedings  and  in  said  several  actions  in 
which  judgments  had  been  so  confessed,  and  become  parties 
thereto.  "Upon  the  hearing  of  that  application,  and  Septem- 
ber 25, 1894,  it  was  by  the  said  court  ordered:  First.  That 
the  petitioners  above  named  have  leave  to  intervene  in  the 
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above-entitled  action,  and  also  in  each  of  the  actions  speci- 
fied  in  said  petition  wherein  judgments  have  been  entered 
as  therein  alleged,  and  to  file  in  each  of  the  last-described 
actions  a  petition  containing  the  allegations  upon  which  said 
petitioners  assail  said  judgments;  that  such  petition  may  be 
therein  filed  within  twenty  days  from  date,  and  that  twenty 
days  after  such  filing  shall  be  allowed  to  each  judgment 
creditor  to  answer  thereto ;  said  petition  to  be  served  on 
Messrs,  Turner^  Bloodgood  cfe  Kemper^  attorneys  for  said 
judgment  creditors,  and  the  answers  to  be  served  on  B.  M. 
Goldberg,  attorney  for  said  petitioners,  and  the  issues 
thereby  formed  to  stand  for  trial  Second,  "  It  is  hereby 
further  ordered  that  the  sheriff  of  Milwaukee  county  require 
each  and  every  bid  accepted  by  him  on  the  sale  of  the  stock 
of  "Weber  Brothers  to  be  paid  in  cash,  and  that  he  shall  pay 
the  amount  for  which  such  stock  shall  be  sold  to  the  clerk 
of  the  above-named  court  to  abide  the  result  of  the  trial  of 
the  issues  above  described." 

Upon  due  application  made,  that  order  was  modified  by 
an  order  made  September  29,  1894,  which,  among  other 
things,  contained  a  recital  and  order  as  follows:  "Whereas, 
the  court  is  of  the  opinion  that  $7,000  deposited  in  court 
will  protect  the  said  Steams  cfe  Spingam  upon  the  said  claim, 
and  the  judgment  creditors  having  applied  to  have  said 
order  of  September  25th  modified,  it  is  ordered  that  said 
order  of  September  25th  be  modified  so  as  to  require  the 
said  sheriff  to  pay  into  court,  out  of  the  proceeds  of  said 
sale,  the  sum  of  $7,000,  the  excess  over  said  sura  of  $7,000 
to  be  applied  by  the  said  sheriff  pursuant  to  the  require- 
ments of  the  writs  in  his  hands;  any  surplus  realized  upon 
said  sale  over  the  amount  due  upon  said  executions  to  be 
turned  over  by  said  sheriff  to  the  receiver  heretofore  ap- 
pointed herein." 

On  September  29,  1894,  the  sheriff,  by  virtue  of  said 
several  execution  levies,  sold  the  goods  so  levied  upon  for 
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$67,550.  Out  of  the  same  he  retained  $3,000  for  his  fees 
and  expenses  thereon.  Steams  <&  Spingarn  thereupon  moved 
the  court  that  the  balance  of  said  sum,  to  wit,  $64,550,  should 
be  paid  into  court  in  conformity  to  the  order  of  September  25, 
1894.  Upon  the  hearing  of  that  application,  it  was  by  the 
court,  October  11,  1894,  ordered,  in  effect,  that  said  motion 
be,  and  the  same  was  thereby,  granted ;  that  said  sheriff  be, 
and  he  thereby  was,  commanded  and  directed  to  forthwith 
pay  into  court  the  sum  of  $7,000  in  his  hands ;  that  said 
sheriff  and  Turner^  Bloodgood  <&  Kemper  and  Inbusch  be, 
and  thereby  were,  commanded  and  directed  forthwith  to 
pay  and  deposit  with  the  clerk  of  said  court  the  sum  of 
$8,280.25,  so  as  aforesaid  applied  upon  the  execution  in  favor 
of  said  Inbusch;  that  said  sheriff,  said  H.  B.  Claflin  Com- 
pany, and  Turnery  Bloodgood  cfe  Kemper ^  its  attorneys,  were 
thereby  commanded  and  directed  forthwith  to  pay  and  de- 
posit with  the  clerk  the  sum  of  $31,687.92,  so  as  aforesaid 
applied  on  the  execution  in  its  favor;  that  said  sheriff,  said 
Hammel,  and  Turner^  Bloodgood  <&  Kemper^  his  attorneys, 
be,  and  they  thereby  were,  commanded  and  directed  to 
forthwith  pay  and  deposit  with  the  clerk  of  said  court 
$15,223.05,  the  amount  applied  upon  the  execution  in  favor 
of  said  Hammel  as  aforesaid;  that  said  sheriff,  said  Earger, 
and  Turner^  Bloodgood  cfe  Kemper^  his  attorneys,  be,  and 
they  were  thereby,  commanded  and  directed  forthwith  to 
pay  and  deposit  with  the  ftlerk  of  said  court  $2,358.78,  the 
amount  so  as  aforesaid  applied  on  the  execution  in  favor  of 
said  Karger ;  that  all  of  said  sums,  when  so  paid  and  de- 
posited with  said  clerk,  should  there  remain  until  the  further 
order  and  direction  of  the  court  upon  notice  to  each  and  all 
of  the  parties  interested  in  each  and  all  of  said  actions;  that 
5aid  alleged  modified  order  of  September  29, 1894,  was  and 
is  wholly  inoperative  and  of  no  effect  whatsoever;  and  that 
said  former  order  of  September  25, 1894,  be,  and  the  same 
was  thereby,  declared  and  adjudged  to  have  been  since  the 
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making  thereof,  and  still  to  be,  of  full  force  and  virtue,  and 
said  sheriff,  and  the  said  Weber  Bros.,  and  the  said  receiver, 
and  each  and  all  of  the  said  plaintiffs  in  the  other  five 
actions  mentioned,  and  their  respective  attorneys,  be,  and 
they  thereby  were,  commanded  and  required  to  comply  with 
said  order  of  September  25, 1894,  to  aU  intents  and  purposes 
the  same  as  if  the  order  of  September  29, 1894,  had  never 
been  made.  That  order  and  the  order  of  September  23,. 
1894,  were  each  entitled  in  this  action,  and  also  in  each  of 
the  actions  in  which  judgment  was  so  confessed.  The  order 
of  September  29, 1894,  was  entitled  only  in  this  action. 

On  October  24, 1894,  the  said  sheriff,  by  his  attorneys^ 
served  due  notice,  entitled  in  this  action  and  also  in  each  of 
the  actions  in  which  judgments  were  so  confessed,  whereby 
he  appealed  to  this  court  from  so  much  of  the  order  of  Sep- 
tember 25, 1894^  as  constituted  the  second  part  thereof  as 
mentioned  above;  and  also  from  so  much  of  the  order  of 
October  11,  1894,  as  in  any  way  affected  the  rights  and 
duties  of  said  sheriff  as  such  officer  or  individually;  and 
from  so  much  of  said  order  as  required  him  to  pay  into  court 
the  sum  of  $7,000  in  his  hands;  and  from  so  much  of  said 
order  as  determined  that  the  modified  order  of  September 
29,  1894,  was  and  is  wholly  inoperative  and  of  no  effect 
whatever,  and  that  the  order  of  September  25, 1894,  be,  and 
the  same  was  thereby,  declared  and  adjudged  to  have  been 
since  the  making  thereof,  and  stBl  to  be,  of  full  force  and 
virtue,  and  that  said  sheriff  be,  and  he  thereby  was,  com- 
manded and  required  to  comply  with  said  order  of  Septem- 
ber 25, 1894,  to  all  intents  and  purposes  the  same  as  if  the 
order  of  September  29, 1894,  had  never  been  made.  On 
October  24, 1894,  the  said  Turner^  BUodgood  <&  Kemper^  in 
person,  served  due  notice,  entitled  in  this  action  and  also  in 
each  of  the  actions  in  which  judgments  were  so  confessed,, 
whereby  they  appealed  to  this  court  from  so  much  of  the- 
order  of  October  11, 1894,  as  in  any  way  affected  them,  and 
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particularly  from  that  part  of  said  order  requiring  them  to 
pay  and  deposit  with  the  clerk  of  said  court  the  sums,  re- 
spectively, of  $8,280.25,  $31,687.92,  $15,223.05,  and  $2,358.78, 

For  the  appellants  there  were  briefs  by  Turner ^  Bloodgood 
(&  KemjpeVy  in  person  and  as  attorneys  for  the  sheriff,  and  a^ 
separate  brief  signed  also  by  Charles  Quarles^  of  counsel; 
and  the  cause  was  argued  orally  by  Mr.  W.  J.  Turner  and 
Mr.  Qtcarles.  To  the  point  that,  this  being  an  action  to 
wind  up  a  partnership  and  distribute  its  assets  to  creditors- 
and  between  the  partners,  the  receiver  appointed  therein, 
cannot  attack  the  validity  of  the  judgments  of  the  execution, 
creditors,  they  cited  Walsh  v.  St.  P.  S.  F.  Co.  62  K  W.  Rep. 
383,  and  cases  cited;  Berlin  M.  Works  v.  Security  T.  Co.  61 
id.  1131;  Pease  v.  Ixmdauer^  63  Wis.  20;  King  v.  Cutts^  24c 
id.  627;  High,  Receivers,  §  495;  Mechanics^  Nat.  Bank  v. 
Zaicdauer,  68  "Wis.  44;  Devlin  v.  JS'ew  York^  4  Misc.  Rep. 
106;  FeUer  v.  Maddook,  11  id.  297;  5  Wait,  Act.  &  Def.  379,. 
389 ;  HoffmAm  v.  Schoyer,  28  N.  E.  Rep.  823. 

For  the  respondents  there  were  briefs  by  Winkler^  Fland- 
ers^ Smithy  Bottum  &  Vilas  and  Goldberg  <&  Bbxie,  and  oral 
argument  by  J.  G.  Flamders  and  C.  E.  Wilde. 

Cassoday,  J.  The  circumstances  under  which  the  several 
judgments  were  confessed,  entered,  and  docketed,  and  the 
several  executions  issued  and  levied,  and  this  action  com- 
menced, and  the  receiver  appointed  and  qualified,  were  well 
calculated  to  invite  thorough  judicial  investigation.  Assum- 
ing that  such  judgments,  executions,  and  levies  were  the 
result  of  collusive  and  fraudulent  purposes  of  giving  and 
obtaining  unlawful  preferences  and  to  defraud  other  cred- 
itors, still  the  questions  recur  whether  the  receiver,  or  Stearns 
&  Sjpingam  as  mere  creditors  at  large,  were  in  a  position 
to  successfully  invoke  the  equity  powers  of  the  trial  court 
to  set  aside  such  judgments,  executions,  and  levies,  in  whole 
or  in  part.    The  statute  prescribes  five  classes  of  cases  in 
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I  I  — 

«ach  of  which  a  receiver  may  be  appointed.  R.  S.  sec.  2787. 
The  case  at  bar  falls  within  none  of  these  classes,  except  the 
fifth,  which  provides,  in  effect,  that  "  a  receiver  may  be  ap- 
pointed ...  in  such  cases  as  are  now  provided  by  law, 
or  may  be  in  accordance  with  the  existing  practice,  except 
:as  otherwise  provided  "  in  the  statutes.  So  the  statutes  and 
rules  of  court  provide  for  actions  and  supplementary  pro- 
•ceedings  by  judgment  creditors  who  have  had  executions 
returned  unsatisfied,  in  whole  or  in  part,  and  for  the  ap- 
pointment of  receivers  therein.  R.  S.  sees.  3029,  3035, 3036 ; 
-Circuit  Court  Eule  XXVIII,  sees.  1-7;  Schuermcm  v.  Matr 
^hew8,  78  Wis.  309 ;  Bolton  v.  BvHon,  78  Wis.  321. 

Where  a  receiver  is  appointed  in  such  an  action  or  pro- 
<5eeding,  he  may,  as  the  representative  of  such  judgment 
creditor  or  creditors,  successfully  invoke  the  equity  powers 
•of  a  court  in  setting  aside  fraudulent  transfers  previously 
made  by  such  judgment  debtor.  But  here  the  receiver  was 
not  appointed  in  any  such  action  or  proceeding,  and  there 
is  no  claim  that  he  represents  any  such  judgment  creditor. 
He  was  appointed  in  a  suit  by  two  of  the  partners  of  an  in- 
solvent firm  against  the  other  partner  for  the  ostensible 
purpose  of  winding  up  the  business  of  the  firm.  By  such 
appointment  he  succeeded  to  all  rights  of  action  belonging 
to  the  firm,  and  occupies,  in  general,  substantially  the  same 
relation  to  the  creditors  of  the  firm  and  those  claiming  liens 
upon  firm  property  which  was  previously  occupied  by  the 
firm.  20  Am.  &  Eng.  Ency.  of  Law,  235 ;  Beach,  Receivers, 
§  576;  High,  Receivers,  §  495.  The  judgments,  executions,- 
and  levies  were  certainly  binding  as  against  Weber  Bros. 
Clemens  v.  Clemens^  28  Wis.  637;  Dietrich  v.  Koch,  35  Wis. 
^18;  Davy  v.  Kelley^  66  Wis.  452.  Upon  the  principle  al- 
ready stated,  the  same  is  true  as  against  the  receiver  in  this 
Action.  But  the  receiver  was  not  a  necessary  party  to  a 
suit  or  proceeding  by  other  creditors  than  those  having  such 
judgments,  to  set  aside  the  levies  made  before  his  appoint- 
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ment,  or  to  establish  their  superior  right  to  assets  or  funds 
in  his  hands.  Mechanics^  Na;l.  Bank  v.  Zandatcer,  68  Wis. 
44.  But  Steams  <&  Sprnga/ruj  being  mere  creditors  at  large, 
were  in  no  position  to  attack  the  validity  of  those  judg- 
ments, executions,  and  levies  on  the  ground  that  they  were 
procured  by  collusion  and  fraud.  Gregory  v,  HosenkranSy 
78  Wis.  454;  UUman  v.  Dtmcan,  78  Wis.  213;  Mansan  v. 
JPhomix  Ins.  Co,  64  Wis.  26.  Such  an  attack  could  only  be 
successfully  made  by  them  or  such  other  creditors  in  aid  of 
some  lien  or  right  acquired  at  law,  or  after  their  legal  rem- 
edies had  been  exhausted.  Na^sauer  v.  Teohaei*^  65  Wis. 
388;  Meissner  v.  Meissnery  68  Wis.  336;  Ahlhauser  v.  Doud, 
74  Wis.  400;  Gilbert  v.  Stockman^  81  Wis.  602;  North  Hud- 
son B,  (&  L,  Asso.  V.  Childsj  86  Wis.  295.  In  other  words,  a 
court  of  equity  will  not  interfere  in  aid  of  creditors  who 
have  not  reduced  their  claims  to  judgment  nor  acquired  any 
lien  upon  the  debtor's  property.  20  Am.  &  Eng.  Ency.  of 
Law,  311. 

But  counsel  seek  a  departure  from  these  well-established 
rules  of  law,  on  the  ground  that  the  trial  court,  by  the  order 
of  September  5, 1894,  appointing  a  receiver  and  sequestrat- 
ing the  property  of  the  firm,  expressly  restrained  "  all  per- 
sons having  claims  or  demands  against  the  said  partnership 
.  .  .  from  commencing  any  action  against  said  copart- 
nership." That  portion  of  that  order  was  certainly  improvi- 
dently  granted,  and  must  be  regarded  as  a  nuUity.  It  tends 
to  support  the  argument  of  counsel  that  the  judgments, 
executions,  and  levies  mentioned  were  procured  by  coUusion 
with  the  debtors  and  for  unlawful  purposes.  But,  however 
strong  may  be  our  suspicions  in  that  direction,  we  must, 
nevertheless,  declare  the  law  as  it  is,  leaving  creditors  at 
large  to  such  remedies  as  they  may  be  advised.  Certainly, 
the  trial  court  could  not,  by  such  order,  bar  Stearns  c6  Spin- 
gamy  or  any  other  creditors  at  large,  from  commencing  and 
maintaining  a  personal  action  against  Weber  Bros.,  nor 
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from  obtaming  a  personal  judgment  against  them  and  issu- 
ing execution  thereon.  Had  they  done  so,  and  then,  in  an 
appropriate  manner,  filed  a  bill  in  equity  in  aid  of  such  exe- 
cution or  some  equitable  levy,  a  different  question  would 
have  been  presented.  Counsel  invokes  the  doctrine  that, 
where  a  party  has  a  clear  equitable  right,  a  court  of  equity 
may  invent  an  appropriate  remedy.  The  insurmountable 
diflBiculty  of  doing  so  in  the  case  at  bar  is  the  failure  of 
Steams  d&  Bpinga/m  to  put  themselves  in  a  position  to  main- 
tain such  right  in  a  court  of  equity. 

The  orders  mentioned  are  appealable.  E.  S.  sec.  3069. 
They  affect  the  sheriff  individually  and  as  the  representative 
of  the  parties  named;  and  the  attorneys  represent  their 
clients  as  well  as  themselves. 

By  the  Court —  The  several  portions  of  the  orders  of  the 
superior  court  of  Milwaukee  county  of  September  25, 1894, 
and  October  11, 1894,  which  are  appealed  from,  are  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Gianella,  Appellant,  vs.  Momsen,  Assignee,  Eespondent. 

May  tl  —  Junt  20 ^  1896. 

Equity:  Following  trust  fund:  Voluntary  assignment 

An  agent  having  wrongfully  converted  and  mixed  with  his  own  funds 
money  collected  by  him  for  his  principal,  the  latter  cannot  recover 
it  as  a  trust  fund  from  the  agent's  assignee  for  the  benefit  of  cred- 
itors, unless  it  can  be  identified  or  traced  into  some  specific  prop- 
erty in  thck  hands  of  such  assignee. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  trust  funds  from  the  defend- 
ant as  assignee  for  the  benefit  of  creditors  of  Frederick  T. 
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Day.  The  complaint  alleges,  in  substance,  that  Day  was 
the  agent  of  the  plaintiff  for  the  investment,  collection,  and 
reinvestment  of  the  plaintiff's  funds ;  and  that  Day  had  in 
his  hands,  as  such  agent,  of  the  plaintiff's  funds,  $5,234.82, 
which  he  wrongfully  converted  to  his  own  use  without  plaint- 
iff's knowledge  or  consent,  and  mixed  the  same  with  his  own 
funds ;  and  that  the  same  or  the  proceeds  or  product  thereof 
went  either  into  money  or  property  representing  the  money 
:and  property  assigned  by  said  Day,  for  the  benefit  of  cred- 
itors, to  the  defendant,  Moinsen,  The  complaint  further 
alleges  the  assignment  for  the  benefit  of  creditors  made  by 
Day  to  the  defendant,  and  the  defendant's  acceptance  of  the 
same,  and  that  the  amount  of  the  assets  of  said  Day  which 
•came  into  the  hands  of  the  assignee  were  not  less  than 
$500,000,  and  the  liabilities  not  exceeding  $600,000;  that 
the  defendant  ^^has  in  his  possession  the  aforesaid  trust 
moneys  so  collected  by  said  Frederick  T.  Day  for  this  plaint- 
iff, or  the  proceeds  or  the  product  thereof,  amounting  to 
$5,234.82."  Demand  before  suit  is  also  alleged.  A  demurrer 
ore  t&mis  to  this  complaint  was  sustained,  and  the  plaintiff 
appealed. 

Olenway  Maxon^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  ElUott^  Hickox 
<&  Grothy  and  oral  argument  by  K  S.  Elliott 

WiNSLow,  J.  It  appears  from  the  afllrmative  allegations 
of  the  complaint  that  the  trust  funds  of  the  plaintiff  were 
wrongfully  converted  by  Day  and  mixed  with  his  own  funds, 
and  that,  while  so  mixed  and  confounded  with  Day's  own 
funds,  the  assignment  to  Momsen  was  made,  and  a  large 
amount  of  property  passed  into  the  assignee's  hands,  among 
which  were  the  unidentified  proceeds  or  product,  either  in 
money  or  property,  of  said  trust  funds.  It  is  very  clear, 
from  the  statements  of  the  complaint,  that  the  trust  funds 
cannot  be  identified  as  money,  nor  can  they  be  traced  into 
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any  specific  property  in  the  hands  of  the  assignee.  It  waa 
said  by  this  court  in  Bumham  v.  Barth^  89  Wis.  362 :  "  That, 
in  order  that  the  beneficiary  or  owner  of  a  trust  fund  may 
be  able  to  regain  it  out  of  the  estate  of  a  defaulting  and  in- 
solvent trustee,  he  must  be  able  to  trace  it  into  and  satis- 
factorily identify  it  in  the  hands  of  the  receiver  or  assignee 
of  his  estate,  or  its  substitute  or  substantial  equivalent;  that 
when  the  trust  fund  has  been  dissipated,  or  so  confounded 
and  mixed  up  with  the  property  and  estate  of  the  trustee 
that  it  cannot  be  traced  or  identified,  there  remains  nothing 
to  be  the  subject  of  the  trust,  and  the  owner  of  the  fund  or 
property  is  not  entitled  to  prove  for  it  as  a  trust  debt  and 
obtain  a  preference  over  the  other  creditors  of  the  insolvent 
estate.  .  .  .  When  the  trust  fund  cannot  be  identified 
or  traced  into  some  specific  estate  or  substituted  property,, 
and  the  means  of  ascertainment  fail,  the  trust  wholly  fails, 
and  the  party  can  only  prove  as  a  general  creditor."  The 
case  presented  by  the  complaint  is  just  the  case  thus  gen- 
erally defined,  and  it  follows  logically  that  the  demurrer  to 
the  complaint  was  properly  sustained. 
By  the  Court —  Order  affirmed. 


HEmKA,  Intervener,  Eespondent,  vs.  HEiNEicAinT^  Beceiver, 

Appellant. 

May  21^  June  fO,  1896, 

Equity:  Following  trtuifund:  Beoeivera, 

One  who  had  oonsigned  merchandise  to  a  firm  for  sale  camiot  re- 
cover the  proceeds  thereof  as  a  trust  fund  from  the  receiver  of  the 
firm,  unless  such  proceeds  can  be  traced  into  some  property  or 
fund  which  came  to  the  hands  of  the  receiver. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 
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In  an  action  to  dissolve  and  wind  np  the  affairs  of  the- 
firm  of  Hallett  &  Hawley,  brought  by  Hawley  against  Hal- 
lett,  the  appellant  was  appointed  receiver  of  the  partnership 
assets  and  effects  of  said  firm,  and  the  respondent,  JSenika, 
intervened  in  the  action,  claiming  that  he  had  consigned  to 
the  firm  certain  merchandise  for  sale,  to  the  amount  of 
$315.51,  which  they  had  sold,  and  failed  and  refused  to  ac- 
count to  him  for  the  proceeds ;  and  he  asked  that  the  re- 
ceiver be  directed  to  account  for  and  pay  over  to  him  such 
proceeds  in  fulL  It  was  stipulated,  among  other  things,, 
that  no  demand  had  been  made  for  the  proceeds  of  the  sales  f 
that  they  amounted  to  the  sum  above  stated ;  "  that  the  pro- 
ceeds of  such  sales  by  said  firm  were  mingled  by  it  with 
their  other  assets  prior  to  the  appointment  of  the  receiver^ 
and  that  no  part  thereof  could  be  identified  or  traced  into* 
the  assets  of  said  firm  which  came  into  the  hand»  of  the  re- 
ceiver;"  that  when  the  receiver  took  possession  the  firm* 
had  $73.98  in  money,  which  came  to  the  hands  of  the  re- 
ceiver, and  no  more,  and  no  money  to  its  credit  in  any  bank. 

At  the  hearing  the  court  made  an  order  directing  the  re^ 
ceiver  to  account  to  the  petitioner  for  the  goods,  etc.,  and 
pay  over  to  him  the  money  received  for  said  goods  by  the 
firm  of  Hallett  &  Hawley,  to  wit,  the  sum  of  $315.51.  From 
this  order  the  receiver  appealed. 

For  the  appellant  there  was  a  brief  by  OgdeHy  Sunter  dr 
Bottum^  and  oral  argument  by  F.  JT".  BoUv/m.  They  cited 
Ncmotuck  Silk  Co.  v.  FUmders^  87  Wis.  237;  1  Beach,  Mod. 
Eq.  Jur.  §§  284-286,  and  cases  cited;  Shields  v.  Thomas^  71 
Miss.  260;  Continental  Nat.  Bamk  v.  WeemSj  69  Tex.  489* 
lUinoia  T.  <&  S.  Bank  v.  First  Nat.  Bank,  15  Fed.  Eep.  858  ^ 
McClwre  v.  Board  of  ComrrCrs,  19  Colo.  122;  Coram.  Nat^ 
BamJc  V.  Armstrong^  39  Fed.  Rep.  684 ;  District  Tp.  of  Eu- 
reka V.  Farmers^  Bank,  88  Iowa,  194;  St.  Louis  B.  Asso.  v, 
Austin,  100  Ala.  313 ;  Foster  v.  Eincker,  35  Pac.  Eep.  470 ;. 
Wilson  V.  Cohum,  35  Neb.  530 ;  In  re  Plankinton  Bank,  87 
Wis.  878;  Bumham  v.  Barth,  89  id.  362. 
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W.  J.  Mcelroy ^  for  the  respondent,  cited  Baker  v.  If.  Y. 
If.  E,  Bank,  100  K  Y.  33 ;  Ewa/rt  v.  Bank  of  Monroe,  70 
Hun,  90;  Continental  Nat.  Bank  v.  Weema,  69  Tex.  489; 
JSan  Diego  Co.  v.  California  If  at  BamJc,  52  Fed.  Rep.  59 ; 
Peak  V.  EUicott,  30  Kan.  156;  Independent  Dist.  of  Boyer 
^.  King,  80  Iowa,  497;  In  re  Jarnison,  3  Pa.  Dist.  Rep.  217. 

PiNNEY,  J.  The  order  appealed  from  was  made  before 
the  decision  of  Ifonotv^ck  Silk  Co.  v.  Flanders,  87  Wis.  237, 
and  In  re  Plankinton  Bank,  87  Wis.  378.  For  the  reason 
that  the  trust  property  or  fund  sought  to  be  recovered  by 
the  petitioner  could  not  be  traced  and  followed  into  any 
property  or  money  which  came  to  the  hands  of  the  receiver, 
his  case  wholly  failed.  His  right  to  recover  depended  upon 
tracing  such  property,  or  the  proceeds  thereof,  into  some 
property  or  fund  which  came  to  the  hands  of  the  receiver. 
Bumham  v.  Ba/rth,  89  Wis.  362. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  dismiss  the  peti- 
tion. 
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-^ ^5g       Estates  of  decedents:  Setting  aside  judgment  of  distribution  procured  by 

82  ifina  327  fraud:  Power  of  county  court:  Laches. 

1.  The  connty  court  has  power,  upon  petition,  to  set  aside  a  judgment 

of  distribution  which  has  been  procured  by  fraud,  if  it  does  not 
thereby  disturb  rights  which  have  become  confirmed  by  limita- 
tion; and  the  fact  that  there  may  be  a  remedy  by  appeal,  or  by  a 
direct  action  against  the  person  guilty  of  the  fraud,  does  not  pre- 
clude the  exercise  of  such  power. 

2.  A  petition  to  set  aside  a  judgment  of  distribution,  made  by  sisters 

and  heirs  at  law  of  the  testator,  elderly  women  residing  in  another 
state,  aUeging,  among  other  things,  that  conveyances  of  all  their 
interest  in  the  estate,  in  accordance  with  which  the  judgment 
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was  made,  had  been  obtained  from  them  by  false  and  fraudulent 
representations  as  to  the  size  of  the  estate,  the  terms  of  the  will, 
and  their  interest  in  the  residue,  made  bj  the  grantee,  who  had 
been  reared  as  a  member  of  the  testator's  family  and  whom  they 
trusted,— is  held  sufficient,  although  the  petitioners  might  by 
proper  inquiries  have  learned  the  truth.  The  grantee  in  the  con- 
veyances will  not  be  heard  to  complain  that  they  believed  her  rep- 
resentations and  omitted  to  verify  them. 

U  Such  i>etition  having  been  presented  shortly  after  the  petitioners 
learned  the  facts,  about  three  years  after  the  death  of  the  testa- 
tor, and  less  than  one  year  after  the  entry  of  the  judgment,  was 
not  too  late. 

4.  In  setting  aside  the  judgment  of  distribution  in  such  case  it  is  not 
necessary  to  open  or  set  aside  the  settlement  of  the  estate. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
<50unty:  D.  H.  Johnson,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  of  the  circuit  court  for 
Milwaukee  county  which  reversed  an  order  made  by  the 
<50unty  court  of  Milwaukee  county  in  the  above  matter. 

Edward  O'Neill  died  testate  at  Milwaukee,  March  28, 1890, 
leaving  a  large  estate  and  no  descendants.  The  will  was 
xidmitted  to  probate,  and  the  estate  was  administered  and 
settled.  On  May  27, 1892,  the  county  court  made  a  final 
order  or  judgment  assigning  the  residue  of  the  estate  to  the 
persons  appearing  to  be  entitled  thereto.  The  executors 
•complied  with  the  judgment,  and  turned  over  the  residue 
of  the  estate  to  the  persons  entitled,  and  were  discharged  of 
office  and  from  further  liability  as  executors  of  the  estate. 
There  was  a  large  residuary  estate,  amounting  to  upwards 
of  $100,000.  Eighty  thousand  dollars  of  this  residuary  es- 
tate was  assigned  by  said  judgment,  and  by  the  executors 
paid,  to  one  Mrs,  Maria  IT.  Keefe.  Mrs.  Keefe  had  been 
reared  in  the  hou$e  of  Edward  O'Neill,  as  one  of  his  family,, 
but  was  not  of  his  blood,  nor  adopted  by  him.  She  had 
procured  quitclaim  deeds  and  releases  of  claims  against  his 
•estate  from  several  of  his  heirs,  so  that,  apparently,  she  was 

entitled  to  the  property  assigned  to  her  by  the  judgment. 
Vol.  90  — 81 
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On  the  12th  day  of  April,  1893,  a  petition  was  presented 
to,  and  filed  in,  the  county  court  of  Milwaukee  county,  ask- 
ing that  the  judgment  of  distribution  of  the  residue  of  the 
estate  be  vacated  and  set  aside,  and  that  Mt%.  Keefe  be  re- 
quired to  pay  back  into  court  a  portion  of  the  estate  received 
by  her  under  the  judgment,  and  that  all  proceedings  of  the 
county  court,  so  far  as  necessary,  be  set  aside,  and  a  redis- 
tribution made,  and  that  the  final  settlement  of  the  estate 
and  the  order  discharging  the  executors  be  vacated  and  set 
aside.  This  petition  was  made  by  Judith  Brennan  and 
Mary  Fogarty.  It  states  that  the  petitioners  are  sisters  and 
heirs  at  law  of  Edward  O'Neill,  deceased;  that  they  are, 
and  for  more  than  ten  years  last  past  have  been,  residents, 
of  the  state  of  Minnesota.  It  recites  the  death  of  O'Neill, 
the  probate  of  the  will,  and  the  administration  of  the  estate; 
that  after  all  legacies  had  been  paid  there  remained  a  large 
residuary  estate,  amounting  to  over  $100,000,  which  right- 
fullv  belonofed  to  the  heirs  of  Edward  O'Neill.  It  then  re- 
cites  the  judgment  of  settlement  of  the  estate  and  distribu- 
tion ;  that  about  the  sum  of  $80,000  was  adjudged  to  be  paid,, 
and  was  afterwards  paid,  to  Maria  II,  Keefe;  th^t  Mr^, 
Keefe  procured  the  said  judgment  in  her  favor  to  be  made 
by  presenting  to  the  court  certain  quitclaim  deeds  and  re- 
leases of  their  rights,  title,  and  interest  in  the  estate  given 
by  the  petitioners  to  Mrs.  Keefe j  that  such  quitclaim  deeds 
and  releases  were  obtained  from  them  by  Mrs.  Keefe  by 
false  and  fraudulent  representations  made  by  Mrs.  Keefey 
her  attorneys,  agents,  and  servants ;  that  she  falsely  repre- 
sented to  the  petitioners  that  the  estate  was  a  small  one,  and 
that  they  had  no  interest  in  it  (beyond  $1,000  each,  which 
was  given  to  them  by  the  will),  and  that  all  the  residue  of 
the  estate  had  been  given  to  Mrs.  Keefe  by  the  will,  and  that 
it  was  necessary,  in  order  to  carry  out  the  last  will  and  wish 
of  their  brother,  that  they  sign  certaiii  documents  then  pi-e- 
sented  to  them  to  sign ;  that  the  petitioners  believed  the 
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representations,  and  were  deceived  by  them,  and  did  sign 
the  papers  presented ;  that  the  petitioners  are  now  informed 
that  the  papers  were  deeds  which  purport  to  convey  all  their 
right,  title,  and  interest  in  the  real  estate  which  belonged  to 
Edward  O'Neill  at  the  time  of  his  death,  and  releases  of  ail 
their  right,  title,  and  interest  in  and  to  the  estate  of  the  said 
Edward  O'Neill,  whether  real  or  personal;  that  at  the  time 
when  they  executed  these  papers  Judith  Brennan  was  about 
eighty  years  old,  in  feeble  health,  and  laboring  under  great 
mental  distress  on  account  of  family  bereavement,  and  was 
entirely  ignorant  of  the  nature  of  the  business  or  her  rights 
in  the  premises;  that  Ma/ry  Fogarty  was  sixty-seven  years 
old,  and  entirely  ignorant  of  her  rights  in  the  premises,  un- 
educated, and  easily  persuaded ;  that  the  petitioners  believed 
the  representations,  and  that  Mrs.  Keefe  was  residuary  lega- 
tee, and  that  it  was  necessary  for  them  to  sign  the  papers  in 
order  to  carry  out  the  last  will  and  wish  of  their  brother ; 
that  but  recently  before  the  presentment  of  the  petition  they 
had  learned  that  the  representations  were  false  and  that 
Mtb.  Keefe  was  not  the  residuary  legatee  or  heir  of  their 
brother  and  had  no  right  or  title  in  the  residuary  estate ; 
that  they  took  immediate  steps  to  ascertain  the  facts  in  re- 
lation to  the  matter,  and  caused  the  petition  to  be  presented ; 
that  they  were  ignorant  of  the  situation  of  the  estate  and  of 
their  rights  in  it,  and  were  altogether  deceived  by  the  rep- 
resentations made  as  stated,  and  that  the  representations 
were  made  by  Mrs.  Keefe^  knowing  them  to  be  false ;  that 
she  was  not  the  residuary  legatee  and  had  no  right  in  the 
residuary  estate. 

The  county  court  dismissed  the  petition.  The  petitioners 
appealed  to  the  circuit  court.  That  court  reversed  the  order 
of  the  county  court,  and  remanded  the  cause  with  direction 
to  dejiy  the  motion  to  dismiss  or  quash  the  petition,  and  for 
further  proceedings  according  to  law.  From  this  order  of 
the  circuit  court,  Mrs.  Keefe  and  the  executors  appealed. 

For  the  appellants  there  was  a  brief  by  Geo,  E,  Suther- 
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land,  Rogers  <&  Mann^  and  Peter  Doyle^  and  oral  argament 
by  Mr,  Sutherland  and  Mr.  Doyle.  They  contended,  irder 
alia^  that  the  ignorance  of  the  petitioners  of  the  contents  of 
the  will  was  "negligent  ignorance,"  and  their  failure  to 
take  any  steps  to  ascertain  their  rights,  or  to  protect  them, 
for  more  than  three  years  after  the  will  had  been  filed  for 
probate  was  such  a  delay  as  to  bring  them  within  the  rale 
of  laches  laid  down  in  Holden  v.  Meadows^  31  Wis.  284;  Es- 
tate of  Holden^  37  id.  99,  106;  Rogers  v.  Van  Nortwick^  87 
id.  414;  Thomas  v.  Thomas^  88  id.  88,  97. 

For  the  respondents  there  was  a  brief  by  Mathham  & 
Nickerson^  Thomas  W,  Spence^  and  C.  D,  <&  Thomas  D, 
(yBrien^  and  oral  argument  by  Mr.  Spence  and  Mr.  H.  W. 
Nickerson.  They  argued,  among  other  things,  that  peti- 
tioners were  not  guilty  of  laches.  O^Dell  v.  Rogers^  4A  Wis. 
136 ;  Sherry  v.  Smithy  72  id.  339 ;  Orossbaoh  v.  Brovm^  id.  458 ; 
Reem  v.  Kimberly^  id.  343 ;  Stewart  v.  Stewart,  83  id.  364. 
Where  the  delay  on  the  part  of  the  party  seeking  relief  has 
been  caused  by  the  act  of  the  party  against  whom  relief  is 
sought,  the  latter  cannot  plead  the  laches  of  the  former  as  a 
bar  to  the  proceeding,  especially  where  the  delay  has  been 
caused  by  fraud  or  concealment.  Loring  v.  Raimer,  118  XJ.  S. 
321 ;  Wagner  v.  Bai/rd,  7  How.  254 ;  Badger  v.  Badger,  2  Wall. 
87;  Phalen  v.  Gla/rTc,  19  Conn.  421;  Heirs  of  Smith  v.  Rix, 
9  Yt.  240.  Where  the  suit  is  of  such  a  nature  that  it  falls 
within  the  provisions  of  a  statutory  limitation,  laches  that 
will  bar  the  right  to  prosecute  it,  short  of  the  time  fixed  by 
statute,  must  be  of  such  a  character  and  under  such  circum- 
stances as  to  work  an  equitable  estoppel.  Scherer  v.  Inger- 
man,  110  Ind.  428;  12  Am.  &  Eng.  Ency.  of  Law,  645; 
Rogers  v.  Van  Nortwick,  87  Wis.  430.  In  the  case  at  bar 
none  of  the  elements  of  equitable  estoppel  are  present. 

Newman,  J.  The  county  court  has  power,  in  furtherance 
of  justice,  upon  petition,  to  set  aside  or  revoke  an  order  or 
judgment  of  distribution  which  has  been  procured  by  fraud. 
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In  re  Fisher^  15  "Wis.  511,  521.  The  only  limitation  upon 
this  power  is  that  such  revocation  cannot  disturb  rights 
which  have  become  confirmed  by  the  statute  of  limitations. 
BetU  V.  Shotton,  27  Wis.  667;  Estate  ofLea/vms,  65  Wis.  440. 

It  is  urged  that  the  petitioners  are  pursuing  the  wrong 
remedy.  That  they  should,  instead,  have  moved  the  circuit 
court  to  allow  an  appeal  from  the  judgment  of  distribution. 
Perhaps  that  proceeding  would  have  given  them  the  needed 
relief.  But  the  mode  of  attack  which  they  have  chosen  is 
equally  direct,  and  is  probably  fully  as  efficient  as  the  rem- 
^y  hy  appeal  would  be.  The  remedy  by  appeal  is  not  ex- 
clusive. The  fact  that  a  remedy  by  appeal  was  open  to 
them  does  not  preclude  the  county  court  to  remedy  the 
wrong  done  by  its  own  order.     Estate  of  Leavens^  supra. 

It  is  urged  that  a  weak  case  for  relief  on  account  of  fraud 
is  made  by  the  petition.  That  seems  to  de|>end,  in  large 
measure,  upon  the  point  of  view.  The  allegations  of  fraud, 
while  not  so  direct  and  single  as  might  be  desired,  are  yet 
neither  weak  nor  vague.  The  petitioners  were  two  old  people, 
women,  living  in  a  foreign  state,  distant  several  hundred 
miles  from  the  city  where  the  estate  was  being  settled.  They 
believed  and  acted  upon  representations  made  to  them  on 
behalf  of  a  person  whom  they  trusted,  who  had  borne  the 
apparent  relation  of  adopted  daughter  to  their  deceased 
brother.  They  were  told  that  the  estate  was  small;  that 
all,  except  a  few  legacies,  was  given  by  the  will  to  this 
adopted  daughter;  and  that,  to  carry  out  the  last  wishes  of 
their  deceased  brother,  these  conveyances  were  convenient. 
They  might  have  learned  the  truth  by  proper  inquiries  at 
Milwaukee,  or  by  consulting  the  records  of  the  county  court. 
They  did  neither.  They  believed  and  trusted  the  informa- 
tion given  them.  Although  it  can  now  be  easily  seen  that 
such  credence  was  imprudent,  the  law  does  not  denounce  it 
as  negligence.  They  might,  without  risk  of  that  imputa- 
tion, give  the  credence  and  omit  the  inquiries.     Mrs.  Keefe 
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will  not  be  heard  to  complain  that  they  believed  her  repre- 
sentations or  those  of  her  representatives,  and  omitted  to 
verify  them  by  making  inquiries  or  searching  the  records. 
The  parties  did  not  have  eqnal  means  of  knowledge.  And 
while,  undoubtedly,  it  would  have  been  better  if  these  ob- 
jections could  have  been  made  in  the  county  court  before 
the  judgment  was  given,  they  do  not  come  too  late  if  made 
at  the  first  opportunity,  and  before  the  statute  precludes 
them.  '  It  was  not  too  late,  when  the  motion  was  made,  for 
the  court  to  grant  the  relief.  The  motion  was  made  within 
one  year  from  the  entry  of  the  judgment. 

But,  it  is  urged,  "if  Maria  H,  Keefe  perpetrated  any  fraud 
upon  these  petitioners,  they. have  an  adequate  and  ample 
remedy  by  direct  suit  against  her;  but  what  is  the  use  of 
pursuing  the  circumlocution  route  through  the  probate 
court?"  What  use  indeed!  Suppose  the  petitioners  had 
brought  a  direct  suit,  without  pursuing  this  "  circumlocu- 
tion route,"  and  Mrs.  Keefe  should  have  set  up  the  defense 
that  this  question  had  been  adjudicated,  by  a  court  of  com- 
petent jurisdiction,  in  her  favor.  It  is  not  obvious  what 
reply  could  be  made,  nor  how  that  defense  could  be  met 
and  obviated,  for  it  has  been  held  that  such  a  judgment  of 
the  county  court  is  binding  upon  the  parties  who  have  had 
notice.  GUlett  v.  Treganza^  13  Wis.  472;  Appeal  of  Sc/u»ff' 
ner,  41  Wis.  260;  Jones  v,  RoberU,  84  Wis.  465,  471.  And 
the  judgment  recites  that  due  notice  had  been  given.  Evi- 
dently, it  was  a  dictate  of  prudence  to  clear  away  this  ap- 
parent obstruction,  if  possible,  before  bringing  the  direct 
suit  suggested.  That  there  maybe  a  remedy,  by  a  direct 
suit  is  no  objection  to  granting  this  motioi^.  Brook  v.  Chap- 
peU,  34  Wis.  405. 

So  no  reason  is  apparent  to  this  court  why  the  county 
court  should  not  have  entertained  the  petitioners'  applica- 
tion to  set  aside  the  judgment  and  distribution.  Nor  is  any 
reason  perceived  why  it  should  be  necessary  to  open  or  set 
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aside  the  settlement  of  the  estate.  No  complaint  is  made 
of  the  action  of  the  executors,  or  of  the  final  settlement  with 
them,  but  only  of  this  judgment  of  distribution  which  was 
consequent  upon  it  If  this  shall  be  revoked  or  set  aside,  it 
will  cease  to  be  an  obstruction  in  the  way  of  the  petitioners' 
having  thfiir  cause  heard  and  adjudicated.^ 

JBjf  the  Court —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  to  the  county  court  of  Milwaukee 
iXNmty  with  direction  to  deny  the  motion  of  the  executors 
and  Maria  H.  Keefe  to  quash  the  am^dded  and  supplemental 
petition  and  citation  theretofore  issued,  and  for  further 
proceedings  according  to  law. 
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The  State  ex  eel.  Kempster,  Kespondent,  ts.  The  Com- 
mon Council  OF  THE  Ctty  of  MILWAUKEE,  imp.,  Appel- 
lant. 

May  tl  —  June  SO,  1895. 

Cities:  Bemoval  of  official  by  council:  Certiorari:  AppciU:  Parties, 

The  common  comsoU  of  a  city  is  not  a  party  to  the  proceedings  in 
which  it  removes  a  city  official  upon  charges  of  misconduct  pre- 
ferred by  private  citizens,  nor  to  an  action  of  certiorari  to  review 
such  proceedings;  and  it  cannot,  therefore,  appeal  from  an  order 
made  in  such  action. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Dismissed, 
Motion  by  the  relator  to  dismiss  the  appeal. 
V.  W.  Sedy^ixi  support  of  the  motion. 
CI  H.  Hamilton^  contra, 

WiNSLOw,  J.  The  relator  was  the  duly  appointed  health 
commissioner  of  the  city  of  Milwaukee.  XTpon  charges  of 
misconduct  in  office  preferred  by  private  citizens,  the  com- 
mon council  of  said  city,  after  a  hearing  upon  such  charges 
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had  been  had  before  a  committee  of  the  council,  passed  a 
resolution  declaring  that  certain  of  said  charges  were  sus- 
tained by  the  evidence,  and  that  the  said  Kempster  be  dis- 
missed from  dffice.  Thereupon  the  relator  sued  out  a  writ 
of  certiorari  from  the  circuit  court  for  Milwaukee  county, 
directed  to  the  common  council  of  the  city  and  the  city 
clerk,  to  review  said  proceedings  and  reverse  the  same  for 
alleged  errors.  The  common  council  appeared  in  the  cir- 
cuit court,  and  moved  to  supersede  and  vacate  the  writ, 
which  motion  was,  upon  hearing,  denied,  and  the  common 
council  appealed  to  this  court.  Motion  is  now  made  by  the 
relator  to  dismiss  the  appeal  on  the  ground  that  the  com- 
mon council  has  no  legal  right  to  appeal.  The  motion  is  well 
founded  and  must  be  granted.  The  common  council  is  not 
a  party  to  the  proceedings  for  removal,  nor  to  the  action  of 
certiorari^  and  cannot  therefore  appeaL  McCarty  v.  Ash- 
land  Co,  61  Wis.  1. 
By  the  Court —  Appeal  dismissed. 


M  4«  In  bb  Schumaker  and  others. 

In  be  Town  of  Rantoxjl. 

May  SI  —  June  20, 1895, 
Special  proceeding  to  incorporate  village:  Appealable  order:  ProhibiHon^ 

1.  An  order  of  reference  in  a  proceeding  in  the  circuit  court  to  incor- 

porate a  village,  being  a  mere  interlocutory  order,  is  not  appealable. 

2.  A  writ  of  prohibition  wiU  not  be  granted  against  proceedings  in  the 

circuit  court  to  incorporate  a  village,  on  the  ground  that  the  stat- 
utes authorizing  such  proceedings  are  unconstitutionaL  The  or- 
dinary  remedies  at  law  are  ample. 

Applications  for  a  stay  of  proceedings  and  for  a  writ  of 
prohibition  against  proceedings  in  the  circuit  court  for  Cal- 
umet county:  Geo.  W.  Buknell,  Circuit  Judge.     Denied. 

J.  C  Kleiet  and  Rnhlee  A.  Cole^  for  the  Town  of  RarUout, 

J,  L.  G*  Connor^  contra. 
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"WiNSLow,  J.  Schumaker  and  others  made  petition  to  the 
circuit  court  for  Calumet  county,  under  the  provisions  of 
sees.  854  et  seq,^  R.  S.,  for  the  incorporation  of  certain  terri- 
tory as  a  village.  Three  fourths  of  the  territory  of  the  pro- 
posed village  was  situated  in  the  town  of  Rantovl^  and  this 
town  appeared  and  filed  an  answer  to  the  petition,  raising 
certain  issues  thereon,  which  issues  were,  by  order  of  the 
court,  referred  to  Joseph  B.  Reynolds,  Esq.,  for  examina- 
tion and  report  thereon.  The  referee  proceeded  to  take  tes- 
timony, but  before  he  had  concluded  his  hearing  or  4nade 
his  report,  and  on  the  9th  of  May,  1895,  the  town  of  Ran- 
tatd  served  notice  of  appeal  from  the  order  of  reference ; 
and  it  now  makes  a  motion  in  this  court  for  an  order  stay- 
ing all  proceedings  in  the  circuit  court  and  before  the  ref- 
eree, pending  the  appeal,  and  requiring  the  transmission  to 
this  court  of  all  of  the  original  papers  in  the  proceeding. 
There  is  one  sufficient  reason  why  this  motion  will  not  be 
granted,  and  that  reason  is  that  the  order  of  reference  is 
not  an  appealable  order.  The  proceeding  to  incorporate  a 
village  is  a  special  proceeding,  and  not  an  action.  The  order 
of  reference  is  simply  an  interlocutory  order,  and  the  stat- 
ute  governing  appeals  from  orders  in  special  proceedings 
grants  an  appeal  only  from  a  final  order.  R.  S.  sec.  3069, 
as  amended  by  ch.  212,  Laws  of  1895. 

A  motion  is  abo  made  by  the  town  of  RarUouL  for  a  writ 
of  prohibition,  directed  to  the  circuit  judge  and  to  the  ref- 
eree aforesaid,  prohibiting  them  from  taking  any  further 
proceedings  in  the  matter  of  the  application  for  incorpora- 
tion, on  the  ground  that  the  statutes  authorizing  the  incor- 
poration of  villages  by  the  circuit  court  are  unconstitutional 
because  they  attempt  to  confer  on  the  court  legislative 
power.  The  writ  of  prohibition  is  issued  only  in  cases  of 
extreme  necessity,  and  not  for  grievances  which  may  be  re- 
dressed by  ordinary  proceedings  at  law  or  in  equity.  State 
ex  rel,  De  Pwy  v.  JSho/ns^  88  Wis.  255.    We  perceive  no  ex- 
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treme  necessity  in  this  case,  and  no  reason  why  the  remedies 
at  law  are  not  ample  in  case  an  order  of  incorporation  is 
made  by  the  coart  below. 
By  the  Court, —  Motions  denied. 
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Skamans  vs.  Thb  Millebs'  Mutital  Insubance  Company  of 
}VisooNsiN  (BuELL,  Receivcr,  Respondent :  Kendall  and 
others,  Appellants). 

May  2S — June  20, 1895. 

MuJtucH  insu/ranoe  oompaniea:  AtgegsmetUi:  Seleaae  of  member  from  2ta* 
bUUy:  Withdratoal:  Annulment  of  policy:  Measure  of  liabiHty: 
What  assessment  may  include:  Receivers, 

1.  The  directors  of  a  millere*  mutual  insurance  company,  organiaed 
under  Bees.  1941a>194l9,  S.  Sc  B.  Ann.  Stats.,  who  had  decided  to 
wind  up  its  affairs,  could  not  release  a  policy  holder  from  liability 
for  further  assessments  upon  the  surrender  of  his  policy  and  the 
payment  by  him  of  an  assessment  insufficient  to  meet  the  expenses 
of  the  company  and  the  losses  which  had  then  been  sustained. 

t.  The  surrender  of  the  policy  and  payment  of  such  insoffioient  assess- 
ment by  the  policy  holder,  and  the  return  to  him  of  his  deposit 
note,  with  the  understanding  that  he  should  not  be  called  upon 
for  any  further  assessment,  did  not  constitute  a  withdrawal  by 
him  from  the  company  under  sec.  1941/,  nor  mi 'annulment  of  his 
policy. 

IL  The  amount  of  their  deposit  notes  being,  under  the  by-laws  of  the 
company  and  by  the  terms  of  the  notes  themselves,  the  measure 
of  the  liability  of  policy  holders,  those  who  had  paid  such  notes  in 
f uU  were  properly  not  included  in  an  assessment 

4k  An  assessment  made  by  the  receiver  of  an  insolvent  mutual  insur- 
ance company  may  include  a  reasonable  amount  for  the  expenses 
of  the  receivership,  and  also  an  aUowance  for  shrinkage  and  un- 
collectible assessments. 

5.  The  right  of  a  receiver  to  make  an  assessment  cannot  be  questioned 
on  an  apx>eal  from  orders  directing  him  to  make  and  coUect  it  but 
not  from  the  order  appointing  him. 


Wis.]  JANUAEY  TERM,  1895.  491 

Seamans  ts.  The  Millers'  Mutual  Ins.  Ca  of  Wisconsin. 


Appeal  from  orders  of  the  superior  court  of  Milwaukee 
county :  J.  C.  Ludwio,  Judge.     Affirmed. 

This  is  an  appeal  by  a  policy  holder  in  the  Millers'  Mutual 
Insurance  Company  of  Wisconsin  from  three  orders  made 
by  the  superior  court  of  Milwaukee  county.  The  Millers' 
Mutual  Insurance  Company  was  organized  in  1882  under  the 
provisions  of  ch.  255,  Laws  of  1878,  which  chapter  is  em- 
bodied in  sees.  1941a-1941,^,  S.  &  B.  Ann.  Stats.  It  con- 
tinued its  business  until  July,  1892.  On  the  30th  day  of 
January,  1891,  the  appellants,  J.  0.  Kendall  db  Co.,  insured 
three  mills  at  Hartford,  by  a  policy  issued  by  said  company, 
for  the  sum  of  $5,000,  for  the  term  of  five  years.  On  the 
issuance  of  the  policy  the  appellants  paid  a  cash  premium  of 
$43.75,  and  gave  a  premium  or  deposit  note  by  which  they 
promised  to  pay  to  the  company  $437.50,  by  instalments,  at 
such  times  as  the  directors  might  order  and  assess  for  the 
losses  and  expenses  of  said  company  pursuant  to  its  charter 
and  by-laws,  which  provided  that  in  no  event  should  there 
be  any  liability  beyond  the  face  amount  of  the  note. 

The  articles  of  incorporation  of  the  company  provided  that 
all  persons  insured  should  give  their  obligations  binding 
themselves,  their  heirs  and  assigns,  to  pay  their  pro  rata  to 
the  company  of  all  the  necessary  expenses  and  losses  by  fire 
which  might  be  sustained  by  any  member  thereof  during  the 
time  for  which  their  respective  policies  were  written.  Arti- 
cle 8  of  the  by-laws  of  the  company  also  provided  thatT)olicy 
holders  should  give  their  obligations  to  pay  their  pro  rata 
of  the  losses  and  expenses  of  the  company,  as  provided  in 
the  articles  of  incorporation,  and  should  also  pay  a  cash  pre- 
mium equal  in  amount  to  ten  per  cent,  of  said  obligation, 
which  cash  premium  should  constitute  a  reserve  fund,  and 
should  also  pay  semi-annual  premiums,  not  exceeding  for 
any  six  months  ten  per  cent,  of  the  deposit  note,  during  the 
continuance  of  the  said  policy  in  force.  Article  9  of  said 
by-laws  further  provided  for  an  assessment  against  the  de- 
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posit  notes  on  the  first  day  of  each  month  to  meet  the  losses 
and  expenses  of  the  previous  month,  provided,  however,  that 
no  assessment  should  exceed  in  the  aggregate  the  amount 
unpaid  on  any  note. 

The  appellants  paid  their  cash  premiums  on  the  receipt  of 
the  policy,  and  also  paid  their  semi-annual  premiums  due 
July  1, 1891,  and  January  1, 1892,  and  they  also  received  a 
notice  from  the  company,  July  1, 1892,  that  another  semi- 
annual premium  would  be  due  July  10, 1892.  At  a  m^eeting 
of  the  directors  of  the  company  held  July  7, 1892,  before  the 
appellants  had  paid  the  last-named  semi-annual  premium,  it 
was  decided  to  wind  up  the  affairs  of  the  company,  cancel 
all  its  policies,  and  go  out  of  business,  and  to  levy  an  assess- 
ment upon  all  the  premium  notes  to  pay  up  losses  and  ex- 
penses. Notice  of  this  action  was  sent  by  the  secretary  of 
the  company  to  all  policy  holders,  including  the  appellants, 
which  notice  stated  the  amount  of  the  assessment  against 
each  policy  holder,  and  requested  an  immediate  payment 
thereof.  This  notice  also  contained  a  statement  of  the  lia- 
bilities and  assets  of  the  company,  from  which  it  appeared 
that  their  liabilities,  including  contested  claims,  amounted  to 
$25,204.74;  that  they  held  premium  notes,  subject  to  assess- 
ment, of  the  face  value  of  $138,972.38;  and  their 'assets  (in- 
cluding about  $2,700  cash)  were  estimated  to  amount,  in  all, 
to  $4,260.09.  The  notices  further  stated  that,  on  receipt  of 
the  ap'pellants'  policy  and  a  draft  for  the  assessment,  the 
company  would  return  the  appellants'  deposit  note,  and  that 
the  possibility  of  further  assessment  would  thereby  be  re- 
moved. This  assessment  was  levied  against  all  policy  hold- 
ers who  held  policies  July  7, 1892,  being  299  in  number.  Of 
these,  243  paid  the  assessment,  which  amounted  to  $18,947.18, 
and  fifty-six  did  not  pay  the  assessment,  which  amounted  to 
$5,213.08.  The  whole  assessment  amounted  to  $24,160.26. 
The  appellants  paid  their  assessment,  which  amounted  to 
$118.91,  and  their  deposit  note  was  returned  to  them. 
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Afterwards,  in  March,  1893,  the  plaintiff,  Seamans,  a  cred- 
itor of  the  company,  brought  an  action  in  the  superior  court, 
as  aforesaid,  against  the  company,  to  wind  up  its  affairs  and 
for  the  appointment  of  a  receiver  on  the  ground,  among 
others,  that  the  company  was  insolvent.  In  this  action  the 
company  made  answer,  and  upon  due  proceedings  the  re- 
spondent, JBTieUj  was  appointed  and  qualified  as  receiver,  and 
proceeded  to  wind  up  the  business  of  the  company.  On  the 
10th  day  of  May,  1894,  the  receiver  petitioned  the  court  for 
authority  to  make  an  assessment  against  the  policy  holders 
of  the  company,  representing  that  the  unpaid  claims  which 
had  been  allowed  amounted-  to  more  than  $6,000,  that  the 
expenses  of  the  receivership  would  exceed  $3,000,  and  that 
the  assets  of  the  company,  apart  from  the  deposit  notes,  did 
not  exceed  $2,700.  Upon  this  petition  an  order  to  show 
cause  was  granted,  and  served  upon  all  the  policy  holders, 
including  the  appellants.  Upon  the  hearing  of  the  petition 
the  appellants  appeared  and  objected  to  any  assessment 
against  them,  on  the  ground  that  they  had  been  released 
from  any  further  liability  by  payment  of  the  assessment  of 
July,  1892,  and  the  surrender  of  the  deposit  note,  fhe 
court  subsequently  made  an  order  directing  the  receiver  to 
make  an  equitable  and  just  assessment  against  all  of  the 
policy  holders  of  the  company  who  were  such  on  the  7th 
day  of  July,  1892,  sufficient  to  pay  the  losses  and  expenses 
of  the  receivership.  This  order  was  made  July  21, 1894,  and 
is  the  first  order  appealed  from  by  the  appellants. 

On  the  same  day  the  receiver  made  an  assessment  against 
the  policy  holders,  including  the  appellants,  the  amount  of 
such  assessment  being  $35.  The  receiver  upon  the  same 
day  reported  said  assessment  to  the  court,  and  produced 
proof  in  support  of  its  correctness,  and  thereupon  the  court 
made  another  order,  finding,  among  other  things,  that  the 
unpaid  claims  against  the  company  which  had  been  allowed 
by  the  court  amounted  to  the  sum  of  $6,251.37,  and  that  the 
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costs  and  expenses  of  the  receivership  would  exceed  the  sum 
'  of  $3,000,  and  that  the  assessment  made  by  the  receiver  was 
a  just  and  equitable  assessment  and  was  thereby  confirmed. 
Said  order  also  directed  the  receiver  to  proceed  to  collect 
such  assessment.    This  is  the  second  order  appealed  from. 

Thereafter  the  appellants  moved  to  yacate  the  last  above- 
mentioned  order.  1Said  motion  was  heard  upon  affidavits, 
and  denied.     This  is  the  third  order  appealed  from. 

For  the  appellants  there  was  a  brief  by  H.  W.  Sawyer,  at- 
torney, and  Raring  <&  Frosty  of  counsel,  and  oral  argument 
by  Mr,  Sawyer  and  Mr,  C.  L  Haring, 

Geo.  E,  Sutherland,  for  the  respondent.  , 

"WiNSLow,  J.  The  first  and  most  important  question  on 
this  appeal  is  as  to  the  effect  of  the  transaction  of  July, 
1892,  between  the  appellants,  Kendall  &  Co.,  and  the  ofli- 
cers  of  the  defunct  insurance  company,  by  which  the  appel- 
lants' policy  was  surrendered  to  the  company,  their  deposit 
note  returned  to  them,  and  the  assessment  of  July  7,  1892, 
paid,  upon  the  assurance  that  they  would  not  be  called  upon 
fo»  any  further  assessment.  It  is  argued  that  the  effect  of 
this  arrangement  was  to  terminate  the  contract  of  insurance 
for  all  purposes,  and  to  release  them  from  any  future  assess- 
ments. Were  the  case  one  where  a  i>erson  had  bought  his 
release  from  the  obligations  of  an  ordinary  executory  con- 
tract by  a  payment  of  money  not  then  owing,  the  argument 
would  be  strong,  but  it  is  not  such  a  case.  One  who  is  in- 
sured in  a  mutual  insurance  company,  such  as  the  one  in 
question,  occupies  the  double  position  of  the  insurer  as  well 
as  the  insured.  lie  has  not  only  obtained  a  contract  by 
which  the  other  policy  holders  are  obliged  to  indemnify  him 
against  loss,  but  he  has  bound  himself  to  indemnify,  up  to  a 
certain  amount,  his  fellow  insurers  against  loss  occurring 
during  the  term  of  his  insurance.  This  obligation  results 
not  only  from  the  terms  of  his  policy  and  deposit  note,  but 
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also  from  the  terms  of  the  organic  law  under  which  the  com- 
pany is  organized,  as  well  as  from  the  provisions  of  its 
charter  and  by-laws.  Sec.  l^le,  S.  &  B.  Ann.  Stats.,  under 
which  this  company  was  organized,  provides  that  all  per- 
sons  insured  by  such  company  shall  give  their  obligations, 
binding  themselves  their  successors,  heirs,  and  legal  repre- 
sentatives to  pay  to  such  company  their  pro  rata  "  of  the 
necessary  expenses  of  such  company,  and  of  all  losses  by  fire 
or  lightning  which  may  be  sustained  by  any  member  thereof, 
upon  property  insured,  during  the  time  for  which  their  re- 
spective policies  shall  continue  in  force."  The  question 
simply  is,  whether  the  officers  of  the  company  can  release  a 
member  from  his  contract  and  statutory  obligations  with 
other  members,  upon  his  payment  of  an  insufficient  assess- 
ment. If  they  can,  there  would  seem  to  be  no  safety  in 
mutual  insurance.  If  they  can  release  one,  they  can  release 
all.  If,  upon  payment  of  an  assessment  of  seventy -five  per 
cent,  of  the  amount  of  the  unpaid  losses,  they  can  release 
their  policy  holders,  they  may  with  equal  reason  release ' 
them  upon  payment  of  an  assessment  of  five  per  cent.  The 
absurdity  of  such  a  result  is  apparent. 

The  statute  (sec.  1941/*)  provides  that  a  member  may  with- 
draw from  the  company  by  giving  notice  in  writing  to  the 
secretary,  and  paying  all  dues  and  his  ratable  share  of  all 
losses  u^  to  the  date  of  his  withdrawal;  and  it  is  argued 
that  the  appellants'  transaction  with  the  secretary  consti- 
tutes, in  effect,  a  withdrawal.  It  is  sufficient  to  say  of  this 
that  neither  requirement  of  the  statute  was  complied  with. 
No  notice  of  withdrawal  was  given,  and  it  conclusively  ap- 
pears that  the  appella'nts  did  not  pay  their  share  of  the  losses 
outstanding  at  that  time.  That  clause  of  the  section  above 
cited  which  gives  the  officers  power  to  annul  a  policy  has  no 
bearing  here,  because  there  has  been  no  attempt  to  annul 
any  policy.    The  action  of  the  directors  of  the  company,  in 
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snbstance,  was  simply  a  determination  to  cease  business, 
issue  no  farther  policies,  make  and  collect  an  assessment  to 
pay  outstanding  claims,  and  discharge  such  claims.  It  seems 
very  clear  to  us  that  this  action  does  not  constitute  an  an- 
nulment of  a  policy. 

Our  conclusion  is  that  the  appellants  were  not  released 
from  further  necessary  assessments  for  losses  occurring  dur- 
ing the  life  of  the  policy  by  the  arrangement  of  July,  1892. 
There  are  numerous  adjudication  which  sustain  this  princi- 
pie.  Comm.  v.  Mass.  Mut.  F.Ins.  Co,  112  Mass.  116;  loniay 
E.  A  B.  F.  M.  F.  Ins.  Co.  v.  Otto,  96  Mich.  558;  Detroit  M. 
M.  F.  Ins.  Co.  V.  MerriU^  101  Mich.  393.  As  stated  at  the 
outset,  this  is  the  first  and  most  important  question  in  the 
case,  and  we  think,  also,  the  controlling  question. 

Other  objections  were  raised  and  discussed,  but  we  regard 
none  of  them  as  well  taken.  It  seems  that  by  the  payment 
of  the  assessment  made  by  the  company  in  July,  1892,  a 
considerable  number  of  the  policy  holders  paid  their  deposit 
notes  in  fuU.  Such  policy  holders  were  not  included  in 
the  receiver's  assessment.  Plainly,  this  was  right.  The 
amount  of  the  note  was  the  measure  of  the  liability.  This 
is  the  provision  of  the  by-laws  of  the  company,  as  well  as 
the  provision  of  the  deposit  notes  themselves. 

It  is  said  that  no  assessment  could  be  made  for  the  ex- 
penses of  the  receivership,  nor  for  shrinkage  and  uncollect- 
ible assessments.  This  question  was  very  recently  examined 
and  decided  by  this  court  in  favor  of  such  right.  Dcms  v. 
Shea/reTy  ante,  p.  250.  It  is  true  that  the  assessment  in  this 
case  makes  a  very  large  allowance  for  shrinkage  and  un- 
collectible assessments,  but  the  court  below  approved  the 
estimate  upon  testimony  given  by  the  receiver's  attorney, 
who  has  managed  the  receiver's  legal  affairs  from  the  begin- 
ning and  has  very  complete  knowledge  of  the  probabilities 
of  collection,  and  we  cannot  say  that  too  great  an  allowance 
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was  made.  The  receiver's  right  to  make  an  assessment  can- 
not be  questioned  on  this  appeal.  The  order  appointing  him 
has  not  been  appealed  from.    Davis  v.  Shearer^  supra. 

Our  conclusion  is  that  the  orders  appealed  from  were 
rightly  made. 

By  the  Court —  Orders  affirmed. 


Zieman,  Appellant,  vs.  The  Kieckhefer  Elevator  Manu- 
FACTURmo  Company,  imp.,  Respondent. 

May  22  —  Jum.  20, 1895, 

Negligence:  Defective  elevator:  Personal  injuries:  Privity  or  contract 
relation:  Implied  invitation:  Act  imminently  dangerous  to  life. 

1.  The  defendant  elevator  company  had  placed  a  freight  elevator  in 

the  building  in  which  plaintiff  was  employed,  under  an  agreement 
that  it  should  not  be  accepted  and  paid  for  until  in  complete  run- 
ning order,  that  defects  appearing  in  the  work,  material,  or  con- 
struction should  be  made  good,  and  that  in  the  meantime  it  should 
be  operated  by  plaintiff's  employer,  under  the  supervision  and  con- 
trol of  the  elevator  company.  While  the  elevator  was  so  on  trial 
it  fell,  by  reason  of  a  defect  in  its  construction,  and  injured  plaint- 
iff, who  had  nothing  to  do  with  its  operation  but  was  working 
near  the  foot  of  the  shaft.  Held,  that  there  was  no  privity  or  con- 
tract relation  between  plaintiff  and  the  elevator  company  by  rea- 
son of  which  it  owed  him  any  special  duty,  and  that  there  was  no 
implied  invitation  by  said  company  to  plaintiff  to  approach  or  be 
near  the  elevator  shaft  The  company  was  therefore  not  liable 
for  plaintiff's  injuries.  Bright  r.  Bamett  <St  Record  Co.  88  Wis. 
299,  distinguished. 

2.  There  being  no  claim  that  the  elevator  company  acted  recklessly  or 

in  bad  faith,  or  that  it  had  any  actual  notice  of  the  def e<;t,  it  was 
not  liable  on  the  ground  that  placing  the  elevator  in  the  building 
was  an  act  the  natural  and  probable  consequences  of  which  would 
be  imminently  dangerous  to  the  lives  or  persons  of  others. 

Appeai.  from  an  order  of  the  superior  court  of  Milwaukee 

county :  J.  C.  Ludwig,  Judge.    Affirmed. 
Vol.  90—89 
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This  was  an  action  against  the  Kisokhefer  Elevator  Manu- 
factxirinrj  Com,pany^  engaged  in  the  ixianufa<5ture  and  sale  of 
passenger  and  freight  elevators,  and  the  Reliance  Wire  & 
Iron  Works,  engaged  in  the  manufacture  and  sale  of  archi- 
tectural wire  and  iron  works  in  a  certain  four-story  building 
in  Milwaukee,  Wis.,  to  recover  damages  sustained  by  the 
plaintiff  while  engaged  in  t^e  employ  of  the  latter  company 
as  a  brass  and  iron  polisher,  under  the  following  circum- 
stances : 

The  elevator  company  had  made  an  agreement  with  the 
Reliance  Wire  &  Iron  Works  to  place  in  its  building  a  first- 
class  freight  elevator,  with  all  modem  improvements  and 
automatic  brakes,  all  in  good  and  complete  running  order; 
and  it  placed  in  said  building,  accordingly,  an  elevator  oper- 
ated by  steam  power,  for  the  purposes  of  conveying  freight 
to  and  from  the  various  stories  and  basement  of  said  build- 
ing; but  it  was  not  to  be  accepted  and  paid  for  until  in  com- 
plete running  order,  and,  in  case  any  defects  in  the  work, 
material,  or  construction  should  appear,  the  elevator  com- 
pany was  to  promptly  make  good  and  repair  the  same,  and 
in  the  meantime,  and  until  approved,  the  Reliance  Wire 
&  Iron  Works  was  to  hold  and  operate  the  elevator  for  its 
business,  under  the  supervision  and  control  of  the  elevator 
company.  While  the  elevator  was  so  on  trial  by  and  in  posses- 
sion of  the  defendant  the  Reliance  Wire  &  Iron  Works,  un- 
accepted and  held  for  the  elevator  company,  and  on  December 
6,  1892,  the  plaintiff  was  engaged  in  the  course  of  his  said 
employment  in  removing  machinery  from  the  basement  of 
said  building,  at  a  point  two  or  three  feet  from  the  elevator 
shaft,  and  the  elevator  was  at  the  fourth  floor  of  the  build- 
ing. One  of  the  employees  of  the  defendant  Reliance  Wire 
&  Iron  Works,  who  was  in  one  of  the  stories  below  the 
fourth,  operated  the  cable  connected  with  the  bolts  which 
caused  the  elevator  to  ascend  or  descend  as  desired,  and  the 
cable  which  unwinds  when  the  elevator  descends  became  un- 


Wis.]  JANUARY  TERM,  1895.  499 

Zieman  y&  The  Kieckhefer  Elevator  Mfg.  Ck>. 

wound,  but  the  elevator,  instead  of  descending,  was  held  fast 
in  the  fourth  floor,  by  reason  of  the  coupling  iron  on  the 
regulating  cable  being  caught  on  the  frame  of  the  elevator 
shaft,  causing  an  obstruction  to  the  downward  passage  of  the 
elevator,  and  the  elevator  platform  was  also  too  large  for  the 
shaft  When  the  unwinding  cable  had  become  almost  en- 
tirely unwound,  the  obstruction  to  the  elevator  gave  way, 
and  it  fell  down  the  shaft  the  entire  four  stories,  to  the 
basement;  and  by  its  fall  the  unwound  cable  was  hurled 
with  great  force  against  and  around  the  plaintiff's  right  leg; 
and,  the  cable  immediately  slacking  up,  he  was  hurled  up 
against  the  ceiling  of  the  basement  between  the  elevator 
gearing,  when  the  cable  was  broken,  and  the  plaintiff  dropped 
senseless  to  the  base  of  the  elevator  shaft ;  and  thereupon 
said  elevator  fell  on  him,  whereby  he  sustained  the  injuries 
specified. 

It  was  alleged  that  the  elevator  at  the  time  was  not  a  rea- 
sonably safe  appliance,  and  that  it  was  defectively  and  im- 
properly constructed  in  certain  specified  respects,  which 
were  the  sole  caase  of  the  plaintiff's  injuries;  that  they 
were  within  the  knowledge  of  the  defendants,  but  unknown 
to  the  plaintiff;  that  his  injuries  were  solely  caused  by  the 
negligence  of  the  elevator  company  in  improperly  construct- 
ing said  elevator  as  aforesaid,  and  in  delivering  it  to  and 
permitting  it  to  be  used  by  the  defendant  Reliance  Wire  & 
Iron  Works  before  it  was  reasonably  safe,  and  by  the  Reli- 
ance Wire  &  Iron  Works  using  and  operating  it  while  it 
was  not  a  reasonably  safe  appliance  and  before  it  had  been 
approved  as  being  in  accordance  with  its  agreement  with 
the  elevator  company. 

To  the  plaintiff's  complaint  containing  the  foregoing 
statements  and  allegations,  the  defendant  the  Kieckhefer 
Elevator  Manufacturing  Company  demurred,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  and  from  an  order  sustaining  such  demiirrer  the 
plaintiff  appealed. 
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For  the  appellant  there  was  a  brief  by  Christian  Doerflerj 
attorney,  and  George  E,  Sutherland'^  of  counsel,  and  oral  ar- 
gument by  Mr.  Sutherland.  They  contended,  inter  alia^ 
that  the  case  rests  on  the  principle  of  implied  invitation. 
The  respondent  induced  the  employees  of  the  Reliance  Wire 
&  Iron  Works  to  operate  the  elevator  to  the  injury  of  the 
plaintiff,  occasioned  by  its  negligence  in  the  faulty  construc- 
tion of  the  elevator,  and  it  is  therefore  liable  for  all  dam- 
ages sustained  by  reason  thereof.  Bright  v.  Barnett  cfe  li. 
Co.  88  Wis.  299;  Mulchey  v.  Methodist  R.  Soc.  125  Mass. 
487;  Gilbert  v.  Nagle,  118  id.  278;  EllioU  v.  Pray,  10  Allen, 
378 ;  Piokard  v.  Smith,  10  C.  B.  (N.  S.),  470 ;  Indermatcer  v. 
Dames,  L.  R.  1  C.  P.  274 ;  ITolmes  v.  N.  E.  R.  Co.  L.  R.  4 
Exch.  254;  Coughtry  v.  Globe  W.  Co.  56  N.  Y.  124.  Such 
liability  rests  upon  the  duty  which  the  law  imposes  on  every 
one  to  avoid  acts  imminently  dangerous  to  the  lives  of  others. 
The  duty  of  care  under  such  circumstances  is  not  a  contract 
duty,  but  a  duty  imposed  by  the  common  law,  and  the  con- 
tract is  only  important  as  it  evidences  the  degree  of  care 
which  the  respondent  was  bound  to  observe.  Bright  v. 
Barnett  dk  R.  Co.  88  Wis.  299;  Devlin  v.  S?mth,  89  K  Y. 
470;  Hayes  v.  P.  (&  R.  C  <6  I.  Co.  150  Mass.  457;  EllioU  v. 
IlaU,  15  Q.  B.  Div.  315;  Bennett  v.  Railroad  Co.  102  U.  S. 
577;  Railroad  Co.  v.  Banning,  15  Wall.  649;  Cooley,  Torts, 
605,  607;  Whart.  Neg.  §§  349-352;  Corby  v.  Hill,  4  0.  B. 
(H".  S.),  562;  Powers  v.  Ilarlow,  53  Mich.  507;  Neclt&r  t?.  Har- 
vey,  49  id.  517. 

For  the  respondent  there  was  a  brief  by  WhiJder,  Flan- 
ders, Smith,  Bottum  &  Vilas,  and  oral  argument  by  E.  P. 
Vilas. 

PiNNEY,  J.  1.  By  the  contract  between  the  elevator  com- 
pany and  the  Reliance  Wire  &  Iron  Works,  the  elevator  was 
to  be  held  and  operated  by  the  latter  upon  trial^  and  not  to 
be  accepted  and  paid  for  until  in  complete  running  order; 
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and  defects  appearing  in  work,  material,  or  construction 
were  to  be  made  good  and  repaired  by  the  elevator  com- 
pany. In  the  meantime,  that  is  to  say,  while  the  elevator 
was  on  trial  and  antil  the  elevator  company  performed  its 
contract,  the  Eeliance  Wire  &  Iron  Works  was  to  hold  and 
operate  it  for  the  purposes  of  its  business,  under  the  super- 
vision and  control  of  the  elevator  company.  This  super- 
vision and  control  was  for  a  limited  purpose,  extended  only 
to  such  acts  as  would  enable  it  to  perform  its  part  of  the 
contract,  and  had,  we  think,  nothing  to  do  with  the  busi- 
ness relations  of  the  Reliance  Wire  &  Iron  Works  with  its 
servants  and  employees.  The  contract  and  its  performance 
on  the  part  of  the  elevator  company  did  not  create  any  priv- 
ity or  contract  relations  between  it  and  the  plaintiflP,  as  an 
employee  of  the  Eeliance  Wire  &  Iron  Works,  who  had 
nothing  to  do  with  the  operation  or  use  of  the  elevator  and 
was  not  attempting  to  operate  or  use  it  at  the  time  of  the 
accident.  It  is  impossible  to  say,  we  think,  that  the  elevator 
company  stood  in  any  relation  to  the  plaintiff  by  reason  of 
which  it  owed  him  any  special  duty,  and  equally  so  to  hold 
that  it  had  invited  him,  impliedly  or  otherwise,  to  approach 
the  elevator  or  to  come  and  be  at  work  near  the  foot  of  the 
elevator  shaft,  in  respect  to  a  matter  having  no  relation 
whatever  to  setting  up,  perfecting,  or  operating  the  elevator 
while  it  was  on  trial.  The  defendant  was  acting  in  the 
proper  conduct  of  its  lawful  calling  in  setting  up  and  put- 
ting in  proper  use  one  of  the  machines  it  had  manufactured 
in  the  course  of  its  business,  and  it  was  under  no  duty  or 
obligation  to  furnish  a  safe  place  for  the  servants  or  em- 
ployees of  the  Eeliance  Wire  &  Iron  Works  to  work  out- 
side of  the  elevator,  or  a  safe  way  of  passage  through  the 
building  at  or  near  it.  There  is  no  claim  that  the  defendant 
obstructed  the  place  where  the  plaintiff  or  any  servants  or 
employees  of  the  Eeliance  Wire  &  Iron  Works  worked,  or 
any  way  they  were  accustomed  to  use  in  passing  into  or 
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through  the  building.  The  duties  devolved  on  the  defendant 
by  its  contract  related  to  matters  with  which  it  does  not 
appear  that  the  plaintiff  had  any  concern  or  was  in  any 
manner  connected. 

We  think  the  case  is  clearly  distinguishable  from  Crane 
Elevator  Co.  v.  Zippert,  11  G.  C.  A.  521,  63  Fed.  Rep.  942; 
Bennett  v,  Rmh^oad  Co,  102  U.  S.  577;  Bright  v,  BarneU  cfe 
Record  Co,  88  Wis.  299,  and  other  cases  cited  by  the  appel- 
lant. There  was  no  privity  or  contract  relation  between 
the  plaintiff  and  defendant,  and  there  was  no  allurement  or 
implied  invitation  on  the  part  of  the  latter  to  cause  the 
plaintiff  to  approach .  or  •  be  near  the  foot  of  the  elevator 
shaft,  or  even  in  the  building. 

If  this  action  could  be  maintained  upon  the  allegations  of 
negligent  and  improper  construction  of  the  elevator,  it  would 
follow  that  any  one  actually  using  it,  and  receiving  injury 
in  consequence, — a  much  stronger  case  than  the  present, — 
might  maintain  an  action  against  the  manufacturer.  This 
would  be  to  introduce  a  rule  which,  we  think,  is  not  sus- 
tained by  authority,  and  might  lead  to  serious  consequences. 
The  case  falls,  we  think,  within  the  rules  acted  on  in  Winter- 
hottom  V.  Wright,  10  Mees.  &  W.  109 ;  CoUis  v.  SeLden^  L.  R. 
3  C.  P.  498 ;  and  Heaven  v.  Pender,  11  Q.  B.  Div.  514.  In 
Collis  V.  Selden  the  defendant  had  negligently  and  improp- 
erly hung  a  chandelier  in  a  public  house,  knowing  that  the 
plaintiff  and  others  were  likely  to  be  therein  and  under  the 
chandelier,  and,  unless  properly  hung,  it  was  likely  to  fall 
upon  and  injure  them ;  and,  the  plaintiff  being  lawfully  in 
the  public  house,  the  chandelier  fell  upon  and  injured  him ; 
and  it  was  held  that  the  declaration  was  bad,  in  that  it  did 
not  disclose  any  duty  by  the  defendant  towards  the  plaintiff 
for  the  breach  of  which  an  action  could  be  maintained. 
This  case  was  referred  to  in  Elliott  v.  Hall,  15  Q.  B.  Div. 
320,  and  it  was  said  by  Geovb,  J.,  that  "  the  case  was  really 
decided  on  the  ground  of  uncertainty  of  the  declaration  as 
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to  the  relation  between  the  plaintiff  and  defendant."  And 
the  case  of  Elliott  v,  Sail,  supra,  relied  on  by  the  plaintiff 
here,  went  upon  the  ground  that  in  that  case  "  a  duty  arose 
on  the  parj  of  the  defendant  towards  the  plaintiff,"  because 
the  defendants,  the  vendors  of  coals,  forwarded  them  to  the 
purchasers  in  trucks,  and  the  goods  were  necessarily  to  be 
unloaded  from  such  trucks  by  the  purchasers'  servants;  that 
there  was  "  a  duty  on  the  part  of  the  vendors  towards  those 
persons  who  necessarily  would  have  to  unload  or  otherwise 
deal  with  the  goods  to  see  that  the  truck  or  other  means  of 
conveyance  was  in  good  condition,  so  as  not  to  be  danger- 
ous to  such  persons."  The  plaintiff,  a  servant  of  the  pur- 
chasers, was  injured  by  reason  of  a  defective  truck,  in 
unloading  it,  and  which  had  been  sent  by  the  vendors  to  the 
purchasers,  loaded  with  coal.  That  case  is  clearly  distin- 
guishable from  the  present  one,  and  falls  far  short  of  sus- 
taining it.  Here  the  plaintiff  was  not  riding  in  or  using  the 
elevator,  and  had  in  fact  nothing  whatever  to  do  with  it, 
and  there  is  therefore  an  entire  absence  of  the  duty  held  to 
have  existed  in  Elliott  v.  Hall.  The  case  of  Hayes  v.  P.  cfe 
B,  C  (&  L  Co.  150  Mass.  458,  is,  in  substance,  the  same,  and 
rests  upon  a  duty  arising  from  invitation.  The  following 
cases  also  show,  we  think,  that  the  action  cannot  be  main- 
tained: Longmeid  v.  Ilolliday,  6  Eng.  L.  &  Eq.  562;  Losee 
V.  Clute,  51  N.  Y.  494;  Necker  v.  Harvey,  49  Mich.  517; 
Loop  V,  Litchjidd,  42  N.  Y.  351. 

2.  It  was  contended  that  the  defendant  was  liable  as  for 
a  breach  of  duty  imposed  upon  it  at  common  law  to  avoid 
acts  the  natural  and  probable  consequences  of  which  would 
be  imminently  dangerous  to  the  lives  or  persons  of  others. 
Elevators  such  as  this  are  in  such  universal  use  that  we  can- 
not say  that  one  placed  in  position  and  in  use  is  per  se  a 
machine,  device,  or  appliance  imminently  dangerous  to  the 
lives  of  others,  or  that  serious  injury  to  any  person  using, 
operating,  or  approaching  or  being  near  one  would  be  a 
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natural  or  probable  consequence  of  such  use.  A  steam  boiler, 
by  reason  of  defects  in  material  or  workmanship,  may  ex- 
plode, causing  serious  injury  or  loss  of  life ;  but  it  cannot  be 
maintained  that  one  who  had  manufactared  and  sold  such 
boiler,  in  the  absence  of  actual  knowledge  of  such  defects  or 
of  fraud,  would  be  liable  for  the  consequences  of  such  ex- 
plosion. Zosee  V.  Clute,  51  N.  Y.  494.  And  we  think  the 
same  rule  applicable  to  the  present  case.  There  is  no  claim 
that  the  defendant  had  acted  recklessly  or  in  bad  faith,  or 
that  it  had  any  notice  in  fact  that  the  elevator  was  defective 
and  that  the  particular  injury  to  the  plaintiff  or  injury  to 
any  one  would  be  the  natural  and  probable  consequence  of 
its  use  and  operation.  The  allegations  of  the  complaint  are 
not  sufScient  to  show  that  there  was  any  breach  by  the  de- 
fendant of  the  common-law  duty  relied  on. 

For  these  reasons,  we  think  that  the  demurrer  was  prop- 
erly sustained. 

By  the  Court —  The  order  of  the  superior  court  is  aflBrmed. 


Schmidt,  Appellant,  vs.  The   Chicago    &    Northwestern 

Railway  Company,  Respondent. 

May  SS—Juiie  SO,  1895. 
Carriers:  Warehousemen:  Loss  by  fire:  Court  and  jury, 

1.  The  responsibility  of  a  railway  company  as  common  carrier  for 

goods  which  have  been  stored  in  its  warehouse  attaches  whenever 
the  duty  of  immediate  transportation  arises,  and  not  until  then. 

2.  Plaintiff,  who  had  goods  stored  in  defendant's  warehouse,  notified 

its  agent  that  he  had  a  car  load  ready  to  be  shipped,  and  asked 
him  if  he  could  get  a  car  and  load  them.  The  agent  said  that  it 
was  impossible  to  get  a  car  that  day,  but  that  he  would  load  them 
the  next  morning.  Plaintiff  said,  "All  right;  I  will  be  thereto 
load  them."  He  took  no  receipt  at  the  time,  because  he  was  in  the 
habit  of  being  present  at  shipments  and  taking  receipts  then.  That 
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night  the  warehouse  and  goods  were  destroyed  by  fire  without 
fault  of  the  defendant.  Held,  that  it  was  not  so  clear  that  the 
duty  of  transportation  had  not  arisen  prior  to  the  fire  as  to  justify 
the  direction  of  a  verdict  for  defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Lddwig,  Judge.     Iieve?*8ed, 

The  plaintiff  is  a  wholesale  dealer  in  rags.  He  was  ac- 
customed to  store  rags  in  the  defendant's  freight  warehouse 
as  they  were  gathered  in,  and,  whenever  he  made  a  sale,  to 
ship  them  out  in  oar-load  lots.  On  the  28th  day  of  October, 
1892,  he  had  a  car  load  of  rags  in  defendant's  warehouse,  for 
which  he  had  an  order.  He  went  to  the  foreman  of  defend- 
ant's freight  house,  notified  him  that  he  had  a  car  load  ready 
to  be  shipped  to  Kimberly,  Clark  &  Co.,  at  Appleton,  Wis., 
and  asked  him  if  he  could  get  a  car  and  load  them.  The 
foreman  said  that  it  was  impossible  to  get  a  car  that  day, 
but  that  he  would  load  them  the  next  morning.  Plaintiff 
said,  "All  right;  I  will  be  there  to  load  them."  Plaintiff 
took  no  receipt  for  the  goods  at  that  time,  because,  as  he 
testifies,  mistakes  had  been  made  at  that  warehouse  in  the 
shipment  of  his  goods,  so  he  was  in  the  habit  of  being  pres- 
ent at  the  shipment  to  see  that  no  mistake  was  made,  and 
took  his  receipt  then.  That  same  night  the  warehouse  and 
its  contents,  including  the  plaintiff's  rags,  were  destroyed  by 
fire,  which  was  not  caused  by  any  fault  of  the  defendant. 

A  verdict  for  the  defendant  was  directed.  From  judg- 
ment on  that  verdict  the  plaintiff  appeals. 

C,  H.  Hamilton^  for  the  appellant,  argued,  among  other 
things,  that  the  place  at  which  delivery  of  the  rags  was  made 
was  the  usual  and  ordinary  one  for  such  delivery.  The  agent 
of  defendant  was  notified  of  the  delivery  and  accepted  the 
same.  They  were  for  immediate  transportation,  and  the 
only  cause  of  their  loss  was  the  refusal  or  inability  of  de- 
fendant to  furnish  cars  as  a  common  carrier.  The  deposit 
'^n  the  warehouse  of  defendant  was  a  mere  accessory  to  the 
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carriage,  and  its  liability  as  common  carrier  was  not  post- 
poned to  the  time  the  goods  were  actually  put  in  motion. 
Hutchiason,  Carriers,  §  89 ;  Moffatt  v.  G.  W,  li,  Co.  15  Law 
T.  Rep.  (K  S.),  630;  Blossom  v.  Griffin,  13  K  Y.  569.  When 
goods  are  delivered  to  a  carrier  for  shipment  at  its  earliest 
convenience,  nothing  further  remaining  to  be  done  with 
reference  thereto  by  the  owner,  the  company  is  liable  as  a 
common  carrier  if  the  goods  are  burned  before  shipment. 
Grand  Tower  M.  c&  T.  Co.  v.  UUman,  89  111.  24A;  Merrkim 
V.  II.  cfe  iT.  JI.  R.  Co.  20  Conn.  354;  Pittsburgh,  C.  &  St  L. 
R.  Co.  V.  Barrett,  36  Ohio  St.  448 ;  LitOe  Rock  &  F.  S.  R. 
Co.  t).  Hunter,  42  Ark.  200.  Where  goods  are  delivered  to 
a  carrier  for  transportation  and  they  are  for  its  own  con- 
venience temporarily  stored  in  a  warehouse,  it  is  liable  as 
carrier.  FiichJmrg  <&  W.  R.  Co.  v.  Ifanna,  6  Gray,  539; 
Rogers  v.  Wheeler,  52  IS.  Y.  262.  The  liability  of  carrier 
commences  with  delivery  of  the  goods  to  it  or  its  agent  at 
the  place  where  it  is  accustomed  to  receive  goods.  Southern 
Exp.  Co.  V.  Newhy,  91  Am.  Dec.  783 ;  Barron  v.  Eldi  edge^ 
1  Am.  Rep.  126.  This  acceptance  is  complete  when  tlie 
property  comes  into  its  possession  with  its  assent.  lU.  Cent. 
R.  Co.  V.  Smyser,  87  Am.  Dec.  301 ;  Gass  v.  N.  Y.,  P.  cfe  B. 
R.  Co.  96  id.  742.  When  there  is  any  question  or  conflict 
of  evidence  as  to  whether  there  has  been  a  delivery  to  the 
carrier,  even  if  based  upon  usage  of  trade,  the  question 
should  be  left  to  the  jury.  Green  v.  M.  cfe  St.  P.  R.  Co.  38 
Iowa,  100.  When  nothing  further  is  required  to  be  done  by 
the  shipper,  the  liability  of  the  railroad  is  that  of  a  carrier 
and  not  that  of  a  warehouseman.  London  dk  L.  F.  Ins.  Co. 
V.  R.,  W.  cfe  0.  R.  Co.  68  Hun,  598. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flan- 
ders, Smith,  Bottum  cfe  Vilas,  and  oral  argument  by  E.  P. 
Vilas.  They  cited  Hutchinson,  Carriers,  §§  63,  88 ;  O'NeiU 
V.  N.  Y.  C  <6  H.  R.  R.  Co.  60  N.  Y.  138;  Basnight  v.  A. 
dk  N.  C.  R.  Co.  Ill  N.  C.  592. 
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Newman,  J.  The  question  on  which  the  case  turns  is 
whether  defendant's  custody  of  plaintiff's  goods  at  the  time 
when  they  were  destroyed  was  the  custody  of  a  mere  ware- 
houseman, or  whether  it  was  the  custody  of  a  common  car- 
rier. If  the  former,  it  is  not  liable;  if  the  latter,  it  is  liable. 
The  rags  were  originally  delivered  in  bales,  to  be  kept  in 
the  warehouse  until  further  orders.  Until  such  further  orders 
were  received  the  defendant's  responsibility  for  them  was 
that  of  a  warehouseman  only.  Upon  receipt  of  orders  to 
ship  the  goods  so  in  warehouse,  the  responsibility  as  com- 
mon carrier  attaches,  although  the  goods  remain  unmoved 
in  the  warehouse.  If,  without  putting  them  in  transit,  the 
carrier,  for  his  own  temporary  convenience,  keeps  them  in 
store,  still  the  liability  of  a  carrier  attaches.  The  more 
stringent  liability  of  a  common  carrier  attaches  whenever 
the  duty  of  immediate  transportation  arises, —  2  Eedf .  Kail- 
ways  (6th  ed.),  §  174;  Barron  v,  Eldredge^  100  Mass.  455, — 
and  not  until  then. 

It  does  not  seem  to  be  entirely  clear  upon  the  evidence 
whether  the  duty  of  immediate  transportation  of  the  goods 
by  the  defendant  had  not  arisen  previous  to  the  fire.  Ap- 
parently the  goods  were  remaining  in  the  warehouse  for  the 
temporary  convenience  of  the  defendant,  and  against  the 
wishes  of  plaintiff.  The  delay  does  not  seem  to  have  been 
at  the  instance  of  the  plaintiff,  but,  in  some  degree  at  least, 
against  his  will  and  compulsory  upon  him.  The  question 
whether  the  liability  of  a  carrier  had  attached  depends  upon 
what  was  the  real  situation  disclosed  by  the  evidence  in  re- 
spect to  this  fact.  Were  the  goods  remaining  in  the  ware- 
house contrary  to  plaintiff's  order  to  have  them  shipped? 
This  depends  upon  what  was  the  real  understanding  between 
the  plaintiff  and  the  defendant's  foreman.  "Was  it,  in  effect, 
an  order  to  ship  the  goods?  and,  as  bearing  upon  that  ques- 
tion, Was  the  delay  for  the  defendant's  convenience,  and 
was  it  acquiesced  in  by  the  plaintiff,  or  was  it  really  against 
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his  will  ?  How  did  the  parties  understand  it  ?  It  seems  to 
this  court  that  this  question  was  not  so  clearly  in  the  de- 
fendant's favor,  upon  the  evidence,  as  to  justify  the  direc- 
tion of  a  verdict  for  the  defendant. 

JBy  the  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  remanded  for 
a  new  triaL 


Peaks,  Administrator,   Respondent,  vs.  Buell,  Appellant. 

May  S3  —  Jwie  20,  1895, 

Negligence:  Unguarded  unndow  qpeiiing  into  elevator  shaft:  Pleading: 

Conclusions  of  law, 

1.  A  complaint  alleging  that  plaintiff's  intestate,  a  plasterer,  visited 

one  of  the  upper  floors  in  defendant's  building  upon  his  invitation 
for  the  purpose  of  making  a  bid  on  plastering  certain  unfinished 
rooms,  and  was  struck  and  kUled  by  an  elevator,  operated  by  de- 
fendant's tenants,  while  looking  through  an  unguarded  open  win- 
dow, four  feet  above  the  floor,  opening  from  the  haUwaj  through 
which  he  was  passing  into  the  elevator  shaft,  which  had  the  ap- 
pearance of  an  unoccupied  room,  is  held  not  to  state  a  cause  of 
action.  The  Invitation  to  pass  through  the  hallway  to  inspect  the 
rooms  to  be  plastered  did  not  include  any  invitation  or  license  to 
the  deceased  to  thrust  his  head  through  the  window  into  the' ele- 
vator shaft 

2.  Allegations  in  the  complaint  that  it  was  defendant's  duty  to  erect 

and  maintain  guards,  etc.,  over  such  window,  and  that  he  neglected 
such  duty  by  allowing  the  window  to  remain  open  and  unguarded, 
are  held  to  be  the  pleader's  conclusions  of  law  from  the  facts  stated, 
and  not  to  be  admitted  by  a  general  demurrer. 

Ai^PEAL  from  an  order  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.     Heversed, 

The  complaint  alleges,  in  effect,  that  the  defendant,  Sep- 
tember 7,  1893,  owned  the  live-story  brick  store  building, 
with  basement,  therein  described,  which  was  newly  built; 
that  the  same  was  then  occupied  and  used  as  a  wholesale 
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and  retail  furniture  store,  salesroom,  and  warehouse  by  ten- 
ants of  the  defendant;  that  some  parts  thereof  remained 
unfinished  and  unplastered;  that  on  September  7, 1893,  the 
deceased  was  a  plasterer  and  a  stone  mason  by  trade ;  that 
on  that  day  the  deceased,  together  with  this  plaintiff,  who 
were  members  of  the  same  firm,  met  the  defendant,  and 
entered  into  conversation  with  him  about  plastering  on  the 
third  and  fourth  floors  of  said  building;  that  the  defend- 
ant stated  that  the  rooms  on  the  third  and  fourth  floors 
were  then  unplastered,  and  that  he  had  a  job  of  plastering, 
there  to  be  done ;  that  he  then  and  there  invited  the  de- 
ceased and /this  plaintiff  to  go  with  him  into  said  store  build- 
ing, and  look  at  and  examine  said  job  of  plastering  to  be 
done  therein,  and  to  make  a  bid  thereon ;  that  the  deceased,  in 
company  with  the  defendant  and  this  plaintiff,  proceeded  up 
several  flights  of  stairs  in  said  building,  until  they  reached  an 
open  space  or  landing  at  the  head  of  said  stairs  on  said  fourth 
floor;  that  said  place  of  landing  is  about  eight  feet  square, 
with  a  door  at  the  right-hand  side  as  you  go  forward,  open- 
ing into  a  large  storeroom  on  said  fourth  floor,  and  that  there 
is  a  narrow  corridor  leading  back  from  said  space  or  land- 
ing on  said  right-hand  side  a  distance  of  about  twenty  feet 
to  a  second  door,  which  also  opens  into  said  storeroom  on 
said  fourth  floor;  that  in  the  east  wall  surrounding  said 
space  or  landing,  and  directly  in  front  of  and  before  the 
stairway,  there  is  a  large  window,  composed  of  an  upper 
and  lower  sash,  each  sash  containing  a  single  pane  of  glass 
thirty-six  inches  square  in  size,  said  sash  being  hung  on  pul- 
leys, and  weighted,  and  being  easily  raised  or  lowered,  said 
sash  being  in  all  six  and  one-half  feet  in  height  by  three 
and  one-half  feet  in  width ;  that  the  lower  sill  of  said  win- 
dow is  about  four  feet  above  the  level  of  the  floor  of  said 
space  or  landing;  that  said  window  opens  into  a  large  ele- 
vator shaft,  in  which  there  was  in  use  and  running  at  the 
time  a  large  freight  elevator,  constructed  and  placed  therein 
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by  the  defendant;  that  said  elevator  shaft  is  six  and  one- 
half  by  eight  and  one-half  feet  in  dimensions,  and  is  well 
lighted,  having  windows  opening  into  it  from  the  outside 
on  the  rear  of  said  building,  and  also,  in  addition  thereto, 
receiving  light  through  the  wire  doors  opening  into  said  ele- 
vator from  the  several  floors  through  which  it  passes,  on  all 
of  which  said  floors  there  is  good  and  sufficient  light;  that 
said  elevator  shaft,  looking  through  said  window,  has  the 
appearance  of  a  large  unoccupied  room  within ;  that  Sep- 
tember 7,  1893,  said  deceased,  following  after  the  defendant 
and  this  plaintiff  to  the  space  or  landing  at  the  head  of  the 
stairs  on  the  fourth  floor,  and  going  and  being  there  for  the 
purpose  of  examining  said  building  and  storerooms  therein 
for  the  purpose  of  making  estimates  and  bids  upon  said 
job  of  plastering  therein,  as  aforesaid,  without  knowledge 
that  the  room  appearing  within  through  said  open  window 
was  a  portion  of  said  elevator  shaft,  said  window  being  then 
and  there  open  and  the  lower  sash  raised  to  a  sufficient 
height,  looked  through  said  opening;  that  at  that  time,  and 
then  and  there,  the  said  freight  elevator  in  said  elevator 
shaft  was  being  operated  by  the  defendant's  tenants,  and  was 
then  and  there  descending  from  the  fifth  floor  above,  and, 
without  noise  or  warning  of  any  kind  whatever,  descended 
upon  and  struck  the  said  deceased  upon  the  head,  injuring, 
crushing,  mangling,  maiming,  and  bruising  said  deceased, 
and  catching  and  holding  him  fast  between  the  under  side 
of  the  floor  of  said  elevator  and  the  lower  sill  of  said  win- 
dow; that  it  was  the  duty  of  the  defendant  to  erect,  put 
up,  and  maintain  in  and  aboat  said  elevator  shaft,  and  in 
the  place  where  said  window  was  located,  and  the  open- 
ing therein,  good  and  sufficient  guards,  locks,  bolts,  bars, 
defenses,  and  protection  over  and  above  said  window  and 
the  opening  caused  thereby  into  said  elevator  shaft,  and  to 
keep  the  same  closed  and  properly  barred  and  guarded,  and 
to  give  notice  by  proper  signs  and  marks  and  otherwise  of 
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the  location  of  said  elevator  shaft  and  the  freight  elevator 
in  use  therein ;  that  disregarding  said  duty,  and  by  the  wrong- 
ful acts,  neglect,  and  default  of  the  defendant,  his  agents 
and  servants,  in  failing  to  so  guard  said  opening,  the  de- 
ceased was  maimed,  bruised,  and  injured  as  aforesaid;  that 
said  deceased  was  at  the  time  thirty-nine  years  of  age,  in 
good  health  and  in  full  strength  and  vigor,  and  earning  $4 
per  day,  and  had  a  one-third  interest  in  said  firm,  amount- 
ing to  $300  per  month ;  that  said  deceased  died,  by  reason 
of  said  injuries,  September  7,  1893,  leaving,  him  surviving, 
his  widow,  who  was  entirely  dependent  upon  him  for  sup- 
port; that  March  27,  1894,  this  plaintiff  was  appointed  sole 
administrator  of  the  estate  of  said  deceased,  and  be  has 
since  qualified  as  such  and  entered  upon  the  discharge  of 
his  duties.    Wherefore  judgment  is  demanded. 

To  that  complaint  the  defendant  demurred  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  From  an  order  overruling  that  demurrer  the  de- 
fendant appeals. 

Geo,  E.  Sutherland^  for  the  appellant,  argued,  among  other 
things,  that  the  existence  of  a  large  window  opening  into  an 
unusually  well-lighted  small  elevator  shaft  was  not  at  all 
akin  to  a  trap  door  or  pit-fall,  which  always  implies  an  open- 
ing not  clearly  discernible  or  readily  seen.  A  private  owner 
who  invites  others  upon  his  grounds  or  premises  is  liable 
only  in  case  of  hidden  defects  or  pit-falls,  and  where  the 
danger  is  known  or  ought  to  have  been  anticipated  by  the 
proprietor.  Heath  v.  Metropolitan  E.  Co,  58  Hun,  604;  Eisen- 
herg  v,  M.  P,  JR.  Go.  33  Mo.  App.  85 ;  Spengeman  v.  Alter^ 
7  Misc.  (N.  T.),  61 ;  Hart  v.  Grennell,  122  N.  Y.  371,  375. 
An  owner  owes  a  licensee  no  duty  as  to  the  condition  of  his 
premises,  unless  imposed  by  statute,  save  that  he  should  not 
knowingly  let  him  run  upon  a  hidden  peril,  or  wilfully  cause 
him  harm ;  while  to  one  invited  he  is  under  obligation  for 
reasonable  security  for  the  jpurpoaea  of  the  invitation.    Beeh- 
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ler  V,  Daniels,  29  Atl.  Eep.  6,  7;  Learoyd  v.  Godfrey^  138 
Mass.  315;  Gordon  v.  Cummings,  152  id.  513;  Engel  v.  Smith, 
82  Mich.  1;  Bennett  v.  Railroad  Co,  102  U.  S.  577;  Walker 
V.  Winstanley,  155  Mass.  301.  The  distinction  which  is  clear 
and  which  applies  to  this  case  is  that  the  decedent  was  not 
invited  upon  defendant's  premises  to  inspect  the  elevator  or 
the  elevator  shaft.  He  had  nothing  whatever  to  do  with  it; 
he  was  invited  to  look  at  the  rooms  which  needed  plastering. 
For  application  of  the  foregoing  principles,  see  Severy  v. 
Nicherson,  120  Mass.  306,  307;  Metcalfe  v.  Cunard  S.  Co, 
147  id.  %^\  Ueinlein  v.  B.  <&  P.  JR.  Co.  id.  136;  Bector  v. 
Boston  K  L.  Co.  161  id.  558;  Hart  v.  Grennell,  122  N.  Y. 
371 ;  Gaffney  v.  Brown,  150  Mass.  479;  Johnson  v.  Ramberg, 
49  Minn.  341 ;  Ten  Broech  v.  Wells,  Fargo  <&  Co.  47  Fed. 
Eep.  690;  Canavan  v.  Stxiyvesant,  7  Misc.  (N.  T.),  113;  Lar- 
kin  V.  OPNeill,  119  N.  Y.  221 ;  Gihson  v.  Leonard,  143  111. 
182;  Rear  don  v.  Thompson,  149  Mass.  267;  Matthews  v.  Ben- 
sel,  51  N.  J.  Law,  30 ;  Parker  v.  Portland  Pub.  Co.  69  Me. 
173;  Indiana,  B.  cfe  W.  R.  Co.  v.  Bamhart,  115  Ind.  399; 
Bedell  v.  Ber/cey,  76  Mich.  435.  The  deceased  was  guilty  of 
contributory  negligence.  Johnson  v.  Ramberg,  49  Minn.  341 ; 
Bigelow  v.  West  End  St.  R.  Co.  161  Mass.  393;  Goltz  v.  M., 
L.  S.  &  W.  R.  Co.  76  Wis.  136,  141;  Pittsburg  <&  C.  R.  Co. 
V.  McClurg,  56  Pa.  St.  294;  Bun  v.  S.  <&  R.  R.  Co.  78  Va. 
645 ;  Indianapolis  dk  C.  R.  Co.  v.  Rutherford,  29  Ind.  82 ; 
Louisville  db  If.  R.  Co.  v.  Sickings,  5  Bush,  1 ;  Pittsburg  <& 
C.  R.  Co.  V.  Andrews,  39  Md.  329;  Spencer  v.  M.  <&  P.  du  C 
R.  Co.  17  Wis.  487,  494 ;  Beach,  Contrib.  Neg.  §  155 ;  Fed- 
eral St.  &  P.  V.  R.  Co.  V.  Gibson,  96  Pa.  St.  83 ;  Rutchins 
V.  Priestly  F.  W.  &  S.  Co.  61  Mich.  252. 

For  the  respondent  there  was  a  brief  by  KelZy  cfe  Kelly, 
and  oral  argument  by  John  T  Kelly.  They  contended,  inter 
alia,  that  no  suspicion  or^uggestion  of  the  existence  of  an 
elevator  shaft  was  brought  to  the  notice  of  the  deceased. 
Here  was  this  window  looldng  into  the  elevator  shaft,  which 


1^18.]  JANUAKY  TEEM,  1895.  513 

Peake  vs.  BuelL 

had  the  appearance  of  an  unfinished  room.  To  a  man  com- 
ing there  as  deceased  had  come,  expecting  to  find  one  or 
more  sach  rooms,  what  he  saw  must  have  confirmed  a  log- 
ical  and  natural  conclusion  of  any  mind,  that  this  was  one  of 
the  rooms,  and  while  waiting  for  the  door  to  open  the  most 
natural  thing  for  him  to  do  was  to  look  into  it.  It  was  the 
duty  of  the  defendant  to  keep  this  window  safely  closed 
or  to  provide  guards.  Beck  v.  Carter,  68  N.  Y.  283 ;  Oih- 
^oriy  P.  c&  Co.  V.  Sziepienshi,  87  HI.  App.  60;  Peoples 
Bcmh  V.  Morgolqfakij  76  Md.  432;  Sbtel  Aaso.  v.  Walter,  23 
Ifeb.  280;  Corby  v.  Hill,  93  Eng.  C.  L.  556;  Isow  v.  G.  T.  P. 
Co.  72  Me.  313;  CahUl  v.  Layton,  57  Wis.  600;  Dams  v.  C. 
<&  N.W.R.  Co.  58  id.  646;  Bright  v.  B.  &  P.  Co.  88  id. 
399;  Brezee  v.  Powers,  80  Mich.  172;  Engd  v.  Smith,  82  id. 
1;  Anderaon  v.  Kryter,  9  Cent.  L.  J.  385;  Gordon  v.  Cumr 
mings,  152  Mass.  513;  McPicka/rd  v.  Flint,  114  N.  Y.  222; 
Touaey  v.  Poherts,  id.  312;  Pan)i8  v.  Cent.  C.  Soc.  129  Mass. 
367.  If  there  could  possibly  be  any  question  as  to  whether 
or  not  the  deceased  had  turned  aside  from  the  object  of  his 
visit  and  thereby  become  a  trespasser,  that  fact  must  be  de- 
termined by  the  jury.     Gilbert  v.  Nagle,  118  Mass.  278. 

Cassoday,  J.  The  portions  of  the  complaint  alleging,  in 
eflfeot,  that  it  was  the  duty  of  the  defendant  to  erect,  put 
up,  and  maintain  guards,  locks,  bolts,  bars,  defenses,  and 
protection  over  and  above  the  window  mentioned  and  the 
opening  into  the  elevator  shaft  thereby  caused,  and  that  he 
disregarded  and  neglected  such  duty  by  allowing  the  window 
to  remain  open  and  unguarded,  must  be  regarded  as  the 
pleader's  conclusions  of  law  from  the  facts  therein  alleged. 
While  a  general  demurrer  is  an  admission  of  all  facts  stated 
in  the  pleading  demurred  to,  yet  it  does  not  admit  such 
mere  conclusions  of  law.  Pratt  v.  Lincoln  Co.  61  Wis.  62, 
:and  cases  there  cited. 

Counsel  for  the  plaintiff  is  undoubtedly  correct  in  contend- 

VOL.  90—83 
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ing  that  "  where  the  owner  of  land,  expressly  or  by  implica- 
tion, invites  others  to  come  upon  his  land,  if  he  permits 
anything  in  the  nature  of  a  snare  to  exist  thereon,  which 
results  in  injury  to  one  availing  himself  of  the  invitation 
and  who  at  the  time  is  exercising  ordinary  care,  such  owner 
is  answerable  for  the  consequences."  Beck  v.  Carter^  68 
2f .  T.  283.  Counsel  has  cited  numerous  other  cases  to  the 
same  effect,  notably  EUioU  v.  Pray^  10  Allen,  378,  where 
there  was  a  trap  door  negligently  left  open  on  the  way  lead- 
ing to  a  stairway ;  and  Pa/rker  v.  PorUamd  Pub,  Co,  69  Me. 
173,  S.  C.  9  Cent.  L.  J.  108,  where  the  door  leading  from  a  - 
dark  room  into  an  elevator  shaft  had  been  left  open  after 
business  hours;  and,  although  the  judgment  against  the  de- 
fendants was  reversed  for  error,  yet  it  was  held,  in  effect, 
that  defendants  were  bound  to  use  ordinary  care  in  keep- 
ing the  premises  and  the  usual  passageway  to  them  safe  for 
the  access  of  all  persons  exercising  ordinary  care  in  coming 
to  them  at  seasonable  Kov/rs  by  their  invitation,  express  or 
implied,  or  for  any  purpose  beneficial  to  them.  If,  instead 
of  the  window  in  question,  there  had  been  a  door  leading^ 
from  the  hallway  into  the  elevator  shaft,  and  that  door  had 
been  left  open,  and  the  deceased,  while  in  the  exercise  of  or- 
dinary care,  had,  by  some  inadvertence,  stepped  into  the 
elevator  shaft  and  been  injured,  then  we  would  have  had 
the  question  presented  which  was  involved  in  some  of  the 
cases  relied  upon.  Here  the  lower  sill  of  the  window  ia 
question  was  about  four  feet  above  the  level  of  the  floor  in 
the  hallway  where  the  deceased  stood  when  he  put  his  head 
through  the  window.  Had  he  kept  wholly  within  the  walla 
of  the  hallway,  he  would  have  remained  free  from  danger. 
True,  he  was  invited  by  the  defendant  to  inspect  certain  un- 
finished rooms  beyond  the  hallway,  with  the  view  of  con- 
tracting to  do  certain  labor  therein.  Of  course,  the  invita- 
tion included  an  invitation  to  pass  through  the  hallway  in 
question,  on  his  way  to  such  rooms;  but  such  invitation  to- 
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the  hallway  was  necessarily  limited  by  the  wall  between 
the  elevator  shaft  and  the  hallway.  It  included  no  express 
or  unplied  invitation  to  thrust  his  head  or  his  hands  through 
the  window  into  the  elevator  shaft.  He  could  only  do  that 
by  intending  to  do  so,  not  by  mere  inadvertence  or  neglect. 
The  opening  through  the  window  was  sufficiently  high  to 
prevent  injury  to  those  merely  using  the  hallway  as  a  pas- 
sageway. Injury  could  only  be  inflicted  by  the  voluntary 
exposure  of  some  part  of  the  person  through  the  opening. 
It  may  be,  as  contended,  that  the  moving  elevator  which  in- 
flicted the  injury  was  out  of  sight,  and  hence  that  the  dan- 
ger was  concealed  from  those,  inside  the  hallway.  Never- 
theless, it  was  a  danger  outside  of  the  hallway  into  which 
the  deceased  had  been  invited.  The  invitation  to  the  hall- 
way gave  him  no  license  to  protrude  himself  through  the 
window.  The  elevator  was  operated  by  the  defendant's^ 
tenants,  and  not  by  him.  The  defendant  owed  the  deceased 
no  duty  in  respect  to  the  operation  of  the  elevator.  To  con- 
stitute actionable  negligence,  the  defendant  must  be  guilty 
of  some  wrongful  act  or  breach  of  positive  duty  to  tJie  plaintr- 
iff.  Orimoold  -y.  (7.  cfe  N.  W.  R.  Go.  64  Wis.  652;  C6U  v. 
McKey,  66  Wis.  510;  Bowd  v.  C,  M.  cb  St.  P.  R.  Co.  84 
Wis.  116;  Ooff  V.  C.  R.  cb  M.  R.  Co.  86  Wis.  245.  After 
careful  consideration,  we  are  forced  to  hold  that  the  com- 
plaint fails  to  state  facts  constituting  such  wrongful  act  or 
breach  of  duty. 

By  the  Cov/rt. —  The  order  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 
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_  Stewabt,  Appellant,  vs.  Stewart,  Respondent. 
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Ejectment:  Recovery  for  improvements:  Color  of  title:  Discharge  ofmort- 

gage:  Stibrogation:  Tenants  in  common, 

"L  A  deed  which  has  been  adjudged  void  because  never  delivered  was, 
nevertheless,  up  to  the  time  of  such  judgment,  "  color  of  title " 
within  the  meaning  of  sea  8096,  R.  S.,  which  provides  that  the 
party  from  whom  land  is  recovered  shaU  be  entitled  to  have  the 
value  of  improvements  made  by  him  "  while  holding  adversely  by 
color  of  title  asserted  in  good  faith,  founded  on  .  .  .  any  writ- 
ten  instrument." 

2.  Where  the  grantees  in  a  deed,  believing  themselves  to  be  the  owners 
of  the  land  conveyed,  in  good  faith  paid  a  mortgage  thereon  and 
had  it  discharged  of  record,  they  will  be  subrogated  to  the  rights 
of  the  mortgagee,  as  against  those  taking  title  from  their  grantor 
by  descent,  when  their  deed  is  afterwards  adjudged  void  on  the 
ground  that  it  was  never  delivered. 

8.  In  ejectment  by  one  tenant  in  common  against  his  co-tenant  who 
had  been  in  possession  of  the  entire  premises,  holding  advers^y 
by  color  of  title  asserted  in  good  faith,  founded  on  a  deed  whichf 
however,  is  adjudged  to  be  void  because  never  delivered,  the  de- 
fendant was  properly  allowed  to  be  reimbursed  for  one  half  of  the 
moneys  paid  by  him  while  so  in  possession  to  discharge  a  mort- 
gage on  the  land,  and  for  taxes,  and  interest  thereon,  and  also  for 
one  half  the  value  of  repairs  and  improvements  made  by  hixn« 

4.  Although  some  of  the  items  allowed  in  such  case  were  not  specific- 
ally provided  for  in  sees.  8096-^008,  R  S.,  yet,  the  aUowanoe  being 
substantially  just  and  equitable,  mere  technical  errors  aie  disre- 
garded. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wauke- 
sha county :  A.  Soon  Sloan,  Circuit  Judge.    Affi/rmed. 

On  February  3, 1860,  one  Alexander  Stewart,  being  the 
owner  and  in  possession  of  the  forty  acres  of  land  in  ques- 
tion, made  an  ordinary  warranty  deed  of  the  same,  running 
to  two  of  his  nephews,  both  sons  of  his  deceased  brother 
Archibald,  to  wit,  the  defendant,  Archibald  8tewa/rt^  and  his 
brother,  James  A.  Stewart.    Said  James  A.  and  said  Archi- 
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icUd  went  into  possession  of  said  premises  under  said  deed 
at  the  time  of  its  execution.  Said  real  estate  was  very  stony 
and  rough,  and  at  that  time  there  was  a  mortgage  thereon 
to  one  Mullens,  for  $500,  drawing  interest  at  the  rate  of  ten 
per  cent,  per  annum,  given  in  1856  and  recorded  February 
3, 1860.  On  September  23, 1862,  the  said  grantees  named 
in  said  deed,  Archibald  and  James  A.  Stewart,  believing 
that  they  were  the  owners  of  said  real  estate,  paid  in  good 
faith  $500  on  the  said  mortgage,  and  by  reason  of  such  pay- 
ment obtained  a  satisfaction  piece  therefor,  and  also  paid 
the  taxes  upon  said  real  estate  which  were  assessed  thereon 
from  1860  up  to  and  including  1873. 

On  March  Y,  1873,  the  said  Alexander  Stewart  died  in- 
testate, leaving,  him  surviving,  as  his  sole  heirs  at  law,  the 
said  Archibald  and  James  A.,  as  children  of  his  deceased 
brother  Archibald,  and  the  plaintiff,  John  Stewart,  and  his 
brothers  and  sisters,  as  the  children  of  his  deceased  brother 
John.  On  March  8, 1873,  the  said  Archibald  and  James  A. 
caused  said  deed  of  February  3, 1860,  to  be  recorded.  There- 
upon said  John  and  his  brothers  and  sisters,  as  such  heirs  at 
law,  filed  a  bill  in  equity  against  the  said  Archibald  and 
James  A.,  to  set  aside  said  deed  and  the  record  thereof.  As 
the  result  of  that  suit  it  was  adjudged,  June  12, 1879,  that 
said  deed  was  never  delivered,  and  hence  the  same  and  the 
record  thereof  were  set  aside  and  canceled.  Stewart  v.  Steic- 
art,  41  Wis.  624;  S.  G.  50  Wis.  445. 

Prior  to  the  commencement  of  this  action  said  Archibald 
purchased  of  his  said  brother,  James  A.,  all  the  right,  title, 
and  interest  that  said  James  A.  had  in  and  to  said  premises, 
and  said  John  purchased  of  his  brothers  and  sisters  all  the 
right,  title,  and  interest  they  had  in  and  to  said  premises. 
On  May  27, 1891,  the  said  John,  as  such  heir  at  law  and 
such  purchaser,  commenced  this  action  of  ejectment  against 
the  said  Archibald  to  recover  an  undivided  one-half  of  said 
premises.    The  complaint  is  in  the  statutory  form.    The  de- 
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fendant  answered  by  way  of  denials,  adverse  possession, 
claim  of  title  in  good  faith  under  said  deed,  and  for  improve- 
ments and  betterments  made  upon  the  premises  in  good  faith, 
by  way  of  equitable  counterclaim.  The  plaintiff  replied  to 
said  counterclaim.  As  the  result  of  that  litigation,  it  was 
held  that  the  former  judgment  was  conclusive  upon  the  par- 
ties; that  said  deed  of  February  3,  1860,  was  never  deliv- 
ered ;  and  that  the  plaintiff  and  defendant  held  the  premises 
as  tenants  in  conmion.    Stewart  v.  Stewart^  83  Wis.  364. 

Thereupon,  Arckibald  Stewarts  claims  for  improvements 
and  betterments  were  tried,  and  at  the  close  of  the  trial, 
February  8, 1894,  the  circuit  court  found,  as  matters  of  fact, 
among  other  things,  that  said  Archibald  Stewart  has  re- 
mained in  the  possession  of  said  premises  from  the  time  his 
uncle  Alexander  died,  up  to  the  present  time,  under  a  firm 
faith  and  belief  that  he  was  the  owner  of  said  premises,  and 
in  good  faith  improved  said  premises,  and  paid  all  the  taxes 
assessed  thereon,  and  also  built  and  repaired  fences,  dug  up 
stones,  and  cleared  said  lands  from  stones  and  stumps,  also 
destroyed  large  patches  of  noxious  weeds,  Canada  thistles, 
etc.,  hauled  and  spread  large  quantities  of  manure  upon  said 
premises,  so  that  the  same  became  quite  valuable,  and  that 
the  clearing  of  stones  and  stumps  off  from  said  lands,  and 
also  the  improvements,  were  done  prior  to  1879 ;  that  the  im- 
provements by  way  of  fences  and  clearing  up  of  stones,  etc., 
are  reasonably  worth  the  sum  of  $200,  without  taking  into 
consideration  the  destruction  of  noxious  weeds  or  the  haul- 
ing and  spreading  of  manure  as  aforesaid;  that  the  destruc- 
tion of  weeds  and  hauling  and  spreading  of  manure  does  not 
come  within  the  statute;  that  Archibald^ a  claim  for  interest 
upon  taxes  paid  by  him  is  only  allowed  at  seven  per  cent,  per 
annum;  that  at  the  time  of  the  death  of  said  uncle  the  said 
Arch  ibald  and  his  brother  James  had  expended  on  said  real 
estate,  by  way  of  paying  off  the  mortgage  and  taxes,  and 
interest  upon  the  same,  the  sum  of  $1,037.20,  and  that  the 
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taxes  and  interest  upon  the  premises  since  1873,  up  to  the 
present  time,  have  been  paid  by  said  Archibald;  that  a  fair 
rental  value  of  said  premises  during  said  period,  taking  into 
consideration  the  improvements  made  by  the  said  Archibald 
«ince  1873,  is  $66  a  year,  making  $1,386  since  1873  to  Jan 
<uary  1, 1894,  and  that  said  Archibald  has  cut  wood  on  said 
premises,  and  used  or  sold  the  same,  to  the  amount  of  thirty 
oords,  and  the  same  was  reasonably  worth  $2.50  per  cord ; 
that  said  Archibald  has  kept  possession  of  said  real  estate 
in  good  faith,  believing  that  he  was  the  owner  thereof,  and 
xnade  the  improvements  mentioned,  for  which  he  should  be 
paid  one  half,  and  as  an  offset  against  the  same  should  be 
allowed  one  half  of  the  rental  value  of  said  real  estate,  and 
one  half  of  the  wood  disposed  of,  and  all  damages  and  costs 
in  the  ejectment  action.  And  the  court  states  the  account 
between  these  two  parties  so  as  to  strike  a  balance  in  favor 
of  the  said  Archibald^  and  against  the  said  JohriyOt  $631.32, 
for  which  said  sum  the  said  Archibald  should  have  judg- 
ment and  a  lien  upon  the  interest  the  said  John  has  in  said 
real  estate. 

And,  as  conclusions  of  law,  the  courf  finds  that  the  judg- 
ment in  the  action  of  ejectment  should  be  a  conditional  one, 
declaring  that  the  said  Johm,  pay  to  the  said  Archibald  the 
sum  of  $631.32  within  the  time  required  by  statute  and  as  a 
condition  precedent  to  execution  in  the  action  for  ejectment, 
and  that  said  sum  of  $631.32  so  assessed  and  established  for 
improvements  be  a  lien  upon  the  said  real  estate,  and  that 
said  amount  should  be  paid,  with  interest  thereon  at  six  per 
oent.  per  annum  from  August  30, 1893.  From  the  judgment 
'entered  thereon  accordingly,  with  costs,  the  said  John  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Carney^  Clasen  db 
WaUh^  and  oral  argument  by  E.  D.  Walsh. 

For  the  respondent  there  was  a  brief  by  Chajin  &  Parle- 
inson^  and  oral  argument  by  E.  W,  Chajin, 
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Oassodat,  J.  Upon  the  former  appeal  in  this  case  it  was 
fully  determined  that  the  decree  in  the  equity  suit,  entered 
June  12, 1879,  and  affirmed  by  this  court  (60  "Wis.  445),  to- 
the  effect  that  the  deed  of  February  8, 1860,  was  never  in 
fact  delivered,  and  that  the  plaintiff  in  this  action  of  eject- 
ment, commenced  May  27, 1891,  and  the  defendant,  are  ten- 
ants in  common,  each  owning  an  undivided  one-half  of  the- 
premises,  was  conclusive.  83  Wis.  364.  The  questions  now 
presented  for  consideration  are  as  to  the  amount,  if  any- 
thing, the  defendant,  Archihaldy  should  be  allowed  for  im- 
provements and  expenditures,  on  his  accounting  for  rents, 
issues,  and  profits  during  the  many  years  that  he  and  his 
brother,  James  A.,  were  in  possession. 

1.  ]!7^otwithstanding  such  conclusiveness  of  the  decree  in 
the  equity  suit,  we  are  constrained  to  hold  that  the  findings^ 
to  the  effect  that  James  A.  and  Archibald  were  in  possession 
of  said  premises,  holding  the  same  adversely  by  color  of  title 
asserted  in  good  faith,  founded  on  a  written  instrument,, 
to  wit,  the  deed  of  February  3, 1860,  from  the  time  they  so 
entered,  down  to  the  rendition  of  said  decree,  is  supported^ 
by  the  evidence,  within  the  meaning  of  sees.  5096-3098,  R.  S. 
By  such  color  of  title  is  included  a  tax  deed  void  upon  its- 
face.  It  also  includes  a  tax  deed  void  for  reasons  going  to> 
the  groundwork  of  the  tax  or  assessment  upon  which  such 
deed  is  issued.  Zwietuach  v.  Waikins^  61  Wis.  620.  Such 
holding  adversely  is  only  to  be  by  color  of  title  thus  as- 
serted m  goodfaiihy  and  such  color  of  title  may  be  by  a  writ- 
ten instrument  having  an  infirmity  making  it  absolutely  voicL 
upon  its  face.  Ihid.  Otherwise,  the  statute  would  rarely 
afford  any  protection. 

2.  The  mortgage  upon  the  premises  was  paid  by  James  A. 
and  ArcMhcdd  prior  to  the  death  of  the  uncle,  but  the  cir- 
cumstances under  which  it  was  so  paid  and  discharged,  as 
found,  were  such  as  to  entitle  them,  in  equity,  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  even  as  against  the 
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uncle ;  and  certainly  the  equities  in  their  favor  are  as  strong, 
if  not  stronger,  as  against  those  who  have  taken  title  from 
him  by  descent.  Morgan  i).  Ha/nvmettj  23  Wis.  30 ;  Blodgett 
V.  JSittj  29  Wis.  169;  Levy  v.  Martin^  48  Wis.  198;  Jones  v. 
Parker,  51  Wis.  218;  Ca^ey  v.  Boyle,  63  Wis.  674;  Wilton  v. 
Mayherryj  76  Wis.  191 ;  Baker  v.  Baker,  2  S.  Dak.  261.  In 
several  of  these  cases,  as  here,  the  mortgage  was  discharged 
of  record,  but  equity  kept  it  alive  for  the  purpose  of  doing 
justice  and  enforcing  good  conscience  between  the  parties. 
Having  in  good  faith  paid  the  mortgage  while  thus  in  po&- 
session,  James  A.  and  Archibald  should,  in .  equity,  be  re- 
garded as  having  thereby  acquired  an  interest  in  the  premise* 
commensurate  with  the  amount  of  money  so  paid. 

3.  As  indicated  in  the  opinion  of  Mr.  Justice  Pinney  on 
the  former  appeal,  the  decree  of  June  12, 1879,  conclusively 
determined  that  the  parties  were  tenants  in  common  in  th& 
land,  and  that  since  that  date,  at  least,  their  respective 
rights  as  to  this  land  are  such  as  grow  out  of  their  relation- 
ship as  tenants  in  common.  Since  the  statute  of  Anne, 
which  became  a  part  of  the  common  law  of  this  country,, 
the  right  to  maintain  an  action  for  accounting  for  rents,  is- 
sues, and  profits  has  generally,  if  not  uniformly,  been  recog- 
nized in  the  United  States.  In  this  state  that  statute  has 
been,  in  effect,  re-enacted  and  extended.  E.  S.  sees.  2199, 3082,. 
3173,  3192.  In  such  actions  this  court  has  repeatedly  sanc- 
tioned the  right  of  the  tenant  in  possession  to  be  allowed,, 
in  such  accounting,  to  be  reimbursed  for  moneys  expended 
in  payment  of  taxes  and  extinguishing  liens  upon  the  com- 
mon  property.  MoZaitghXin  v.  Cv/rt^  Estate,  27  Wis.  644 ;. 
FrerUz  v.  Elotsch,  28  Wis.  312 ;  Bannig  v.  MiceUer,  82  Wis. 
243,  244,  and  cases  there  cited.  So  the  tenant  in  common 
in  possession  may,  in  an  ejectment  suit,  be  allowed  to  set 
off  the  value  of  necessary  repairs  and  permanent  improve- 
ments. Ba/vis  V.  Louk,  30  Wis.  308 ;  Clark  t?.  Plummer,  31 
Wis.  442;  McCruhb  .v.  Bray,  36  Wis.  333.     So  the  tenant 
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making  such  expenditures  has  been  allowed  to  enforce  con- 
tribution in  an  action  of  assumpsit  or  for  an  accounting. 
Owinneth  v.  Thompsoriy  9  Pick.  31 ;  Wheeler  v.  Wheeler,  111 
Mass.  247;  Ruffners  v.  Lewis's  Exfrs,  7  Leigh,  720;  8.  C.  30 
Am.  Dec.  613.  Such  contribution  has  also  been  enforced  in 
actions  for  partition.  Eohmson  v.  McDonald,  11  Tex.  385 ; 
K  C.  62  Am.  Dec.  480,  and  notes ;  Western  v.  Shilea,  35  Fed. 
Kep.  674.  The  proceeding  in  the  case  at  bar  to  enforce 
contribution  is  equitable  in  its  nature,  and  hence  the  prin- 
ciples mentioned  are  peculiarly  applicable.  Applying  those 
principles  to  this  case,  and  we  must  hold  that  the  defendant, 
Archibald,  was  properly  allowed  to  be  reimbursed  for  one 
half  the  moneys  paid  by  him  and  his  brother,  James  A., 
while  in  possession,  on  account  of  the  mortgage,  taxes,  and 
interest  thereon,  and  for  one  half  the  value  of  the  repairs 
and  improvements  made  by  them  or  either  of  theuL  While 
some  of  the  items  allowed  are  not  specifically  provided  for 
in  sees.  3096-3098,  E.  S.,  yet,  upon  the  broad  principles  of 
equity  mentioned,  the  allowances  made  to  the  respective 
parties  are  substantially  just  and  equitable,  and  mere  tech- 
nical errors,  therefore,  are  to  be  disregarded.  R.  S.  sec. 
2829. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Matbb,  Respondent,  vs.  The  Milwauseb  Stbeett  Railway 

Company,  Appellant. 

May  28— June  BO,  1896. 

Personal  injuries:  Pile  of  snow  in  street:  Evidence:  Inaccurate  plat: 
SpecicU  verdict:  Assuming  controverted  fact:  Improper  remark  of 
counsel:  Immaterial  errors. 

L  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 
pile  of  snow  placed  in  the  street  by  defendant's  employees^  evi- 
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dence  as  to  their  piling  snow  in  the  street  should  be  limited  to  the 
place  of  the  accident  or  its  immediate  vicinity. 

%  A  witness  having  testified  to  having  seen  snow  piled  in  several 
different  places  in  the  vicinity,  among  others  at  the  exact  place 
in  question,  a  motion  to  strike  out  his  entire  answer  was  properly 
overruled. 

&  The  submission  in  a  sx)ecial  verdict  of  questions  which  in  form  pre- 
supposed the  existence  of  the  pile  of  snow  was  not  a  material 
•error,  where  a  preceding  question  was  as  to  whether  a  pile  of 
snow  was  the  proximate  cause  of  the  accident,  and  the  jury  were 
told  that  if  they  answered  that  question  in  the  negative  they  need 
not  answer  the  remaining  questions. 

4k  The  admission  in  evidence  of  an  inaccurate  plat  is  not  a  material 
error  where  the  jury  viewed  the  premises  and  it  does  not  appear 
that  the  inaccuracy  could  have  had  any  prejudicial  effect 

&  An  improper  remark  of  plaintiff's  counsel  in  his  argument  to  the 
jury  in  respect  to  the  amount  of  damages  will  not  work  a  re- 
versal, where  the  attention  of  the  trial  court  was  not  called  to  it 
in  any  way  and  the  damages  recovered  were  very  moderate. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  0.  Lttdwig,  Judge.    Affi/rmed. 

Personal  injuries.  The  plaintiff  was  riding  in  a  sleigh  on 
Third  street  in  the  city  of  Milwaukee,  on  the  morning  of 
February  20, 1893,  at  about  5  o'clock,  with  two  other  men, 
named  Magnus  and  Weiss,  the  horse  being  driven  by  Mag- 
nus. They  drove  north  on  Third  street  to  the  point  of  its 
intersection  with  Green  Bay  avenue.  Third  street  runs  di- 
rectly north  and  south,  while  Green  Bay  avenue  runs  north- 
west and  comes  into  Third  street  at  an  acute  angle.  A 
double  line  of  street  railway  tracks,  owned  and  operated  by 
defendant,  runs  north  on  Third  street  and  turns  northwest 
on  Green  Bay  avenue.  A  large  car  barn  of  the  defendant 
is  located  on  the  east  side  of  Third  street,  just  opposite  its 
intersection  with  Green  Bay  avenue,  and  eight  tracks  run 
out  of  the  bam.  These  tracks  run  straight  west,  partly 
across  Third  street,  and  then  curve  to  the  northwest,  and 
all  finally  come  into  the  easterly  main  track  of  the  line  by 
means  of  switches.  The  plaintiff  and  his  companions  crossed 
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the  bam  tracks  and  then  tnmed  onto  Green  Bay  avenue^ 
where,  according  to  their  testimony,  they  ran  into  a  large 
pile  of  hard  snow  between  the  easterly  track  and  the  side- 
walk, by  means  of  which  the  sleigh  was  tipped  over  and 
they  were  thrown  out,  the  pkintiflf  being  seriously  injured. 
The  plaintiff's  claim  was  that  this  pile  of  snow  was  placed 
there  by  the  defendant's  servants  in  clearing  away  the  snow 
from  the  tracks  in  front  of  the  car  barns.  .  The  defendant 
•  denied  that  any  snow  had  been  placed  there  by  its  employees^ 
The  jury  returned  the  following  special  verdict :  "  (1)  Was- 
the  plaintiff,  on  February  20, 1893,  between  4  and  5  o'clock 
A.  M.,  while  traveling  on  and  along  Green  Bay  avenue,  in. 
the  Thirteenth  ward  of  the  city  of  Milwaukee,  injured  by* 
reason  of  the  sleigh  in  which  he  was  seated  being  tipped 
over  and  he  thrown  out  of  the  sleigh  ?  Answer  (Jn/  the  caurt). 
Yes.  (2)  "Was  the  proximate  cause  of  the  injury  a  pile  of 
snow  situated  on  the  east  side  of  Green  Bay  avenue,  just 
north  of  the  intersection  of  Third  street?  A.  Yes.  (3)  If 
you  answer  the  second  question  in  the  aflirmative,  was  the 
pile  of  snow  placed  there  by  servants  or  employees  of  the 
defendant?  A.  Yes.  (4)  If  you  answer  the  third  question 
in  the  aflBrmative.  were  the  servants  or  employees,  when 
they  pUed  the  sno;  there,  wking  within  the  sipe  ^f  their 
employment  or  with  the  knowledge  and  consent  of  the  de- 
fendant? A.  Yes.  (5)  "Was  Green  Bay  avenue,  at  the  place 
of  accident,  when  not  obstructed,  adapted  or  used  for  ordi- 
nary travel,  from  curb  to  curb?  A.  Yes.  (6)  Was  the  pile 
of  snow  an  obstruction  to  travel  in  the  ordinary  traveled 
part  of  Green  Bay  avenue  ?  A.  Yes.  (7)  Was  the  pile  of 
snow  an  obstruction  to  travel  on  Green  Bay  avenue,  between 
the  east  and  west  curbing  thereof?  A.  Yes.  (8)  Did  the 
pile  of  snow  render  the  highway  dangerous  or  unsafe  for 
public  use?  A.  Yes.  (9)  Was  the  plaintiffs  driver  traveling 
in  the  ordinary  traveled  part  of  the  highway  when  the  sleigh 
tipped  ?    A.  Yes.    (10)  Was  there  any  want  of  ordinary  care 
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•on  the  part  of  the  plaintiff  or  the  driver  of  the  sleigh  which 
proximately  contributed  to  the  injury  ?  A.  No.  (11)  Was 
there  any  want  of  ordinary  care  on  the  part  of  the  defend- 
ant or  its  servants  or  employees  which  was  the  proximate 
cause  of  the  injury  ?  A,  Yes.  (12)  If  the  court  should  be  of 
the  opinion  that  the  plaintiff  is  entitled  to  recover,  at  what 
sum  do  you  assess  his  damages?    A.  $1,200." 

From  judgment  for  the  plaintiff  upon  this  verdict  the  de- 
fendant appealed. 

For  the  appellant  there  was  a  brief  by  Miller^  Noyes^ 
MiMer  dk  WahZ,  and  oral  argument  by  George  H,  Wahl. 

For  the  respondent  there  was  a  brief  by  Granger  &  Son^ 
and  oral  argument  by  S,  TF.  Granger. 

WiKSLow,  J.  It  is  manifest  that  the  judgment  is  sustained 
by  findings  of  the  special  verdict,  and  examination  of  the 
record  shows  that  there  was  sufficient  evidence  to  sustain 
the  findings.  Therefore,  unless  error  occurred  in  the  rulings 
upon  the  trial,  the  judgment  must  be  sustained. 

It  is  claimed  by  defendant  that  testimony  tending  to  show 
the  deposit  of  piles  of  snow  by  the  defendant's  employees 
in  other  places  than  that  where  the  accident  occurred  was 
•erroneously  admitted.  Doubtless,  the  testimony  as  to  such 
deposit  of  snow  should  be  limited  to  the  immediate  vicinity 
of  the  place  of  the  accident.  The  fact  that  snow  was  piled 
by  the  employees  at  other  places  is  not  proof  that  they  piled 
it  at  the  place  of  the  accident,  and  such  was  evidently  the 
view  of  the  trial  judge,  as  he  several  times  ruled  that  such 
testimony  must  be  confined  to  the  place  of  the  accident.  It 
is  true  that  one  witness,  who  lived  in  the  immediate  vicinity, 
testified  to  having  seen  snow  piled  in  several  different  places 
about  the  intersection  of  Third  street  and  Green  Bay  ave- 
nue, among  others  at  the  exact  place  in  question,  and  a  mo- 
tion to  strike  out  the  entire  answer  was  overruled ;  but  this 
motion  was  evidently  too  broad  in  its  scope,  as  the  answer, 
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SO  far  as  it  pertained  to  the  place  in  question,  was  certainly 
competent.  On  examination  of  the  testimony  of  all  the  wit- 
nesses who  testified  upon  this  point,  we  think  it  fairly  ap- 
pears that  the  testimony  was  practically  confined  to  the 
place  of  accident  or  its  immediate  vicinity. 

Two  plats  were  introduced  in  evidence,  showing  the  inter- 
section of  the  two  streets  and  the  location  of  the  main  and 
switch  tracks,  one  being  introduced  by  the  plaintiff,  and 
one  by  the  defendant.  It  appears  that  the  plaintiff's  plat 
was  not  quite  accurate  in  its  representation  of  the  places 
where  the  switch  tracks  joined  the  main  track,  and  the  re- 
ception of  this  inaccurate  plat  in  evidence  is  alleged  as  error. 
The  inaccuracy  in  this  regard  is  not  disputed,  but,  as  the 
jury  had  viewed  the  premises,  and  as  it  does  not  appear  that 
such  inaccuracy  could  have  any  prejudicial  effect  on  the  de- 
termination of  the  issues  presented,  there  was  no  error  com- 
mitted. 

It  is  said  that  it  was  error  to  submit  to  the  jury  the  sixth,, 
seventh,  and  eighth  questions  of  the  special  verdict,  for  the 
reason  that  they  presuppose  the  existence  of  a  pile  of  snow 
in  Green  Bay  avenue,  which  was  a  controverted  question. 
The  fact  seems  to  have  been  very  conclusively  proven  that 
there  was  a  pile  of  snow  at  the  place  in  question  at  the  time 
of  the  accident;  but  even  if  there  were  substantial  contro- 
versy upon  the  point,  we  still  think  there  was  no  prejudicial 
error  in  the  form  of  these  questions,  because  the  jury  had 
been  previously  told,  in  substance,  that  if  they  answered  the 
second  question  in  the  negative, —  that  is,  that  the  proxi- 
mate cause  of  the  injury  was  not  a  pile  of  snow, —  they 
need  not  answer  the  remaining  questions.  Thus  the  jury 
were  quite  plainly  told  that  the  existence  of  the  pile  of  snow 
was  a  question  for  them  to  settle,  and  which,  if  settled  in 
the  negative,  was  decisive  of  the  case. 

Ill  the  closing  argument  the  plaintiffs  counsel  used  the 
following  language,  which  was  excepted  to  by  the  defend- 
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ant :  "  Give  the  plaintiff  such  snm — I  started  to  say  such 
sum  as  would  be  a  panishment,  but  I  don't  say  it;  I  take  it 
all  back."  The  remark  was  improper,  but  the  attention  of 
the  court  does  not  seem  to  have  been  called  to  it  in  any 
way,  nor  was  there  any  ruUng  upon  it,  nor  request  to  maka 
a  ruling.  Furthermore  the  damages  recovered  were  very 
moderate,  considering  the  serious  nature  of  the  plaintiff'* 
injuries.  Under  these  circumstances  there  is  no  error.  Heuoke 
V.  MUwomkee  Gity  B.  Co.  69  Wis.  401. 
By  the  Court. —  Judgment  affirmed. 
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Oriminal  law  and  practice:  Incest:  Rape:  Preliminary  examination:    90  527 

FteadiTig:  Joinder  0/  eounts:  Election:  Evidence:  Leading  quee-  115         *327 
tione:  Accomplice:  Subeequent  offeneee:  Inatructions  to  jury. 

1.  The  preliminary  examination  of  a  person  charged  with  incest  dis- 

dosed  facts  indicating  that  he  had  committed  rape  against  the 
person  of  his  daughter,  and  an  information  was  filed  accordingly^ 
charging  in  one  count  the  rape  and  adding  thereto  a  count  for 
incest  founded  on  the  same  transaction.  Held,  that  a  plea  in  abate- 
ment of  the  first  count  on  the  ground  that  defendant  had  not  had 
a  preliminary  examination  for  the  ofifense  charged  theiein,  was 
properly  overruled.    Sea  4G58,  S.  &  R  Ann.  Stats. 

2.  A  count  for  incest  may  be  joined  with  one  for  rape  founded  on  the 

same  transaction.  A  remark  to  the  contrary  in  State  v.  Shearp^ 
61  Wis.  460,  held  obiter. 

8.  Where  the  joinder  in  such  a  case  was  intended  merely  to  meet  th& 
different  legal  aspects  which  the  evidence  might  give  the  case^ 
the  trial  court  rightly,  in  its  discretion,  refused  to  require  an  elec- 
tion between  the  counts. 

4  The  aUowance  of  leading  questions  to  the  prosecutrix  in  this  case 
is  held  not  to  have  prejudiced  the  defendant  so  that  it  should 
work  a  reversal 
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J6,  Although  the  testimony  of  an  accomplice  is  the  only  evidence 
against  the  accusedi  the  trial  court  is  not  required  to  direct  an 
acquittal,  nor,  in  the  absence  of  a  request  therefor,  to  give  any  in- 
structions as  to  the  effect  of  such  testimony. 

6.  The  fact  that  one  accused  of  incest  used  a  certain  amount  of  force 

to  overcome  the  resistance  actually  made  will  not  enable  him  to 
escape  punishment  for  incest,  the  parties  being  within  the  pre- 
scribed degree  of  consanguinity,  if  the  force  and  resistance  used 
were  not  sufficient  to  constitute  rape. 

7.  If,  in  the  commission  of  the  incestuous  act,  the  female  was  the 

victim  of  force,  fraud,  or  undue  influence,  so  that  she  did  not  act 
voluntarily  and  join  in  the  commission  of  the  act  with  the  same 
intent  that  the  accused  did,  she  ought  not  to  be  regarded  as  an 
accomplice.  In  all  such  cases,  where  it  is  to  be  proved  inferen- 
tially,  the  question  of  accompliceship  is  one  of  fact  for  the  jury. 
6.  On  a  prosecution  for  incest,  evidence  was  admitted  tending  to  show 
improper  relations  between  defendant  and  one  of  his  witnesses 
subsequent  to  the  offense  charged.  After  stating  that  such  evi- 
dence was  admitted  to  show  the  relations  of  the  witness  to  de- 
fendant, so  as  to  throw  light  upon  the  credibility  of  her  testimony, 
the  court  charged  the  jury  to  the  effect  that  they  should  only  con- 
sider it  as  it  had  a  bearing  on  the  question  whether  defendant  was 
guilty  of  the  offense  charged.  Held  error,  such  evidence  not  being 
competent  on  that  question. 

Ereob  to  review  a  judgment  of  the  circuit  court  for  Brown 
<50unty :  S.  D.  Hastings,  Je.,  Circuit  Judge.    Reversed, 

The  plaintiff  in  error  was  tried  upon  an  information  con- 
taining two  counts:  Firet,  for  rape  committed  upon  his 
daughter  Ida  Porath,  July  10,  1891 ;  and  the  second  for  in- 
vest committed  with  her  on  the  same  date;  they  not  being 
lawfully  married  to  each  other,  and  the  defendant  then  hav- 
ing  a  lawful  wife,  Frederica  Porath,  still  alive,  and  the  said 
Ida  being  then  and  there  the  daughter  of  the  said  defend- 
ant and  his  said  wife  Frederica.  The  defendant  pleaded  in 
abatement  of  the  first  count  that  he  had  not  had  a  prelim- 
inary examination  for  the  offense  charged  in  it,  and  had  not 
waived  the  same;  but  the  court,  at  the  trial,  overruled  the 
plea;  and,  the  defendant  having  pleaded  not  guilty  to  both 
counts,  he  moved  that  the  district  attorney  be  required  to 
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elect  on  which  count  he  would  proceed  to  trial  The  court 
denied  the  motion.  The  evidence  on  the  plea  in  abatement 
showed  an  arrest  and  preliminary  examination  upon  the 
charge  of  incest  stated  in  the  second  count,  and  that  the  evi- 
dence then  taken  tended  to  show  that  the  intercourse  that 
had  taken  place  with  the  prosecutrix  was  had  by  force  and 
violence  of  the  defendant,  and  against  her  will. 

At  the  trial,  the  prosecutrix,  Ida  Porath,  testified,  after 
some  preliminary  details,  to  the  particular  transaction  in 
question,  which  she  said  took  place  in  July,  1891,  in  the  hay 
mow  of  the  defendant's  barn,  where  she  was  pitching  hay; 
that  her  brother  threw  the  hay  up  to  her,  and  the  defendant 
came  to  help  her.  She  was  at  that  time  thirteen  years  old, 
and  sixteen  at  the  time  of  the  trial;  and  the  record  shows 
that  she  answered  mainly  by  monosyllables, "  Yes"  or  "  No," 
and  in  a  low  tone,  and  the  repetition  of  questions  would  in- 
dicate with  some  hesitation.  After  stating  that  the  defend- 
ant came  to  help  her  pitch  the  hay  further  back,  she  was 
asked:  Q.  What  did  he  do  then?  Did  he  lay  his  hands  on 
you  at  all?  A.  Yes.  Q.  Well,  after  he  laid  his  hands  on 
you,  what  did  he  do  then?  A.  He  was  trying  to  throw  me 
down.  Q.  Did  he  throw  you  down?  A.  Yes.  Q.  What 
did  he  do  then?  Did  he  disturb  your  clothing  in  any  way  ? 
A.  Yes.  Q,  What  did  he  do  with  it?  What  did  he  do 
with  it  ?  Well,  speak  right  up.  The  Court:  Go  on,  and  tell 
what  he  did.  District  Attorney:  That  is  what  you  are  here 
for, —  to  tell  what  you  know  about  it.  A.  He  was  going  to 
pull  up  my  clothes.  Q.  Well,  did  he  pull  up  your  clothes  ? 
A.  Yes,  sir,  Q.  What  more  did  he  do?  Well,  did  he  have 
sexual  intercourse?  (Objected  to  as  leading.  Objection 
overruled.)  A.  Yes,  sir."  She  then  testified  that  he  told 
her  he  would  kill  her  if  she  mentioned  it;  that  she  resisted 
him,  pushed  him  back,  and  told  him  to  stay  back;,  that  she 
cried  out,  and  he  held  her  with  one  arm  around  her  and  the 

other  over  her  mouth;  that  she  did  all  she  could  to  prevent. 
Vou  00—34 
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him;  and  also  testified  to  actual  penetration ;  that  they  were 
alone  until  her  mother  came  into  the  barn,  and  listened,  and 
called:  ^^ Ernest  Porath^  have  you  not  got  any  sense?" 

She  testified  that  the  defendant  had  had  intercourse  with 
her  before,  but  not  afterwards,  and  that  she  complained  the 
next  day  after  the  transaction  in  the  barn  to  her  mother  of 
it,  and  had  told  others  about  it;  that  she  had  a  feeling 
against  him,  and  wanted  to  get  even  with  him;  that  she 
afterwards  went  Away  to  Oconto  with  a  young  man  named 
Keefort,  and  lived  in  a  house  there  (not  a  bad  house),  be- 
cause the  defendant  would  not  let  her  alone;  that  he  had 
forbidden  her  going  with  Keefort ;  that  while  she  lived  in 
Oconto  she  went  by  the  name  of  Ida  Thompson ;  that  she 
afterwards  came  back  and  lived  with  the  defendant  awhile, 
and  after  going  away  again  she  was  arrested  and  confined 
in  jail  for  two  months  for  stealing;  that  she  told  the  police 
officer  and  two  of  her  brothers  that  she  had  been  induced 
or  instructed  to  make  the  complaint  against  the  defendant, 
but  that  the  charge  was  not  true,  and  that  the  defendant 
had  not  had  carnal  intercourse  with  her;  that  she  told  the 
police  officer  so  because  he  said,  if  she  did  not  say  so,  she 
would  be  sent  to  the  reform  school ;  that  the  defendant  was 
cruel  to  his  children,  and  beat  them  with  a  stick,  or  kicked 
them,  just  as  it  came  to  his  mind.  "  Q.  They  have  been 
driven  away  from  home  by  his  beating  them  and  threaten- 
ing to  kill  them,  have  they  not?  Objected  to  as  leading, 
etc.  The  Court:  It  shows  why  the  girl  should  go  away  from 
home.  Overruled.  A.  Yes,  sir;  he  treated  me  in  the  same 
way ;  has  beaten  me  with  a  club,  and  kicked  me,  prior  to 
my  leaving  home." 

The  court  allowed  the  district  attorney,  against  defend- 
ant's objections,  to  show  that  Bertha  Baker  made  complaint 
against  the  prosecutrix  for  stealing;  that  Bertha  had  been 
living  at  defendant's  after  he  had  parted  with  his  wife ;  that 
the  charge  against  witness  was  for  stealing  aprons  and. 
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rings;  that  she  did  steal  some  of  them,  but  not  all  that 
Bertha  claimed,  and  she  had  gotten  them  all  back  again. 
Bertha  Baker,  on  behalf  of  the  defendant,  testified  that  the 
prosecutrix  told  her,  after  the  defendant's  arrest  on  this 
charge,  two  or  three  times,  that  she  made  the  charge  against 
her  father  because  she  wanted  to  get  some  of  his  property ; 
that  she  asked  her  if  she  had  been  to  see  her  father,  and 
she  said,  "  No,"  and  that  she  told  her  she  would  be  sorry- 
after  awhile,  and  she  told  witness  to  "  go  to  h — 1; "  that  she 
told  witness  her  father  did  not  have  anything  to  do  with 
her;  that  her  mother  and  the  folks  talked  her  up  to  make 
the  charge.  On  cross-examination,  this  witness  admitted 
that  she  was  the  mother  of  an  illegitimate  child  by  one  of 
defendant's  sons.  She  denied  that  she  was  living  in  adul- 
tery with  the  defendant,  but  did  sleep  in  the  same  room 
with  him,  and  the  other  children  slept  there,  and  he  dressed 
and  undressed  in  it;  that  she  was  not  married  to  nor  trying 
to  marry  him ;  that  she  had  not  held  herself  out  to  the  pub- 
lic as  Mrs.  Porath ;  that  she  had  written  letters  in  which 
she  had  signed  herself  as  Mrs.  Porath;  wrote  one  for  fun, 
which  she  signed  Bertha  Porath.  The  letter  was  identified, 
and  offered  in  evidence,  and  received,  against  defendant's 
objections,  to  show  her  relations  to  the  defendant  and  her 
interest  and  bias  as  a  witness.  The  letter  stated  the  witness 
was  married  long  ago,  and  contained  indecent  and  grossly 
obscene  statements.  She  denied  that  she  had  carnal  inter- 
course with  the  defendant,  and  testified  that  she  worked  for 
him  for  wages,  the  same  as  any  other  girl. 

The  police  officer  testified  that  the  prosecutrix  denied  to 
him  that  the  defendant  had  had  sexual  intercourse  with  her, 
and  said  that  she  had  said  so  because  he  had  not  been  using 
her  well  at  home,  and  she  got  no  clothes,  and  he  had  whipped 
her.  Her  brothers  Otto  and  Frank  both  testified  that  she 
had  said  that  the  defendant  had  not  had  intercourse  with 
her;  that  she  had  stated  that  he  had  because  she  could  not 
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get  her  clothes  or  bureau  away  from  home,  and  she  also 
said  that  he  had  not  committed  this  crime. 

The  defendant  testified  in  his  own  behalf,  and  denied  pos- 
itively that  he  had  ever  had  intercourse  with  the  prosecutrix, 
and  denied  in  detail  her  statements  as  to  what  occurred  at 
the  barn,  and  that  he  ever,  at  the  barn  or  elsewhere,  at- 
tempted to  take  liberties  with  her  or  have  connection  with 
her;  that  Bertha  Baker  had  worked  for  him;  and,  against 
the  objection  of  his  counsel,  that  they  slept  in  the  same 
room.  The  prosecutrix,  being  recalled,  testified,  among  other 
things,  to  having  on  one  occasion  caught  the  defendant  and 
Bertha  Baker  in  bed  together. 

The  court  charged  the  jury,  among  other  things:  "There 
is  some  testimony  in  the  case  tending  to  show  that  the  de- 
fendant may  have  been  guilty  of  improper  relations  with 
the  witness  Bertha  Baker.  You  will  remember  that  the 
defendant  is  not  being  tried  for  any  such  offense.  That  tes- 
timony was  admitted  in  the  case  to  show  the  relations  of 
the  witness  Bertha  to  the  defendant,  so  as  to  throw  light 
upon  the  credibility  of  her  testimony ;  and  you  should  only 
consider  it  and  the  facts  disclosed  by  it  as  it  has  a  bearing 
upon  the  question  you  are  trying  here, —  that  is,  whether 
the  defendant  is  guilty  of  the  offense  with  which  he  stands 
charged.'^ 

The  jury  acquitted  the  defendant  of  the  charge  of  rape  in 
the  first  count,  and  found  him  guilty  of  the  offense  charged 
in  the  second  count  of  the  information.  After  motion  for  a 
new  trial  on  various  grounds,  and  a  motion  in  arrest  of  judg- 
ment, had  been  overruled,  the  defendant  was  sentenced  to 
ten  years'  imprisonment,  and  he  sued  out  a  writ  of  error, 
and  assigned  various  errors  referred  to  in  the  opinion. 

T.  R.  Hudd^  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral  and  Z.  K.  Lvse^  Assistant  Attorney  Greneral, 
and  oral  argument  by  Mr.  Luee.    They  contended,  inter  aliay 
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that  "  it  is  common  practice  and  not  contrary  to  the  rule 
anywhere  to  join  counts  all  of  which  are  for  felonies  in  one 
indictment.  But  in  England  and  in  most  of  our  states  this 
right  is  limited  by  the  rule  of  judicial  discretion  that  on  the 
trial  the  evidence  of  the  prosecutor  will  be  confined  to  one 
transaction,  the  differing  counts  being  allowed  only  for  the 
purpose  of  describing  it  in  varying  ways."  1  Bishop,  Crim. 
Proc.  §  449 ;  Thompson  v.  State,  33  Tex.  Crim.  472 ;  Butler 
V.  State,  91  Ala.  87;  Tanner  v.  State,  92  id.  2;  Upshura  v. 
State,  14  So.  Eep.  541 ;  Comm.  v.  Ooodhtce,  2  Met.  193 ;  Peo- 
ple V,  House,  2  Mich.  N.  P.  209;  Cornm.  v.  Squires,  97  Mass. 
59;  Benson  v.  Comm.  158  id.  164;  Coinm.  v.  Jacobs,  152  id. 
276 ;  State  v.  Phelps,  104  N.  C.  786 ;  Zyons  v.  People,  68  111. 
275;  Herman  v.  People,  131  id.  594.  If  the  jury  were  con- 
vinced that  there  was  not  sufficient  resistance  to  make  out 
a  case  of  rape,  and  were  also  convinced  that  the  defendant 
had  carnal  knowledge  of  the  body  of  the  complainant,  who 
was  within  the  degree  of  consanguinity  within  which  mar- 
riage is  prohibited,  it  does  not  follow  that  he  must  be  ac- 
quitted of  any  and  all  offenses.  The  defendant  might  be 
convicted  of  the  crime  of  incest  although  he  used  force  to 
accomplish  his  purpose.  Baiford  v.  State,  68  Ga.  672 ;  Mer- 
cer V,  State,  17  Tex.  App.  452;  Alonzo  v.  State,  15  id.  378; 
Norton  v.  State,  106  Ind.  163;  People-  v.  Bouse,  2  Mich.  N. 
P.  209 ;  People  v.  Barnes,  2  Idaho,  148 ;  Comin,  v.  Bakeman, 
131  Mass.  577 ;  10  Am.  &  Eng.  Ency.  of  Law,  341 ;  Yeo- 
man V,  State,  21  Neb.  171. 

PiNNET,  J.  1.  The  plea  in  abatement  to  the  first  count 
of  the  information  was  properly  overruled.  It  appeared 
that  both  counts  were  founded  upon  the  same  transaction, 
and  were  introduced  to  meet  the  legal  aspects  of  the  evi- 
dence as  it  might  be  produced  at  the  trial,  and  in  order  that 
the  defendant  might  not  escape  conviction  of  any  offense 
which  it  might  be  found  the  defendant  had  committed  by  the 
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single  transaction  in  question.  The  statute  (sec.  4653,  S.  &  B. 
Ann.  Stats.)  makes  it  the  duty  of  the  district  attorney  to 
inquire  into  and  make  full  examination  ^^of  all  facts  and 
circumstances  connected  with  any  case  of  preliminary  exam- 
ination as  provided  by  law,  touching  the  commission  of  any 
offense  whereon  the  offender  shall  have  been  committed  to 
jail,  or  become  recognized  or  held  to  bail,  and  to  file  an  infor- 
mation setting  forth  the  crime  committed,  according  to  the 
facts  ascertained  on  such  examination  and  from  the  written 
testimony  taken  thereon,  whether  it  be  the  offense  charged 
in  the  complaint  on  which  the  examination  was  had  or  not." 
The  facts  disclosed  upon  the  preluninary  examination  of  the 
defendant  warranted  the  district  attorney  in  filing  an  in- 
formation against  the  defendant  for  rape  committed  against 
the  person  of  his  daughter,  and  he  had  the  right  to  add  a 
count  for  the  crime  of  incest,  under  sec.  4582,  charged  in 
the  complaint  on  which  the  examination  was  held,  to  meet 
the  legal  aspects  of  the  evidence  as  it  might  be  produced  at 
the  trial.  State  v.  Leickamy  41  Wis.  574.  Both  counts  were 
founded  on  the  same  transaction,  and  the  defendant  had  in 
fact  had  a  preliminary  examination  upon  the  charge  of 
incest. 

2.  The  two  counts  contained  in  the  information  were  prop- 
erly joined.  The  statute  provides  (R.  S.  sec.  4650)  that 
"  different  offenses,  and  different  degrees  of  the  same  of- 
fenses, may  be  joined  in  one  information,  in  all  cases  where 
the  same  might  be  joined  by  different  counts  in  the  same 
indictment ;  and  in  all  cases  the  defendant  shall  have  the 
same  rights  as  to  all  proceedings  therein  as  he  would  have 
had  if  prosecuted  for  the  same  offense  upon  indictment." 
Under  the  statute  (sec.  4695),  where  any  one  indicted  or  in- 
formed against  for  felony  shall  on  trial  be  acquitted  by 
verdict  of  part  of  the  offenses  charged,  and  convicted  of  the 
residue,  the  court  is  required  to  receive  and  record  the  ver- 
dict ;  ^^  and  thereupon  the  person  charged  shall  be  adjudged 
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guilty  of  the  oflfense,  if  any,  which  shall  appear  to  the  court 
to  be  substantially  charged  by  the  residue  of  such  indict- 
ment and  information,  and  shall  be  sentenced  and  punished 
accordingly."  This  provision  applies  to  the  case  of  a  single 
count  in  which  the  lesser  oflfense  is  included  in  or  may  con- 
stitute a  part  of  the  greater  one,  of  which  the  defendant 
has  been  acquitted.  Accordingly,  it  has  been  held  in  Mas- 
sachusetts, where  substantially  the  same  statutory  provisions 
exist,  that  one  indicted  for  rape  may  be  convicted  of  a  sim- 
ple assault.  Conim,  v.  Drwm^  19  Pick.  479 ;  Comin,  v.  Dearth 
109  Mass.  349.  And  in  general  the  rule  is,  in  states  where 
similar  statutory  provisions  exist,  that  counts  for  a  kindred 
line  of  offenses,  if  the  subject  of  indictment  or  information, 
may  be  joined.  It  is  always  allowed  where  several  counts 
are  required  for  the  purpose  of  meeting  the  evidence  as  it 
may  transpire  on  the  trial,  where  all  the  counts  are  sub- 
stantially for  the  same  offense  or  founded  on  the  same  trans- 
action. Co/mn.  V.  McLaughlin^  12  Cush.  612,  614;  PeopU 
V.  Ryndera,  12  Wend.  426 ;  1  Bish.  Crim.  Proc.  (3d  ed.),  §§  426, 
427,  446;  Comm.  v,  Jacobs j  152  Mass.  281;  Butle7»  v.  St^te, 
91  Ala.  87.  The  sentence  or  conviction  is  or  may  be  sepa- 
rate on  each  count.  If  the  varying  counts  comprehend 
only  one  transaction,  their  joinder  and  one  trial  on  all  are 
not  objectionable,  since  the  form  of  the  verdict  is  under  the 
authority  of  the  court,  and  sentence  or  conviction  is  or  may 
be  separate  on  each  count.  1  Bish.  Crim.  Proc.  (4th  ed.), 
§§  425,  453.  Nor  does  it  vary  the  case  that  one  offense  is  a 
felony  and  the  other  a  misdemeanor,  one  being  a  part  of  the 
same  transaction  with  the  other.  AVhart.  Crim.  PI.  (9th 
ed.),  §§  284,  291;  Beg.  v.  Fey^guwu^  6  Cox,  Crim.  Cas.  454. 
Felonies  and  misdemeanors  forming  a  part  of  the  develop- 
ment of  the  same  transaction  may  be  joined.  Hunter  v. 
Comm,  79  Pa.  St.  503;  Hawker  v.  People^  75  N.  Y.  487; 
Comm,  V.  CostellOy  120  Mass.  358.  The  court,  to  protect  the 
defendant  from  being  prejudiced  or  embarrassed  in  his  de- 
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f  ense  by  such  joinder,  may  quash  part  of  the  counts,  or  put 
the  prosecutor  to  elect,  or  otherwise,  in  the  exercise  of  a 
sound  judicial  discretion.  In  the  case  of  State  v.  Shear^  51 
Wis.  460,  relied  on  by  the  plaintiff  in  error,  it  was  held  that 
under  an  information  of  a  single  count,  charging  the  de- 
fendant with  the  crime  of  rape,  but  not  that  it  was  com- 
mitted on  the  person  of  a  single  woman,  the  defendant 
could  not  be  convicted  of  fornication.  In  that  case  it  was 
said :  "  Kape  cannot  be  charged  in  one  count  and  incest  in 
another."  And  the  case  of  State  v.  Thomas^  53  Iowa,  214, 
was  cited  in  support  of  the  remark.  But  in  that  case  two 
of  the  five  judges  dissented.  So,  too,  in  the  case  of  State  v. 
Hooks^  69  Wis.  182,  in  which  State  v.  Shear  is  referred  to, 
there  was  but  a  single  count  for  rape;  but  neither  of  these 
cases  involved  the  question  of  what  counts  might  properly  be 
joined.  We  therefore  hold  that  in  the  present  case,  founded 
on  a  single  transaction,  a  count  for  incest  may  be  joined  with 
one  for'  rape. 

3.  Whether  the  court  should  have  required  the  district 
attorney  to  elect  upon  which  count  of  the  information  he 
would  proceed  is  a  question  which  addressed  itself  largely 
to  the  discretion  of  the  court ;  and  it  having  appeared  upon 
the  trial  of  the  plea  in  abatement  that  there  was  but  one 
criminal  transaction  involved,  and  that  the  joinder  of  two 
counts  was  intended  only  to  meet  the  different  legal  aspects 
which  the  e\'idence  might  give  the  case,  we  think  the  court 
rightly  refused  the  request  that  the  district  attorney  should 
make  an  election  of  counts.  1  Bish.  Crim.  Proc.  (3d  ed.), 
§§  457,  462;  State  v.  Leicham,  41  Wis.  566,  577.  We  are  un- 
able to  see  how  the  defendant  can  be  said  to  have  been 
prejudiced  in  making  his  defense  by  the  course  pursued  in 
the  present  case,  either  as  to  the  joinder  of  counts  or  in  re- 
spect to  the  question  of  election.  The  questions  already 
considered,  as  well  as  the  point  made  as  to  the  sufficiency 
of  the  first  count,  have  ceased  to  have  any  practical  signifi- 
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cance,  as  the  defendant  has  been  acquitted  of  the  charge  of 
rape. 

4.  It  is  assigned  for  error  that  the  conrt  allowed  leading 
questions  to  be  put  to  the  prosecutrix,  as  noticed  in  the 
statement,  to  the  prejudice  of  the  defendant.  Whether 
leading  questions  should  be  permitted  rests  very  much  in 
the  sound  discretion  of  the  court,  and  rulings  in  respect  to 
them  are  not  the  subject  of  exception,  unless  there  has  been 
an  improper  exercise  of  discretion.  Barton  v.  Kane^  17  Wis. 
37;  Proper  v.  State,  85  Wis.  626.  The  particular  circum- 
stances attending  the  examination  of  the  witness  lead  us  to 
think  that  the  defendant  was  not  prejudiced  by  the  rulings 
in  relation  to  these  questions,  and  that  their  allowance  was 
not  error  for  which  there  should  be  a  reversal ;  but  it  would 
have  been  quite  as  well,  in  view  of  the  hostile  feeling  of  the 
witness  to  the  defendant  subsequently  disclosed,  if  the  rule 
against  leading  questions  had  been  applied  more  strictly. 

6.  It  is  contended  that  as  to  the  crime  of  incest  the  prose- 
cutrix must  be  regarded  as  an  accomplice  of  the  defendant, 
in  that  the  crime  implies  consent  on  the  part  of  the  female, 
and  that  there  should  not  have  been  a  conviction  upon  her 
uncorroborated  testimony.  If  the  prosecutrix  in  this  case 
is  regarded  as  the  defendant's  accomplice  in  the  commission 
of  the  crime  of  which  he  was  convicted,  it  was  discretionary 
with  the  trial  court  whether  to  direct  an  acquittal  or  not, 
and  a  judgment  founded  on  such  uncorroborated  testimony 
alone  will  not  be  reversed.  Black  v.  State,  59  Wis.  471.  The 
court  was  not  required  to  direct  an  acquittal  on  that  ground, 
or  to  give  any  instructions  to  the  jury  as  to  the  eflFect  of  the 
testimony  of  the  prosecutrix.  While  it  was  proper  that  the 
court  should  have  instructed  the  jury  on  the  subject,  error 
cannot  be  assigned  in  the  present  state  of  the  record  for  the 
failure  or  omission,  for  want  of  any  proper  request  or  ex- 
ception on  the  subject.  Knoll  v.  State,  55  Wis.  249 ;  Clifford 
V.  State,  58  Wis.  477;  SuUivaii  v.  State,  75  Wis.  650;  Winn 
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V.  State,  82  Wis.  571.  We  cannot  say,  upon  the  evidence  as 
contained  in  the  record,  that  it  does  not  support  the  convic- 
tion, or  that  an  acquittal  should  have  been  directed.  The 
question  of  guilt  of  the  defendant  and  the  credibility  of  the 
witnesses  was  one  peculiarly  for  the  jury,  and  they  evidently 
believed  from  the  evidence  that  sexual  intercourse  had  taken 
place  between  the  defendant  and  the  prosecutrix,  but  that, 
while  she  did  not  consent,  her  resistance  was  not  as  stren- 
uous and  eflFective  as  it  might  have  been  under  the  circum- 
stances. The  fact  that  the  defendant  used  a  certain  amount 
of  force  to  overcome  the  resistance  actually  made  w^ill  not 
enable  him  to  escape  punishment  for  incest,  the  parties  be- 
ing within  the  prescribed  degree  of  consanguinity,  if  the 
force  and  resistance  used  were  not  sufficient  to  constitute 
rape.  It  does  not  necessarily  follow  in  such  cases  that  the 
female  is  to  be  regarded  as  an  accomplice,  and  particularly 
in  a  case  like  the  present,  in  view  of  the  relation  between 
the  parties  and  the  coercive  authority  of  her  father  over 
her.  Raiford  v.  State,  68  Ga.  672 ;  Norton  v.  State,  106  Ind. 
163.  If,  in  the  commission  of  the  incestuous  act,  the  fe- 
male was  the  victim  of  force,  fraud,  or  undue  influence,  so 
that  she  did  not  act  voluntarily  and  join  in  the  commission 
of  the  act  with  the  same  intent  that  the  accused  did,  then 
she  ought  not  to  be  regarded  as  an  accomplice.  In  all  such 
cases,  where  it  is  to  be  proved  inferentially,  the  question  of 
accompliceship  is  one  of  fact  for  the  jury.  Whart.  Grim. 
Ev.  §  440;  Mercer  v.  State,  17  Tex.  App.  452. 

6.  The  instruction  to  the  jury  upon  the  effect  to  be  given 
to  the  evidence  tending  to  show  that  the  defendant  may 
have  had  improper  relations  with  the  witness  Bertha  Baker 
is,  we  think,  misleading  and  erroneous.  The  evidence  on 
that  subject  was  very  unfavorable  to  the  defendant,  and  con- 
sisted of  matters  that  appeared  to  have  occurred  after  the 
commission  of  the  alleged  offense  for  which  he  was  on  trial. 
The  court  instructed  the  jury  that  they  would  remember 
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that  the  defendant  was  not  being  tried  for  having  improper 
relations  with  Bertha  Baker;  that  that  testimony  was  ad- 
mitted to  show  the  relations  of  Bertha  to  the  defendant,  so  ' 
as  to  throw  light  upon  the  credibility  of  her  testimony ;  and 
that  they  '^  should  only  consider  it  and  the  facts  disclosed 
by  it  as  it  has  a  bearing  upon  the  question  you  are  trying 
here, —  that  is,  whether  the  defendant  is  guilty  of  the  oflFense 
with  which  he  is  charged."  This  instruction  is  so  clearly 
erroneous  that  we  suppose  that  it  was  the  result  of  inad- 
vertence. A  greater  latitude  of  proof  as  to  other  like  oc- 
currences is  allowed  in  cases  of  sexual  crimes;  and  in  a 
prosecution  for  adultery  evidence  of  previous  acts  of  im- 
proper familiarity,  amounting  to  adultery,  between  the  same 
parties,  was  held  competent,  either  in  corroboration  of  wit- 
nesses for  the  prosecution  or  to  show  the  disposition  of  the 
parties  to  commit  the  crime.  Proper  v.  State^  85  Wis.  630, 
and  cases  cited.  It  cannot,  we  think,  be  maintained  that  the 
subsequent  improper  relations  of  the  defendant  with  Bertha 
Baker  would  be  competent  evidence  to  show  that  he  had 
committed  the  offense  of  rape  or  incest  for  which  he  was  on 
trial,  or  to  show  that  the  defendant  had  a  tendency  even  to 
commit  such  crimes.  Evidence  of  what  occurred  in  these 
respects  subsequently,  at  another  time  or  place,  with  another 
party,  would  certainly  not  be  competent  evidence.  The 
misleading  and  injurious  tendency  of  the  instruction  is  such 
that  we  feel  bound  to  reverse  the  conviction  and  grant  a 
new  trial. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court  for  a 
new  trial ;  and,  to  that  end,  it  is  ordered  that  the  warden  of 
the  state  prison,  in  whose  custody  the  said  defendant,  Ernest 
Porath^  now  is,  do  deliver  him  into  the  custody  of  the  sheriff 
of  the  county  of  Brown,  who  is  required  to  keep  him  in  his 
custody  until  discharged  therefrom  according  to  law. 
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Febriss,  Respondent,  vs.  The  Berlin  Machine  Works,  Ap-     9o  541 

pellant.  ~^ 

April  gS — September  i6, 18D5, 

Master  and  servant:  Personal  injuries:  Defective  machinery:  Continu- 
ing at  work  after  notice  of  defect:  Duty  to  repair:  Contributory 
negligence. 

1.  Plaintiffi  an  employee  in  defendant's  shops,  was  injured  by  reason 

of  the  voluntary  starting  of  a  lathe  after  he  had  stopped  it  The 
clutch  attached  to  the  shaft  from  which  the  lathe  was  driven  was 
out  of  repair  and  could  not  be  disconnected  by  means  of  the  lever 
BO  as  to  stop  the  running  of  the  belt  With  knowledge  of  the  de- 
fect, plaintifif  had  continued  to  work  at  the  lathe  for  several  weeks 
before  he  was  injured;  but  he  alleged  that  defendant  had  from 
time  to  time  promised  to  remedy  the  trouble,  and  that  he  had  con- 
tinued at  the  work  reljring  on  such  promises.  A  finding  of  the  jury 
that  plaintiif  did  not  continue  operating  the  lathe  longer  than  a 
reasonable  time  after  he  knew  of  the  defect  as  it  then  existed,  is 
held  to  be  sustained  by  the  evidence. 

2.  Under  the  evidence  (tending  to  show,  among  other  things,  that  em- 

ployees were  not  allowed  to  fix  their  own  machines),  it  was  not 
error  to  charge  the  jury  that  it  was  the  duty  of  defendant  to  pro- 
vide the  plaintiff  with  tools,  appliances,  and  machinery  which  were 
reasonably  safe  and  fit  for  him  to  perform  the  work  required  of 
him,  and  to  keep  such  tools,  appliances,  and  machinery  in  reason- 
ably safe  and  good  repair,  and  that  it  was  not  the  servant's  duty 
to  examine  the  tools  and  machinery  with  which  he  was  required 
to  work,  unless  it  was  specially  committed  to  his  oare. 
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3.  Although  the  jury  found  that  plaintiff  knew  when  he  stopped  the 
lathe  that  it  was  liable  to  start  voluntarily  unless  he  locked  it, 
that  he  did  not  lock  it,  and  that  he  could  have  locked  it  and  thus 
have  prevented  all  danger  of  its  starting,  a  further  finding  that 
he  was  not  guilty  of  any  want  of  ordinary  care  in  failing  to  lock 
the  lathe  is  held  to  be  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county :  John  K.  Bennett,  Circuit  Judge.    Affirmed. 

The  complaint  alleges,  in  effect,  that  at  the  times  mentioned 
the  plaintiff  was  in  the  employment  of  the  defendant,  work- 
ing in  its  shops  for  the  defendant  at  a  lathe  used  for  turning 
castings,  which  lathe  was  in  a  dangerous  and  unsafe  condi- 
tion, in  that  the  clutch  attached  to  the  shaft  from  which  the 
lathe  was  driven  was  out  of  repair,  so  that  the  same  could 
not  be  disconnected  by  means  of  the  lever  used  for  that  pur- 
pose, but  would  keep  the  belt  extending  from  the  shaft  to 
the  lathe  running  all  the  time;  that  it  was  possible  to  work 
said  lathe,  and  stop  and  start  the  same,  by  throwing  the  belt 
from  a  larger  to  a  smaller  portion  of  the  gear,  or  from  a 
slower  to  a  faster  speed,  and  vice  versa;  that,  upon  com- 
plaint being  made  by  the  plaintiff,  the  defendant  promised 
from  time  to  time  to  remedy  the  same ;  that  the  plaintiff 
continued  to  so  work  for  the  defendant  upon  the  faith  of 
such  promises;  that  July  12,  1892,  and  before  such  defects 
were  fixed  or  repaired,  the  plaintiff  was  severely  and  per- 
manently injured,  by  reason  of  such  lathe  starting  up  after 
being  stopped  by  the  plaintiff,  and  catching  plaintiff's  cloth- 
ing, and  winding  his  arm  around  a  piece  of  iron  set  in  said 
lathe,  and  tearing  and  lacerating  his  arm,  which  starting  of 
said  lathe  was  caused  by  the  defect  in  said  machinery  and 
clutch  and  through  the  defendant's  negligence  in  furnishing 
such  unsafe  machinery;  that  said  injury  in  no  wise  resulted 
from  any  negligence  on  the  part  of  the  plaintiff. 

The  defendant  answered  by  way  of  admissions  and  de- 
nials, and  alleged  that  prior  to  the  commencement  of  this 
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action  the  defendant  paid  to  the  plaintiff  and  to  his  physi- 
cian, at  the  plaintiff's  request  and  for  his  use  and  benefit, 
certain  sums  of  money,  which  the  plaintiff  received  in  full 
satisfaction  and  discharge  of  all  damages  by  him  sustained, 
and  thereafter  to  be  sustained,  by  reason  of  the  injuries  men- 
tioned in  the  complaint. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect :  (1)  That  at  and  prior  to  the  time  of  the 
plaintiff's  injury  the  clutch,  by  means  of  its  lever,  could  not 
be  disconnected  so  as  to  stop  the  running  of  the  belt ;  (2)  that 
the  plaintiff  did  stop  the  lathe  just  prior  to  receiving  the 
injury  complained  of;  (3)  that  the  plaintiff  did  stop  the  lathe 
by  shifting  the  lower  end  of  the  belt  and  pressing  on  the 
cone  pulley  with  his  hand ;  (4)  that  the  plaintiff  was  injured 
by  reason  of  the  voluntary  starting  of  the  lathe  after  he  had 
so  stopped  it ;  (5)  that  the  plaintiff  did  know  that  when  so 
stopped  the  lathe  was  liable  to  start  voluntarily  unless  he 
locked  it;  (6)  that  after  the  plaintiff  had  so  stopped  the 
lathe  he  did  not  lock  it ;  (7)  that  he  could  have  locked  it  and 
thus  prevented  all  danger  of  its  starting;  (8)  that  the  plaint- 
iff was  not  guilty  of  any  want  of  ordinary  care  in  failing  to 
lock  the  lathe  after  so  stopping  it;  (9)  that  the  plaintiff  did 
not  continue  operating  the  lathe  longer  than  a  reasonable 
time  after  he  knew  of  the  defect  as  it  then  existed;  (10)  that 
nto  want  of  ordinary  care  on  the  part  of  the  plaintiff  di- 
rectly contributed  to  cause  his  injury ;  (11)  that  the  plaintiff 
did  not,  on  or  about  July  25,  1892,  settle  such  claim  for 
damages  as  he  had  sustained  on  account  of  his  injury; 
(12)  that  $2,750  would  compensate  the  plaintiff  for  all  dam- 
age resulting  from  his  injury.  The  jury,  in  addition,  re- 
turned a  general  verdict,  wherein  they  found,  in  effect,  for 
the  plaintiff,  and  assessed  his  damages  at  $2,750. 

From  the  judgment  entered  upon  said  verdict,  in  favor  of 
the  plaintiff,  for  the  damages  mentioned  and  costs,  the  de- 
fendant appeals. 
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For  the  appellant  there  were  briefs  by  Huger  <&  Nor- 
cross,  and  oral  argument  by  Wm.  Ruger  and  J.  V.  Norcross. 
They  contended,  inter  alia,  that  the  plaintiflPs  voluntary 
and  unnecessary  attempt  to  take  his  work  out  without  look- 
ing the  lathe,  and  with  full  knowledge  of  the  danger,  was 
negligence  as  matter  of  law.  If  a  risk  be  voluntarily  and 
unnecessarily  taken,  the  law  declares  that  it  is  at  the  em- 
ployee's peril,  and  he  cannot  visit  the  consequences  upon 
another.  Cornelius  v,  Appleton,  22  "Wis.  635 ;  Goldstein  v, 
C,  M.  <&  St.  P.  R.  Co,  46  id.  406;  Jochem  v,  Robinson,  72 
id.  203;  Dorsey  v.  Phillips  dh  C  Const  Co.  42  id.  596-598; 
Culbertson  v.  M.  dk  N.  R.  Co.  88  id.  567-569;  McJcs  v.  Mar- 
shaU,  24  id.  141, 142;  Wkeeler  v.  Westport,  30  id.  407;  Kdlogg 
V.  C.  dk  N.  W.  R.  Co.  26  id.  257,  258;  KdLey  v.  Fond  du  Lac, 
31  id.  186;  Hawes  v.  Fox  Lake,  33  id.  443,  444;  Hoik  v. 
Peters,  55  id.  405,  411 ;  Richardson  v.  C  cfe  iV^.  W.  R.  Co.  56 
id.  347,  349;  Jewell  v.  C,  M.  <&  St.  P.  R.  Co.  54  id.  610; 
Muth  V.  Frost,  68  id.  425 ;  Martin  v.  Stewart,  73  id.  553,  556 ; 
Bihhy  v.  Wausau  L.  Co.  80  id.  367;  Corcoran  v.  Milwaukee 
G.  L.  Co.  81  id.  191,  194;  Tlwmpson  v.  Hermann,  47  id.  602, 
608-9;  Robinson  v.  Charles  Wright  <&  Co.  94  Mich.  283; 
Zevey  v.  Bigelow,  6  Ind.  App.  667 ;  English  v.  C,  M.  <&  St.  P. 
R.  Co.  24  Fed.  Kep.  908;  McGinty  v.  Keokuk,  66  Iowa,  726; 
St.  Louis  B.  cb  I.  Co,  v.  Brennam,,  20  111.  App.  555. 

For  the  respondent  there  was  a  brief  by  Fethers,  Jeffris, 
Fifield  (&  Matheson,  and  oral  argument  by  0.  H.  Fethers  and 
C.  L.  Fifield. 

The  following  opinion  was  filed  May  15, 1895: 

Cassoday,  J.  Counsel  for  the  defendant  has  given  a  brief 
description  of  the  lathe  and  its  workings,  as  follows: 

"  Power  and  motion  are  transmitted  by  means  of  a  clutch 
for  connecting  the  driving  and  driven  shafts,  and  of  a  belt 
extending  from  a  cone  pulley  on  the  driven  shaft  to  a  cone 
pulley  on  the  lathe.    This  latter  pulley  is  connected  with 
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and  imparts  motion  to  the  gears,  which  in  turn  impart  mo- 
tion to  the  face  plate,  live  center,  mandrel,  and  castings 
placed  thereon  for  finishing.  A  part  of  the  mechanism  of 
the  clutch  is  on  the  right-hand  end  of  the  driven  shaft,  and 
to  the  left,  on  the  same  shaft,  is  a  sleeve  cone,  which  encir- 
•cles  and  slides  upon  it.  The  long  arm  of  a  lever  attached 
to  this  cone  extends  down  within  reach  of  the  operator. 
By  shifting  this  lever  arm  to  the  right,  this  cone  is  forced 
between  the  clutch  fingers,  which  operates  to  connect  the 
driven  and  driving  shafts.  The  clutch  is  then  said  to  be 
<5onnected.  To  disconnect  it,  this  lever  arm  is  shifted  to  the 
left,  so  as  to  withdraw  the  cone  from  the  clutch  fingers.  A 
stop  collar,  adjusted  by  a  setscrew  on  the  driven  shaft,  to 
the  left  of  this  cone,  limits  its  play  to  the  left  —  the  intent 
being  to  adjust  this  collar  far  enough  from  the  clutch  fingers 
to  permit  the  full  withdrawal  of  the  cone  from  them.  If 
the  collar  be  set  too  near,  the  error  would  be  apparent,  and 
the  remedy  to  loosen  the  setscrew,  slide  the  collar  so  as  to 
give  the  proper  space,  and  tighten  the  setscrew  again. 

"  Another  method  of  stopping  and  starting  the  lathe  is  by 
shifting  the  belt.  To  afford  different  speeds,  each  of  the 
<5one  pulleys  mentioned  has  four  steps  for  the  belt  to  run  on. 
These  are  graded  in  their  diameters  from  four  to  twelve 
inches.  The  largest  step  of  the  upper  pulley  is  over  and  cor- 
responds with  the  smallest  step  of  the  pulley  on  the  lathe; 
the  next  largest  above,  over  the  next  smallest  below,  etc. ; 
so  that  the  belt  has  the  same  tension  when  on  any  of  the 
corresponding  steps.  If,  when  in  use  under  ordinary  ten- 
sion on  the  next  highest  speed, —  next  largest  step  above 
and  the  next  smallest  below, —  the  lower  end  of  the  belt  is 
thrown  off  to  the  smallest  step  below,  the  belt  will  be  so 
slack  as  to  slide  on  such  step  without  turning  the  pulley  on, 
and  which  imparts  motion  to,  the  lathe.  If  the  belt  were 
in  use  on  such  steps  under  a  high  tension,  and  were  so 
thrown  off  below,  it  might  still  have  tension  enough  to  turn 
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the  lower  pulley  instead  of  sliding  upon  it.  If,  in  such  case, 
the  lower  pulley  was  brought  to  a  stop  by  pressure  upon  it 
with  the  hand,  it  would  be  liable  to  start  and  set  the  lathe 
in  motion  again  at  any  time  after  removal  of  the  staying 
hand.  The  tension  of  the  belt  is  regulated  by  the  operator^ 
as  desired,  by  loosening  or  tightening  its  lacings. 

"  To  stop  the  lathe  by  shifting  the  belt,  when  on  the  high- 
est speed, —  largest  step  above  and  smallest  below, —  the 
upper  end  of  the  belt  must  be  shifted  to  a  smaller  step,  as 
it  is  then  on  the  smallest  step  below.  The  lathe  may  be 
locked  so  as  to  render  its  starting  impossible,  whether  the 
belt  is  running  or  not,  by  a  simple  operation  involved  in  the 
finishing  of  each  casting  put  in  for  that  purpose.  At  the  left- 
hand  end  of  the  lathe  are  two  gears,  called  the  front  and 
back  gears.  The  back  gear  has  a  small  cogwheel,  and  the 
front  gear  a  large  one,  at  the  right-hand  end.  When  thrown 
into  connection  these  cogwheels  mesh,  and  the  back  gear 
must  then  make  about  six  revolutions  while  the  front  gear 
makes  one,  because  of  their  difference  in  size.  These  gears 
are  used  in  connection  in  doing  the  first  work  on  each  cast- 
ing. This  is  paring,  and  requires  more  power  and  slower 
motion.  .  The  front  gear  is  then  released  from  the  pulley,  so 
that  it  may  take,  from  the  back  gear,  its  slower  motion,  in- 
stead of  the  rapid  motion  it  has  when  affixed  to  and  taking 
its  motion  from  the  pulley.  After  the  paring  is  done,  the 
back  gear  is  thrown  out,  and  the  front  gear  affixed  to  the 
pulley,  to  take  its  rapid  motion  for  the  filing  and  polishing; 
and  the  lathe  may  then  be  locked  instantly  by  a  mere  motion 
of  the  arm  of  the  operator  in  pulling  the  back-gear  lever  to- 
wards him,  and  unlocked  instantly  by  pushing  this  lever 
from  him  to  throw  the  back  gear  out  a^ain.  As  before 
stated,  the  process  of  locking  and  unlocking  is  involved  in 
finishing  each  casting.  When  one  is  finished  and  another  is 
put  in,  the  back  gear  is  thrown  in  to  do  the  paring,  and  this 
locks  the  lathe  until  the  front  gear  is  released  from  the  pul- 
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ley  as  aforesaid ;  or  it  may  be  unlocked  by  simply  throwing 
the  back  gear  out  again.  This  is  what  would  be  done  if  the 
lathe  were  so  locked  during  the  filing  or  polishing  and  the 
operator  desired  to  resume  that  work  again  instead  of  be- 
ginning on  another  casting. 

^^  In  taking  a  casting  out  of  the  lathe,  the  mandrel,  a  round 
piece  of  steel  about  two  feet  long,  on  which  the  same  is  af- 
fixed about  midway,  is  released  from  the  hold  of  the  dead 
and  live  centers  upon  its  ends,  by  turning  a  crank  to  with- 
draw the  dead  center  from  it.  As  this  is  done,  the  left  hand 
may  be  placed  under  the  mandrel,  to  catch  it  as  it  drops  on 
being  released,  or  extended  over  to  grasp  it  from  above." 

From  the  description  thus  given,  and  the  special  verdict 
mentioned  in  the  foregoing  statement,  it  is  manifest  that  the 
case  is  very  near,  if  not  directly  upon,  the  border  line.  Like 
most  such  cases,  it  is  difficult  to  reach  a  satisfactory  con- 
clusion as  to  the  legal  rights  of  the  respective  parties.  This 
difficulty  does  not  arise  from  any  intricacy  in  the  principles 
of  law  appUcable,  but  in  applying  weU-recognized  principles 
of  law  to  the  peculiar  facts  in  the  case.  Such  being  the  gen- 
eral nature  of  the  questions  presented,  it  is  only  essential  to 
state  the  conclusions  reached. 

The  plaintiflE  was  an  apprentice,  and  less  than  twenty-two 
years  of  age  when  he  was  injured.  He  had  worked  for  the 
defendant  for  more  than  two  years,  but  did  not  commence 
working  upon  the  lathe  in  question  until  about  May  1, 1892. 
The  clutch,  the  driving  shaft,  the  stop  collar,  the  sleeve  cone, 
and  the  setscrew,  mentioned,  were  all  above  the  head  of  the 
plaintiff  when  he  was  operating  the  lathe;  and  in  front  of 
him,  and  extending  downward  from  the  sleeve  cone,  was  the 
long  lever  arm  mentioned.  The  design  of  this  lever  arm 
was  to  enable  the  operator,  by  moving  it  to  the  right  or  to 
the  left,  to  connect  or  disconnect  the  driving  and  driven 
shafts,  and  thus  put  the  lathe  in  motion  or  stop  the  same. 
The  jury  found  that,  at  and  prior  to  the  time  of  the  injury, 
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the  clutch  could  not  be  disconnected  so  as  to  stop  the  run- 
ning of  the  belt  by  means  of  the  lever.  We  must  hold 
that  there  is  evidence  to  support  that  branch  of  the  ver- 
dict. Treating  that  finding  as  a  verity,  as  we  must,  and  it 
establishes  the  negligence  of  the  defendant. 

Counsel  contend  that  the  plaintiif,  wth  full  knowledge 
of  such  defect,  continued  to  work  for  the  defendant  at  the 
lathe  for  several  weeks  before  he  was  injured,  and  thereby 
assumed  the  risk.  The  plaintiff  contends  that  such  continu- 
ance was  with  reliance  upon  the  repeated  promises  of  the 
defendant  to  fix  and  repair  the  defect.  The  court  charged 
the  jury  to  the  effect  that  if  the  plaintiff,  with  such  knowl- 
edge, continued  in  such  employment  without  such  assurances, 
then  he  could  not  recover;  that,  even  if  the  plaintiff  con- 
tinued in  such  service  upon  the  faith  of  such  assurances,  yet 
if  he  remained  in  the  sorvice  for  a  longer  time  than  was  rea- 
sonable to  allow  the  defendant  to  perform  his  promise  or 
promises,  then  he  must  be  deemed  to  have  waived  the  objec- 
tion and  to  have  assumed  the  risk;  and  that  whether  the 
plaintiff,  under  such  circumstances,  continued  in  suoh  em- 
ployment only  a  reasonable  time,  or  an  unreasonable  time, 
was  mainly  a  question  of  fact  to  be  determined  by  the  jury 
from  all  the  facts  and  circumstances  disclosed  by  the  evi- 
dence on  the  trial.  We  perceive  no  error  in  these  portions 
of  the  charge.  The  jury  found  that  the  plaintiff  did  not 
continue  operating  the  lathe  longer  than  a  reasonable  time 
after  he  knew  of  the  defect  as  it  then  existed.  Upon  the 
record  before  us,  we  cannot  say  that  this  finding  is  not  sus- 
tained by  evidence. 

It  is  contended  that  the  plaintiff  might  have  remedied  the 
defect  himself,  and  that  his  failure  to  do  so  was  attributable 
to  his  own  negligence.  He  testified  to  the  effect  that  when 
he  commenced  using  the  lathe  he  saw  there  was  something 
wrong  with  the  clutch,  and  formed  an  opinion  in  respect  to 
it,  but  could  not  say  positively  what  it  was,  because  they 
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were  not  allowed  to  fix  their  own  machines.  It  was  cer- 
tainly the  duty  of  the  defendant  to  provide  the  plaintiflf, 
while  in  its  employment,  with  tools,  appliances,  and  ma- 
chinery which  were  reasonably  safe  and  fit  for  him  to  per- 
form the  work  required  of  him  while  so  employed,  and 
during  such  time  to  keep  such  tools,  appliances,  and  ma- 
chinery in  reasonably  safe  and  good  repair.  The  charge  to 
that  effect  was  not  error.  Nor  was  it  error,  under  the  evi- 
dence in  the  record,  for  the  court  to  charge,  in  eflfect,  that 
it  was  not  the  servant's  duty  to  examine  the  tools  and  ma- 
chinery with  which  he  was  required  to  work,  unless  it  was 
specially  committed  to  his  care.  We  cannot  say,  upon  the 
record  before  us,  that  it  was  the  plaintifTs  duty  to  remedy 
the  defect  mentioned. 

The  juryfound,  in  effect,  that  just  prior  to  the  injury  the 
plaintiff  stopped  the  lathe  by  shifting  the  belt  and  pressing 
the  cone  pulley,  as  mentioned;  that  the  lathe  thereupon 
voluntarily  started,  as  the  plaintiff  knew  it  was  liable  to  do 
unless  he  locked  it ;  that  he  could  have  locked  it  and  thus 
prevented  all  danger  of  its  starting,  but  did  not.  It  is  con- 
tended that  the  plaintiff  was  guilty  of  contributory  negli- 
gence by  thus  failing  to  lock  the  lathe,  as  he  should,  in 
finishing  each  casting.  The  jury  found,  in  effect,  that  such 
failure  was  no  want  of  ordinary  care  on  his  part  .which  di- 
rectly contributed  to  cause  the  injury.  We  cannot  say,  as 
a  matter  of  law,  that  such  finding  is  unsupported  by  evidence. 
Kaples  V.  Orth,  61  Wis.  531.  The  court  charged  the  jury  to 
the  effect  that  it  was  the  plaintiff's  duty,  without  warning, 
to  observe  due  and  ordinarv  care ;  that  anv  Omission  in  that 
regard  was  at  his  own  peril;  that  for  an  injury  caused  by 
such  want  of  ordinary  care  the  defendant  was  not  liable; 
and  that  if  the  plaintiff  failed  in  any  degree,  even  in  a  slight 
degree,  to  observe  ordinary  care,  he  could  not  recover.  We 
cannot  say  that  the  defendant  was  prejudiced  by  such  por- 
tions of  the  charge,  nor,  as  a  matter  of  law,  that  the  finding 
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of  the  jury,  to  the  effect  that  no  want  of  ordinary  care  on 
the  part  of  the  plaintiff  directly  contributed  to  cause  his  in- 
jury, is  unsupported  by  evidence. 

We  think  the  question  of  settlement  or  no  settlement  was 
properly  submitted  to  the  jury,  and  the  refusal  to  further 
instruct  upon  that  question  was  not  error. 

We  find  no  substantial  or  reversible  error  in  the  record. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  September  26, 1895. 
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The  State  ex  rbl.  Milwaukee  Street  Railway  Company, 
Bespondent,  vs.  Akdesson,  Appellant. 
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90        560  Taxation:  Corporations:  Street  railway  company:  Assessment  offran- 

57  uii     89  chises  and  other  property:  Certiorari  to  review  assessment:  Judg- 

57 1^     48  ment:  Constitutional  lau>:  Uniformity  in  rule  of  taxation:  Assess- 

57  LEi     ft?  *^*  ^''^  board  of  review:  Oeneral  or  special  lawf  City  charter. 

57 1^  108n 

1.  The  franchises  and  property  of  electric  lighting  companies  cannot 

L 15         ^61        ^  assessed  against  a  street  railway  company  which  claims  to  own 

L15  ^462        them,  such  lighting  companies  having  no  power  to  transfer  the 

183  US       78        same  so  as  to  disable  themselves  from  performing  the  duties  which 

60  LRA  341n         ^^^^  ^^®  ^  ^^^  P^^^^ 

60  LRA  373n  ^  Uz^cler  sec.  1034,  R  S.  (providing  that  taxes  shall  be  levied  upon  all 

• property  in  this  state,  except  such  as  is  exempted  therefrom),  and 

subd.  14^  sec.  1088,  as  amended  by  ch.  285,  Laws  of  1889  (providing 
that  the  general  exemption  of  railroad  property  "shall  not  apply 
to  any  railroad  .  .  .  operated  by  horse,  cable,  or  electrical 
power  ...  in  any  city  or  village  ")f  the  franchises  of  an  elec- 
tric street  railway  company  are  liable  to  assessment  and  taxation, 
notwithstanding  the  failure  of  the  legislature  to  give  any  detailed 
directions  for  the  valuation  and  taxation  thereof. 
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3.  The  franchises  of  such  a  company  are  to  be  regarded,  for  the  pur- 

poses of  taxation,  as  personal  property,  and,  together  with  aU  its 
other  property  reasonably  necessary  for  their  use  and  exercise 
(including  tracks,  ties,  poles,  wires,  etc.,  and  also  power  houses  and 
the  lands  on  which  they  stand),  are  to  be  assessed  as  an  entirety 
in  the  assessment  district  in  which  the  company  has  its  "  principal 
ofSoe  or  place  of  business."    B.  S.  sees.  1040, 1041. 

4.  An  assessment  of  the  franchises  and  other  property  of  such  a  com- 

pany, as  an  entirety,  not  having  included  its  power  houses  and  the 
lands  on  which  they  stood,  which  were  necessary  to  the  use  and 
exercise  of  the  franchises,  and  which  were  assessed  separately  as 
real  estate  in  the  district  in  which  they  were  located,  the  assess- 
ment was  void. 

5.  On  certiorari  to  review  the  proceedings  of  the  board  of  review  in 

respect  to  an  assessment,  where  that  body  has  been  dissolved  and 
has  lost  control  of  the  matter,  the  duty  of  the  court  is  limited  to 
either  an  affirmance  or  reversal  of  the  assessment. 

6.  Uniformity  in  the  rule  of  taxation,  required  by  sec.  1,  art  VIII, 

Const.,  is  not  violated  by  diversity  in  the  methods  of  electing  or 
api)ointing  assessors  in  the  several  cities,  or  in  the  constitution  of 
their  respective  boards  of  review. 

7.  The  provisions  of  the  city  charter  of  Milwaukee  in  respect  to  the 

election  of  assessors  and  the  constitution  of  the  board  of  review, 
contained  in  a  statute  (sees.  2,  ^,  12,  subch.  18,  ch.  184,  Laws  of 
1874)  amending  the  former  charter,  were  not  a  special  act  for  tlie 
assessment  and  collection  of  taxes,  within  the  meaning  of  subd.  6, 
sea  81,  art  lY,  Ck)nst 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county :  A.  Scott  Sloan,  Circuit  Judge.    Affirmed. 

A  common-law  writ  of  certiorari  was  issued  out  of  the 
circuit  court  to  the  appellant,  as  city  clerk  of  Milwaukee  and 
ex  officio  clerk  of  the  board  of  review  of  that  city,  to  bring 
before  the  court  an  assessment  of  the  relator's  property  for 
1894,  in  order  that  it  might  be  corrected  or  reversed  and  set 
aside.  It  appeared  from  the  petition  that  the  relator  had 
its  principal  office  in  the  Third  ward  of  Milwaukee,  and  had 
in  operation  in  the  city  about  120  miles  of  street  railway, 
operated  over  the  whole  extent  of  the  city,  with  the  excep- 
tion of  a  mile  or  two,  by  electricity  generated  by  machinery 
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situated  upon  real  estate  owned  by  it,  and  extending  into- 
every  ward  and  assessment  district  of  the  city ;  that  it  was 
also  engaged  in  supplying  electric  lights  to  the  city  and  its 
citizens,  and  owned  said  street  railway  and  electric  light  busi- 
ness under  a  number  of  franchises  and  contracts  granted  by 
the  common  council  by  various  ordinances,  and  it  claimed 
also  to  own  the  franchises  and  property  of  the  Edison  Elec- 
tric Illuminating  Company  and  of  the  Badger  Illuminating 
Company,  corporations  existing  under  the  laws  of  the  state^ 
and  that  it  was  operating  under  their  franchises;  that  an 
assessment  had  been  made  against  it  by  the  assessors  of  the 
city  of  Milwaukee  for  the  year  189i,  as  follows: 

Real  estate  assessed  in  the  various  wards  where  same  is $553,790 

Personal  property,  consisting  of  horses,  cars,  motors,  furni- 
ture, snow-plows,  sweepers,  and  other  vehicles,  assessed 

in  the  Third  ward  at 300,000 

The  franchises,  together  with  all  tracks,  ties,  stringers,  feed 
wires,  poles,  trolley  wires,  cables,  and  switches,  owned 
by  it  in  the  city  of  Milwaukee,  together  with  poles, 
wires,  meters,  insulators,  light  conductors,  and  cables  of 
the  properties  known  as  the  Badger  Illuminating  Com- 
pany, owned  by  the  Mihcaukee  Street  Railway  Company, 

assessed  in  the  Third  ward  at 2,008,000 

Merchants*  stock  assessed  in  the  Twelfth  ward  at 5,000 

Personal  property  assessed  in  the  Second  ward  at 2,000 

Total $2,823,790 

The  franchises  of  the  Badger  Illuminating  Company 25,000 

The  franchises  of  the  Edison  Electric  Illuminating  Company  12,000 

Grand  total $2,860,790 

It  was  alleged  that  said  assessment  was  an  increase  over 
the  year  1893  of  $1,714,050,  caused  "by  assessing  the  so- 
called  franchises  of  the  petitioner  at  a  high,  exorbitant,  and 
unreasonable  value,  arbitrarily,  and  upon  no  basis  other  than 
the  mere  guess  of  the  assessors ; "  that  in  spite  of  evidence 
offered  by  it  before  the  board  of  review,  and  its  objections, 
the  board  refused  to  change  said  assessment.   It  was  charged 
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that  the  franchises  of  the  petitioner  were  not  taxable  by  the 
city  of  Milwaukee,  or  that,  if  taxable,  no  statute  had  been 
passed  regulating  the  valuation  of  the  same,  and  that  there 
was  no  method  of  determining  the  value  of  such  franchises; 
that  under  existing  conditions  they  were  of  little  value;  and 
that  the  said  assessment  was  illegal  and  unjust. 

The  writ  commanded  the  return  of  the  proceedings  of  the 
board  of  review  by  which  it  "  refused  to  alter  or  change  the 
assessments  made  against  the  franchises  and  property  of  the 
Milwaukee  Street  Railway  Company ^  as  follows :  $2,003,000^ 
$25,000,  and  $12,000."  The  proceedings  of  the  board  of  re- 
view by  which  the  assessments  named  in  the  writ  were 
confirmed  were  returned,  with  the  testimony  taken  and 
statements  of  counsel  and  officers  of  the  corporation.  It 
appeared  from  the  testimony  that  the  company  had  119 
miles  of  single  track  within  the  city  limits,  extending  into 
every  assessment  district  of  the  city,  twenty-one  in  number; 
that  there  wer/e  upon  certain  of  its  real  estate  (a  list  of  which 
was  exhibited,  but  not  embraced  in  the  return)  power  houses 
used  in  running  its  railway,  and  that  all  its  Unes,  substan- 
tially, were  run  by  electricity,  and  that  it  had  ten  miles  of 
street  railway  beyond  the  city  limits;  that  the  power  for 
traction  was  derived  from  the  power  house  in  the  Seventh 
ward,  but  it  had  a  power  house  in  the  Sixth  ward,  formerly 
used  for  such  purposes,  and  one  in  the  Fourth  ward,  which 
had  been  used  until  recently. 

The  circuit  court  for  Dodge  county,  where  the  case  was 
heard,  gave  judgment  reversing  and  setting  aside  the  assess- 
ment of  $2,063,000  "  for  franchises,  together  with  tracks, 
ties,  stringers,  feed  wires,  poles,  trolley  wires,  cables,  and 
switches  owned  by  it,  together  with  the  poles,  wires,  meters, 
insulators,  light  conductors,  and  cables  of  the  properties 
known  as  the  Edison  Company  and  Badger  Company,  owned 
by  the  relator,"  and  also  reversing  and  setting  aside  the  as- 
sessment of  $12,000  and  $25,000  for  the  franchises  of  the 


554         SUPREME  COURT  OF  WISCONSIN.  [90 

The  State  ex  rel.  Milwaukee  Street  R.  Co.  ts.  Anderson. 

two  last-named  companies,  respectively.     An  appeal  was 
taken  from  this  judgment. 

G,  H.  Hamilton^  city  attorney,  for  the  appellant,  con- 
tended, inter  alia,  that  the  franchises  of  a  corporation  are 
property,  and  as  such  are  liable  to  taxation.  Sterling  O,  Co. 
^.  Highy,  134  111.  557;  Atlantic,  T.  cfe  O,  R,  Co.  v,  Commrs, 
87  N".  C.  129;  Baltimore  v,  B.  dk  0.  JR.  Co,  6  Gill,  288;  Cefit. 
Pao.  H.  Co,  V.  State  Board  of  Equalization,.&0  Cal.  35;  State 
Board  of  Assessors  v.  Cent.  R.  Co.  48  N.  J.  Law,  146;  Comm. 
V.  Lowell  G.  L.  Co.  12  Allen,  75 ;  Comm.  v.  Hamilton  Mfg. 
Co.  id.  298 ;  Yeazie  Bank  v.  Fenno,  8  Wall.  533,  547 ;  Fond  du 
Lao  Water  Co.  'v.  Fond  du  Lac,  82  Wis.  329.  The  franchises 
were  properly  assessed  in  connection  with  the  property  that 
the  franchises  made  valuable.  "  All  such  property  of  the 
corporation  must  be  regarded  and  entered  upon  the  assess- 
ment roll,  and  treated  throughout,  for  all  purposes  of  tax- 
ation, as  an  entirety,  and,  valued  as  such."  Fond  du  LacWater 
Co.  V.  Fond  du  Lac,  82  Wis.  322,  329, 330.  The'  tracks,  poles, 
wires,  etc.,  of  the  street  railway  company  are  real  estate. 
People  ex  rel.  D.  cfe  F.  R.  Cd.  v.  Cassity,  46  N.  Y.  46-49 ; 
People  ex  rel.  N.  Y.  &  H.  R.  Co.  v.  ComrrCrs  of  Taxes,  101 
id.  322;  People  ex  rd.  N.  Y.  El.  R.  Co.  v.  ComrrC rs  of  Taxes^ 
82  id.  459;  Oshaloosa  Water  Co.  v.  Board  of  Equalization,  84 
Iowa,  407;  S.  C  15  L.  K.  A.  296,  note.  The  proper  method 
to  assess  a  street  railroad  is  to  assess  the  same  as  a  whole, 
including  as  elements  of  value  its  franchises,  right  of  way, 
iron,  rails,  ties,  etc. ;  but  an  assessment  of  i\&  right  of  way 
and  franchise,  as  a  separate  item  from  its  other  property,  is 
not  invalid.  Street  R.  Co.  v.  Morrow,  87  Tenn.  406.  If  the 
legislature  has  not  specifically  provided  a  way  in  which 
franchises  should  be  assessed,  or  fixed  any  standard  of  value, 
that  fact  does  not  prevent  their  being  assessed.  In  the  ab- 
sence of  any  special  measure  of  value  adopted  by  the  legis- 
lature, all  property  must  be  valued  in  accordance  with  the 
general  laws  of  the  state.    If  a  franchise  is  property,  it  must 
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be  either  real  or  personal,  and  as  such  shall  be  valued  as 
the  law  has  provided.  Real  property  inclades  "  not  only 
the  land  itself,  but  all  buildings,  fixtures,  improvements, 
rights  and  privileges^  appertaining  thereto."  Sec.  1035, 
R.  S.  A  franchise  is  ah  incorporeal  hereditament.  Fond 
du  Lao  Water  Co.  v.  Fond  du  Lac^  82  Wis.  328 ;  Chapman 
Vofhe  Mfg,  Co.  v.  Oconto  W.  Co.  89  id.  264.  As  such,  it 
is  consequently  real  estate.  2  Bl.  Comm.  37.  Independent 
of  statute,  franchises  are  susceptible  of  valuation  on  general 
principles.  State  v,  C  P.  R.  Co.  10  Nev.  64;  Wilmington, 
C,  <&  A.  R.  Co.  V.  Board  of  Comm^rs,  72  N.  C.  10;  Spring 
V.  W.  Works  V.  Se/iottler^  62  Cal.  69,  and  cases  cited ;  State 
Board  of  Assessors  v.  Cent.  R.  Co.  48  N.  J.  Law,  146. 

For  the  respondent  there  was  a  brief  by  Miller,  Noyes, 
Miller  &  Wahl,  attorneys,  and  oral  argument  by  B.  R. 
Miller,  Jr.  They  argued,  among  other  things,  that  the 
track,  right  of  way,  and  franchises  are  real  estate,  and,  if 
taxable  at  all,  must  be  assessed  where  situated.  Franchises 
are  incorporeal  hereditaments,  and  incorporeal  heredita- 
ments are  real  estate.  Yellow  R.  Imp.  Co.  v.  Wood  Co.  81 
Wis.  560 ;  2  Washb.  Real  Prop,  (nth  ed.),  303 ;  R.  S.  sec.  1035 ; 
Spensley  v.  Valentine,  34  Wis.  154;  Sinith  v.  Ford,  48  id. 
115,  163.  Under  all  the  decisions,  railway  tracks,  including 
ties,  poles,  wires,  and  other  furniture,  are  real  estate.  25 
Am.  &  Eng.  Ency.  of  Law,  651;  Booth,  Street  R.  Law, 
§§  210,  271 ;  People  ex  rel.  D.  <&  F.  R.  Co.  v.  Cassity,  46 
N.  Y.  46-49.  Telephone  lines  are  real  estate.  Western  U. 
Tel  Co.  V.  State,  9  Baxter,  509 ;  22  Albany  L.  J.  21 ;  JVew 
York,  0.  cfe  W.  R.  Co.  v.  W.  U.  Tel.  Co.  36  Hun,  205.  So 
are  electric  light  wires.  Fechet  v.  Drake,  12  Pac.  Rep.  694; 
Keating  L  cfe  M.  Co.  v.  Marshall  F.  L.  cfe  P.  Co.  74  Tex. 
605 ;  Boston  S.  D.  &  T  Co.  v.  B.  cfe  M.  Tel.  Co.  36  Fed. 
Rep.  297 ;  Badger  L.  Co.  v.  Marion  W.  S.,  F.  L.  cfe  P.  Co. 
48  Kan.  182,  187.  A  pipe  line  is  real  estate.  State  'o.  Berry, 
52  N.  J.  Law,  308.     So  is  a  railroad  bridge.    Hill  v.  L.  C. 
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<fe  Jf.  7?.  Oo.  11  Wis.  223;  Purtell  v.  Chicago  K  <k  B.  Co. 
74  id.  132.  So  are  the  foundations,  columns,  and  super- 
structures of  an  elevated  railway.  People  ex  rel.  N.  Y.  EL 
a.  Co.  V.  ComvCrB  of  Taxes^  82  N.  Y.  459.  Contrary  to  the 
plain  provisions  of  the  statute,  this  real  estate  (viz.,  tracks, 
right  of  way,  and  franchises)  was  assessed  like  personal 
property,  at  the  principal  office  of  the  company.  It  is  clear 
from  the  decisions  in  this  state  that  the  property  of  a  cor- 
poration cannot  be  separated  from  the  franchise,  nor  can 
the  franchise  be  separated  from  the  property.  YeUow  J?. 
Imp.  Co.  V.  Wood  Co.  81  Wis.  554;  JPhnd  dii  Lao  Water  Co, 
V.  Fond  du  La^^  82  id.  322 ;  Chicago^  M.  cfe  St.  P.  H.  Co.  v. 
Milwaukee  J  89  id.  506.  It  is  equally  clear  that  the  legis- 
lature has  not  made  a  provision  for  such  cases.  It  is  pos- 
sible that  while  the  franchises,  track,  and  right  of  way  are 
taxable,  no  proper  machinery  has  been  provided  for  that 
purpose.  Western  IT.  Td.  Co.  v.  Poe,  61  Fed.  Rep.  467, 468. 
For  the  respondent  there  was  also  a  brief  by  Spooner^ 
Somhom^  Kerr  dh  Spo&fier^  and  oral  argument  by  J.  C.  Spooner 
and  J.  B.  Kerr.  They  argued,  among  other  things,  that 
franchises  are  not  taxable  as  property^  within  the  meaning 
of  sec.  1034,  R.  S.  Although  language  is  used  in  Fond  du 
Log  Water  Co.  v.  Fond  du  Lac,  82  Wis.  322,  332,  to  the  effect 
that  franchises  are  property  subject  to  taxation,  neverthe- 
less no  method  has  been  provided  in  this  state  for  their  assess- 
ment ;  and,  under  the  authorities,  while  franchises  may  be 
made  subjects  of  taxation  by  appropriate  legislation,  yet 
they  are  properly  taxed  in  like  manner  with  privileges  and 
occupations,  and,  as  their  measure  of  worth  is  found  in  their 
earning  power,  they  properly  form  a  separate  class  by  them- 
selves. Ch.  48,  R.  S.,  under  which  the  assessment  in  ques- 
tion is  made,  relates  solely  to  the  assessment  of  taxes  upon 
property  according  to  the  constitutional  rule  of  uniformity^ 
and  provides  a  method  of  preserving  this  uniformity  as  to 
both  real  and  personal  property.     The  authorities,  however^ 
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hold  almost  aniversally  that  taxes  upon  franchises  do  not 
fall  within  the  constitutional  limitation  of  uniformity  of 
taxation  common  to  most  of  the  states.  Society  for  Samnga 
V.  Coitey  6  Wall.  594;  Provident  Institution  v,  Mass.  id.  611 ; 
Hailroad  Co.  v.  Peniston^  18  id.  5-37;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  595;  California  v.  C.  P.  R.  Co.  127  id.  1,41; 
Southern  C.  0.  Co.  v.  Wemple,  44  Fed.  Kep.  24;  Coram,  v. 
Lancaster  S.  Bank,  123  Mass.  493;  Philadelphia  C.for  Ins. 
V.  Comm.  98  Pa.  St.  48.  Franchises  are  grants  from  the 
state  and  merely  confer  personal  rights.  Although  by  the 
terms  of  the  grants  they  are  made  assignable  and  trans- 
ferable, an  examination  of  the  principles  which  control  the 
exercise  of  that  authority  shows  that  there  can  be  no  actual 
transfer  of  them.  A  sale  and  transfer  can  amount  to  noth- 
ing more  than  the  appointment  of  persons  to  t^ke  and  enjoy 
a  franchise  similar  to  the  one  conferred  upon  the  corpora- 
tion in  the  first  instance,  and  such  persons  take  by  virtue  of 
a  new  legislative  grant.  2  Morawetz,  Priv.  Ctorp.  §  924; 
State  ex  reh  Atfy  Gen.  v.  Sherman,  22  Ohio  St.  411 ;  2  Rorer, 
Railroads,  882.  The  value  of  a  franchise  depends  solely  upon 
the  extent  of  its  exercise,  and  from  the  principles  which  gov- 
ern its  sale  and  transfer  it  is  difficult  to  see  how  it  can  be 
said  to  have  value  in  the  sense  the  word  is  used  in  the  stat- 
utes relating  to  taxation.  Sec.  1052,  R.  S. ;  Fox  v.  Phdps, 
17  Wend.  399;  Smith  v.  Metropolitan  G.  L.  Co.  12  How.  Pr. 
187.  Throughout  the  country,  whenever  it  has  been  deemed 
expedient  to  collect  revenue  from  this  source,  it  has  been  the 
invariable  custom,  so  far  as  we  have  been  able  to  determine, 
to  levy  a  distinctive  franchise  tax.  These  franchise  taxes 
dififer  widely  in  the  various  states,  no  less  than  thirteen  sys- 
tems being  in  operation.  See  Taxation  of  Corporations,  21 
Pol.  Sci.  Quar.  269,  438,  636.  It  is  believed  that  all  these 
thirteen  systems  are  in  effect  excises,  and  based  upon  the 
power  to  demand  payment  for  privileges  conferred.  See, 
also,  Welty,  Assessments,  §  125;  1  Desty,  Taxation,  319; 
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State  V.  MetZy  31  N.  J.  Law,  378 ;  State  v.  P.,  W.  <h  B.  R. 
Go.  24  Am.  Rep.  611,  45  Md.  361;  DeWUt  v.  Bays,  2  OaL 
468 ;  Boreel  v.  New  Torky  2  Sandf .  552 ;  Smith  v.  New  Yorkj 
68  N.  Y.  552 ;  Passaic  W.  Co.  v.  PaUrsm,  56  N.  J.  Law,  471. 
The  following  opinion  was  filed  June  20, 1895: 

PiNNEY,  J.  The  assessments  against  the  Milwaukee  Si/reet 
^Railway  Company  for  the  franchises  of  the  Badger  Illumi- 
nating Company  and  for  the  franchises  of  the  Edison  Elec- 
tric Illuminating  Company  cannot  be  sustained ;  and  so,  too, 
as  to  any  property  belonging  to  either  of  those  companies. 
The  franchises  of  the  two  last-named  companies,  and  any 
property  they  may  own,  belong  in  law  to  them,  respectively, 
and  are  proper  matter  of  assessment  against  such  companies 
only.  Their  franchises  of  existence  are  inalienable,  and  their 
other  franchises  and  property  they  had  no  power  to  make 
over,  by  deed  or  transfer,  to  the  street  railway  company,  so 
as  to  disable  them  from  performing  the  duties  they  owe,  re- 
spectively, to  the  public  as  a  consideration  for  the  franchises 
granted  to  them. 

It  is  contended  on  behalf  of  the  railway  company  that  its 
franchises  are  not  liable  to  assessment  and  taxation,  for  the 
reason  that  no  provision  or  rule  has  been  enacted  for  their 
valuation ;  that  its  franchises  and  tracks,  ties,  stringers,  poles, 
wires,  etc.,  are  real  estate,  and,  as  such,  liable  to  assessment 
only  in  the  ward  or  assessment  district  where  situated;  that 
it  is  not  competent,  in  the  present  condition  of  the  statutes 
and  the  city  charter  of  Milwaukee,  to  assess  the  real  estate 
on  which  its  power  houses  are  situated  in  the  Fourth,  Sixth, 
and  Seventh  wards  or  assessment  districts,  in  the  Third  ward 
or  district  where  the  company  has  its  principal  oflBce,  and 
into  and  through  which  its  road  in  part  extends,  with  its 
franchises,  tracks,  etc.,  as  an  entirety;  and  that, if  competent 
to  assess  its  franchises  and  all  property  necessary  to  the  op- 
eration of  its  road  as  an  entirety,  the  assessment  in  question 
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is  void  for  the  reason  that  such  property  has  not  been  as- 
sessed as  an  entirety,  the  power  houses  and  premises  on  which 
they  are  situated  having  been  assessed  separately  from  the 
franchises  and  other  property  in  the  wards  or  districts  where 
situated.  The  questions  involved  are  important,  in  view  of 
the  great  and  constantly  increasing  amount  of  capital  in- 
vested and  used  in  connection  with  such  franchises  by  water, 
light,  and  street  railway  companies, —  corporations  of  a  quasi 
public  character, —  the  franchises  and  property  of  which  are 
charged,  by  reason  of  their  legal  connection,  with  important 
uses  in  favor  of  the  public. 

It  was  not  denied  —  indeed,  it  was  rightly  conceded  — 
that  the  franchises  of  the  street  railway  company  are  prop- 
erty. It  is  believed  that  there  is  no  authority  to  the  con- 
trary, nor  is  it  seriously  questioned  but  that  the  franchises 
of  the  company,  and  its  property  of  whatever  kind,  neces- 
sary or  essential  to  their  exercise  and  use  to  carry  out  the 
purposes  for  which  it  was  created,  are  in  law  an  entirety, 
and  indivisible,  and  not  subject  to  severance  by  sale  for  taxes 
under  the  general  operation  of  the  tax  laws  or  other  legal 
process. 

1.  It  is  declared  by  statutes  in  force  ever  since  the  state 
was  organized  that  "  taxes  shall  be  levied  upon  all  property 
in  this  state,  except  such  as  is  exempted  therefrom."  E.  S. 
1878,  sec.  1034;  E.  S.  1858,  ch.  18,  sec.  1;  E.  S.  1849,  ch.  15, 
sec.  1.  And  in  each  of  these  revisions  there  is  found  a  sec- 
tion with  several  subdivisions  exempting  several  kinds  of 
property  from  taxation;  but  there  never  has  been  any  stat- 
ute in  force  exempting  franchises  of  any  quasi  public  corpo- 
ration from  taxation,  except  in  the  single  instance  of  railroad 
companies.  It  has  been  provided  ever  since  1868  (Laws  of 
1868,  ch.  130,  sec.  2),  when  railroads  operated  by  horse  power 
here  began  to  come  in  use,  down  to  the  passage  of  ch.  285, 
Laws  of  1889,  that  the  general  exemption  of  railroad  prop- 
erty contained  in  subd.  14,  sec.  1038,  E.  S.  1878,  should  not 
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apply  "  to  any  railroad  that  now  is  or  shall  be  operated  by 
horse  power,  whether  now  or  hereafter  constructed,  in  any 
city  or  village."  After  electric  railways  came  into  use, 
doubtless  in  view  of  the  great  amount  of  capital  likely  to  be 
invested  in  such  enterprises,  and  for  greater  certainty  that 
such  property  should  not  escape  taxation,  ch.  285,  Laws  of 
1889,  was  enacted,  amending  subd.  14  of  said  sec.  1038,  and 
for  that  and  no  other  purpose,  and  declaring  that  the  ex- 
emption of  "  the  track,  right  of  way,"  etc.,  "  and  all  other 
property  used  in  operating  any  railroad  in  this  state  belong- 
ing to  any  railroad  company,"  from  taxation,  "  shall  not 
apply  to  any  railroad  that  now  is  or  shall  be  operated  by 
horse,  cahle  or  electrical  power,  whether  now  or  hereafter 
constructed,  in  any  city  or  village."  The  sole  object  of  this 
enactment  was  to  incorporate  in  the  statute  the  three  words 
above  italicized.  As  the  franchises  of  this  corporation, 
whether  of  existence  or  for  the  operation  of  its  track,  are 
beyond  dispute  the  property  of  the  corporation,  it  would 
seem  clear  that  they  are  liable  to  assessment  and  taxation. 
Franchises  are  classed  as  incorporeal  hereditaments,  though, 
as  stated  by  Chancellor  Kent  (3  Kent,  Comm.  459),  "  with 
some  impropriety,  as  they  have  no  inheritable  quality." 
They  are  defined  in  Society  for  8a/vings  v.  Coite,  6  "Wall. 
594,  606,  as  '^  legal  estates  vested  in  the  corporation  as  soon 
as  it  is  m  ^«<?,"  and  are  as  varied  as  the  purposes  for  which 
corporations  are  created.  In  People  ex  rd,  Pa/nwma  S.  Co. 
V.  Commissioners  of  TaxeSj  104  N.  Y.  240,  247,  it  is  held 
that  they  are  not  real  property,  and  are  not,  "  within  the 
tax  laws,  to  be  reckoned  as  a  part  of  the  realty;"  and  in 
this  view,  although  the  authorities  are  not  fully  agreed  on 
the  subject,  we  entirely  concur.  The  method  of  taxation 
in  this  state  is  upon  the  valuation  of  property  taxed,  and  the 
statute  does  not  provide  for  a  certain,  specific  tax  on  fran- 
chises, Uke  an  excise  rate,  and  known  as  a  franchise  tax, 
under  methods  of  taxation  in  use  in  many  of  the  states. 
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"  In  some  states,"  says  Mr.  Cooley  in  his  work  on  Taxation 
{page  383),  '^  all  taxation,  as  far  as  possible,  is  brought  to  an 
ad  valorem  standard.  Franchises  are  property,  and  in  such 
states  may  be  taxed  by  valoation,  being  estimated  for  the 
purpose  either  separately  or  as  a  part  of  the  aggregate  cor- 
porate property."  State  Board  of  Assessors  v.  Central  R. 
Go.  48  N.  J.  Law,  283,  288,  347.  They  have  a  value  which 
can  be  estimated,  and  this  is  the  proper  duty  of  the  assessor 
or  the  board  of  review.  In  Stale  Rail/road  Tom  Oases^  92 
TJ.  S.  603,  it  is  laid  down :  "  That  the  f  rauohise,  capital  stock, 
business  and  profits  of  all  corporations  are  liable  to  taxation 
in  the  place  where  they  do  business,  and  by  the  state  which 
creates  them,  admits  of  no  dispute  at  this  day.  *  Nothing 
can  be  more  certain  in  legal  decisions,'  says  this  court  in 
Society  for  Savings  v.  Coite^  6  Wall.  607,  *  than  that  the 
privileges  and  franchises  of  a  private  corporation  .  .  . 
may  be  taxed  by  a  state  for  the  support  of  the  state  govern- 
itient.'  Stats  Freight  Tc^  Case,  15  Wall.  232 ;  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  284."  In  Wilmington 
Railroad  v.  Reid,  13  Wall.  268,  the  court  says  that "  nothing 
:is  better  settled  than  that  the  franchise  of  a  private  corpora- 
tion —  which  in  its  application  to  a  railroad  is  the  privilege 
•of  running  it  and  taking  fare  and  freight  —  is  property,  and 
of  the  most  valuable  kind."  And  in  Morgan  v.  Louisiana, 
93  XT.  8.  223,  it  is  said  that  they  **  are  rights  or  privileges 
which  are  essential  to  the  operations  of  the  corporation,  and 
w^ithout  which  its  road  and  works  would  be  of  little  value. 
.  .  .  They  are  positive  rights  or  privileges,  without  the 
possession  of  which  the  road  of  the  company  could  not  be 
successfully  worked.  Immunity  from  taxation  is  not  one 
of  them."  Chesapeake  dk  0.  R.  Co.  v.  Miller,  114  U.  S.  186 ; 
Sterling  Gas  Co.  v.  Higby,  134  HI.  ^i^f  Spring  Valley  Water 
WarJcs  V.  SchotUer,  62  Cal.  110 ;  Central  Poo.  R.  Co.  v.  State 
Board  of  EquMzation^  60  CaL  85;  Yeazie  Bank  v.  Fenno, 
8  WaU.  647. 

Vol*  90  — 36 
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We  have  the  general  and  paramount  provision  making 
franchises  taxable.  Legislative  direction  as  to  the  manner 
of  valuation  is  a  convenience,  rather  than  an  absolute  neces- 
sity, and  the  lack  of  such  direction  does  not  argue  the  ab- 
sence or  suspension  of  the  general  power  to  tax.  The  value 
of  franchises,  especially  in  connection  with  the  property 
reasonably  necessary  for  their  exercise  and  use  and  which 
without  them  would  be  of  little  or  no  practical  value,  can 
be  estimated  as  well  as  the  value  of  other  subjects  of  taxa- 
tion, though  perhaps  not  as  readily  or  with  the  same  degree 
of  certainty.  The  cardinal  requirement  is  that,  as  property, 
they  shall  be  taxed.  .  All  else  is  matter  of  method  and  de- 
tail. The  assessors,  board  of  review,  and  other  officers  would 
seem  to  be  competent,  under  their  general  powers  under  th& 
law,  to  fix  their  value  and  extend  the  tax.  The  legislature, 
by  ch.  285,  Laws  of  1889,  ex  indusiria  guarded  against  any 
possible  implication  of  exemption  of  any  of  the  property  of 
street  railway  corporations.  Besides,  it  is  a  well-settled 
principle  that  an  exemption  from  taxation,  to  be  valid,  must 
be  express  and  clear,  beyond  reasonable  doubt.  Cooley, 
Taxation,  101 ;  Tucker  v.  Fergmon,  22  Wall.  675 ;  West  Wia- 
consin  JR,  Co.  v.  Board  of  Supervisors^  93  U.  S.  598 ;  People 
ex  rd.  Twenty-third  St.  H.  Co.  v.  Commissioners  of  Taxes,  95 
N.  Y.  554.  The  suspension  or  surrender  of  the  power  of 
taxation  cannot  be  implied.  Weston  v.  Sha/wano  Co.  44  Wis. 
256.  We  think  it  cannot  be  presumed  from  the  mere  fail- 
ure to  indicate  detailed  directions  for  valuing  and  taxing 
property,  however  useful  or  convenient,  as  against  an  ex- 
plicit mandate  that  it  shall  be  taxed,  and  when  general 
means  and  instrumentalities  adequate  for  that  purpose  exist. 

2.  At  common  law,  franchises,  being  incorporeal  heredita- 
ments, were  not  subject  to  seizure  and  sale  on  execution; 
and  it  has  repeatedly  been  held  that  the  franchises  and  cor- 
porate rights  of  a  qimsi  public  company,  and  the  property 
vested  in  it  necessary  to  their  use  and  enjoyment  and  the 
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accomplishment  of  the  purpose  for  which  the  company  is 
created,  constitute  an  entirety,  and  are  not  subject  to  be 
sold  and  granted  or  transferred  by  any  adverse  process 
against  it,  and  that  the  sale  of  such  property  in  separate 
parcels  is  not  permissible,  as  the  result  would  be  to  utterly 
destroy  the  value  of  the  property  of  the  company  for  the 
purpose  intended,  by  severing  from  the  franchises  property 
essential  to  the  useful  existence  of  the  company,  Gue  v. 
Tide  Water  C.  Co,  24  How.  263.  The  value  of  the  property 
of  the  company  consists  in  the  franchises  connected  with  the 
tangible  property,  without  which  the  latter  would  be  of 
little  or  no  value.  Hammock  v.  Loan  db  Trust  Co.  105  U.  S. 
90 ;  Ihst  Ala.  E.  Co.  v.  Doe,  114  U.  s!  340,  353.  The  entire 
property  of  the  corporation,  thus  considered,  is  to  be  re- 
garded and  treated  as  indivisible  for  the  purpose  of  sale 
under  adverse  process,  and  to  permit  it  to  be  sold  otherwise 
would  defeat  the  uses  impressed  on  it  for  public  purposes, 
and  which  constituted  the  consideration  for  the  grant  of  its 
franchises. 

In  YelZov)  Biver  Imp.  Co.  v.  Wood  Co.  81  Wis.  560,  this 
subject  was  fully  considered  and  the  authorities  collated, 
with  the  result  in  substance  as  stated ;  and  it  was  there  held 
that  the  "principles  mentioned  apply  wit6  equal  force  to 
tax  proceedings,"  and  that  "  the  rights,  privileges,  and  plant 
essential  to  the  continued  business  and  purposes  of  the  cor- 
poration are  not  to  be  severed,  broken  up,  or  destroyed, 
without  express  legislative  authority,  but,  on  the  contrary, 
are  to  be  preserved  in  their  entirety,  and  for  that  purpose 
are  deemed  segregated  from  any  other  property  owned  by 
the  corporation."  Street  Railroad  Co.  v.  Morrow^  87  Tenn. 
413 ;  Detroit  v.  Detroit  City  E.  Co.  76  Mich.  427.  In  Fond 
du  Lac  Water  Co.  v.  Fond  du  Lac,  82  Wis.  322,  the  same 
principles  were  applied  to  the  taxation  of  the  property  of  a 
water  company,  in  which  it  was  held  that  all  such  property 
of  a  corporation,  within  this  rule,  must  be  regarded  and  en- 
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tered  upon  the  assessment  roll  and  treated  throughout  for 
all  purposes  of  taxation  as  an  entirety;  that  property  not 
so  annexed  and  necessary  to  the  exercise  and  enjoyment  of 
the  franchises  of  the  corporation  might  properly  be  treated 
and  dealt  with  separately,  as  in  the  case  of  the  property  of 
natural  persons.  In  that  case  the  only  subject  of  taxation 
entered  upon  the  assessment  roll  was  simply  certain  specified 
lots,  without  reference  to  the  works  of  the  company,  its 
mains,  pipes,  and  hydrants,  or  its  corporate  rights  and  fran- 
chises, either  in  detail  or  as  an  entirety ;  and  it  was  held 
that  the  assessment  must  be  deemed  to  be  against  the  lots 
only,  and  that  the  defect  could  not  be  remedied  by  showing 
in  that  action  that  the  assessor  and  board  of  review  in  the 
valuation  of  the  lots  included  therein  the  value  of  the  en- 
tirety with  the  franchises  of  the  company.  The  question  of 
the  taxability  of  the  franchises  of  that  company  was  clearly 
involved  in  that  case,  and  expressly  affirmed.  The  principle 
of  these  cases  was  again  affirmed  in  Ohwago^  M.  <j6  St  P.  R. 
Co.  V,  Milwaukee,  89  Wis.  506,  where  it  was  held  that  the 
general  provisions  of  the  statute  concerning  the  levying  and 
collecting  of  taxes  are  to  be  construed  and  held  as  subor- 
dinate to  the  rule  against  the  severance  and  segregation  of 
property  of  a  q%^<isi  public  corporation,  essential  to  the  con- 
tinued exercise  of  its  corporate  franchises,  and  that  such  a 
result  could  not  be  effected  without  express  legislative  au- 
thority, mere  general  language  in  statutes  not  being  held  to 
authorize  such  a  result.  We  think  these  cases  were  rightly 
decided,  and  see  no  reason  for  departing  from  the  proposi- 
tions there  laid  down. 

3.  Eegarding,  then,  the  franchises  of  the  company  and 
the  property  necessary  for  their  use  and  exercise  and  to  ac- 
complish the  quasi  public  purposes  for  which  the  corpora- 
tion was  created,  as  an  entirety,  and  its  franchises  as  per- 
sonal estate  for  the  purposes  of  taxation,  the  proper  place 
of  assessment  of  the  property  as  an  entirety  was  the  district 
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in  ^hich  it  had  its  "  principal  office  or  place  of  business." 
E.  S,  sees.  1040, 1041 ;  Milwaukee  Stewmship  Co.  v.  Milwau- 
keey  83  Wis.  595. 

4.  Various  methods  of  taxation  of  the  property  of  such 
corporations  have  been  adopted  in  the  different  states,  de- 
pending upon  local  statutes  and  systems  of  taxation,  and 
various  views  have  prevailed  as  to  the  legal  nature  and  char- 
acter of  such  property.  In  2?'ew  York,  where  the  construc- 
tion and  operation  of  street  railways  in  the  public  streets  by 
authority  from  the  city  government  is  regarded  as  a  new 
burden  imposed  on  the  abutting  lots  or  property,  the  right 
cannot  be  acquired  except  by  purchase  or  the  exercise  of 
eminent  domain,  and  upon  compensation  made  for  it.  Street 
railways  are  there  regarded  as  real  estate.  People  ex  reL 
J),  dk  F.  E.  Co.  V.  Caaaity,  46  K  T.  46,  49;  Craig  v.  E.  C. 
cdB.E.  Ci>.  39KY.404;  Story  v.  IT.  Y.KE.Co.  90  KY. 
122.  In  this  state  such  use  of  the  public  streets  is  held  not 
to  be  a  new  burden  on  the  property  of  the  lot  owner,  and 
may  be  granted  by  the  public  authorities  without  compensa- 
tion. Hobart  V,  Milwaukee  C  E.  Co.  27  Wis.  194.  And  the 
right  to  use  the  streets  for  such  purposes  is  considered  as  a 
franchise  granted  on  behalf  of  the  state  by  the  local  author- 
ities. State  ex  reL  Atfy  Gen.  v.  Madison  St.  E.  Co.  72  Wis. 
619.  We  think,  therefore,  that  the  tangible  property,  such 
as  cars,  rails,  poles,  wires,  etc.,  used  in  connection  with  the 
franchises  of  the  company,  as  well  as  the  franchises,  may  be 
properly  regarded  for  the  purpose  of  taxation  as  personalty ; 
and,  as  such,  that  it  is  subject  to  assessment  in  the  assess- 
ment district  where  the  company  has  its  principal  office  or 
place  of  business.  In  State  ex  rd.  St.  P.  C.  E.  Co.  v.  Dis- 
trict Courts  31  Minn.  354,  358,  the  portion  of  a  track  of  the 
city  railway  in  a  public  street  was  held  not  to  be  realty 
within  the  meaning  of  the  kws  authorizing  assessments  for 
paving.  And  in  Booth  on  Street  Kailway  Law,  sec.  272,  it 
is  said  that,  "  to  arrive*  at  the  valuation  of  a  street  railway 
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for  the  purposes  of  taxation,  the  proper  method  is  to  assess 
it  as  a  whole,  including  as  items  of  value  its  franchises,  right 
of  way,  rails,  sleepers,  ties,  and  other  fixtures,"  and  in  De- 
troit V.  Detroit  C.  R.  Co.  76  Mich.  421,  it  was  held  that  the 
right  to  use  street  railway  tracks  is  inseparable  from  the 
franchises;  and,  not  being  taxable  as  land,  it  should  prop- 
erly be  taxable  as  an  entirety  in  one  place,  so  far  as  within 
one  city.    Street  Railroad  Co.  v.  Morrow^  87  Tenn.  406. 

For  these  reasons,  we  do  not  think  the  property  upon 
which  the  assessment  complained  of  was  made  can  be  re- 
garded as  within  the  statute  defining  "  real  property,"  "  real 
estate,"  and  "land,"  for  the  purposes  of  taxation.  It  cer- 
tainly is  not  land  itself,  nor  is  it  either  "  buildings,  fixtures, 
improvements,  rights,  or  privileges  appertaining  thereto." 
R.  S.  sec.  1035.  It  does  not  belong  to  the  owner  of  the  soil 
or  to  the  city  representing  the  public  in  the  easement  over 
it  for  the  purpose  of  travel,  but  it  pertains  to  the  franchise 
of  the  company,  and  belongs  to  the  company.  The  utter 
impracticability,  not  to  say  impossibility,  of  treating  it  as 
real  estate  for  the  purposes  of  taxation,  is  illustrated,  not 
only  from  the  results  that  might  follow  tax  sales,  but  in  at- 
tempting to  assess  it  as  such  under  the  provision  that  "  all 
real  property  not  expressly  exempt  from  taxation  shall  be 
entered  upon  the  assessment  roll  in  the  assessment  district 
where  it  lies "  (R.  S.  sec.  1039),  and  is  well  illustrated  by 
the  present  case,  where  the  property  claimed  to  be  real  es- 
tate has  a  physical  location  in  twenty-one  assessment  dis- 
tricts. How  could  it  be  entered  on  the  rolls  by  lots  and 
blocks,  or  by  reference  to  plat  or  deed,  or  how  otherwise, 
under  sees.  1045  and  1046  ?  It  is  part  on  and  part  in  the 
soil,  and  part  in  the  air.  How  are  the  twenty-one  assessors 
to  assess  and  value  the  tracks,  ties,  poles,  trolley  wires,  etc., 
with  certainty  and  in  an  intelligible  manner  in  so  many 
parcels?  And  are  the  twenty-one  assessments  to  be  fol- 
lowed by  as  many  separate  taxes  and  tax  sales  in  case  of 
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iionpayment?  It  seems  to  us  entirely  clear  that  this  prop- 
-erty  cannot  be  regarded  as  real  estate  for  the  purposes  of 
taxation,  and  that  it  is  not  the  "  land  "  and  "  real  property" 
described  in  these  sections  for  assessment  and  taxation;  and, 
4is  already  stated,  it  seems  perfectly  plain  from  the  statute 
(sees.  1034,  1038,  K.  S. ;  ch.  285,  Laws  of  1889)  that  this 
property  is  required  by  law  to  be  assessed  and  taxed. 

As  held  in  People  ex  reL  Twenty-third  St.  H.  Oo.  v.  Cam- 
missioners  of  Tdxes^  95  N.  T.  554,  558,  the  general  purpose 
of  the  statutes  relating  to  assessment  and  taxation  is  to  se- 
cure an  assessment  of  all  property,  real  and  personal,  at  its 
actual  value;  and  they  are  to  be  construed  and  enforced 
with  this  purpose  in  view.  In  view  of  the  use  made  of  the 
specific  lots  upon  which  the  power  houses  are  situated,  and 
upon  a  fair  construction  of  the  statute,  and  with  a  view  to 
carry  out  its  evident  meaning,  we  hold  that  such  real  estate, 
thus  devoted  to  such  uses,  is  not  the  real  property  required 
by  sec.  1039  to  be  "  entered  upon  the  assessment  roll  in  the 
iissessment  district  where  it  lies ; "  it  having  acquired  a  pe- 
culiar character  in  the  law  by  reason  of  having  become  a 
part  of  the  entirety  of  a  property  subject  only  to  assess- 
ment and  taxation  as  an  entirety  in  the  assessment  district 
where  the  corporation  owning  it  has  its  principal  office  and 
place  of  business.  The  argument  was  made  that  as  the  real 
property  on  which  the  power  houses  were  situated,  by  the 
terms  of  the  statute,  could  not  be  assessed  in  the  Third 
ward  or  assessment  district,  so  as  to  enable  an  assessment  of 
the  property  of  the  company  in  its  entirety  to  be  made  in 
that  district,  therefore  neither  its  franchises  nor  the  material 
and  tangible  property  necessary  to  their  use  could  be  taxed 
at  all.  We  cannot  see  that,  by  a  proper  construction  of  the 
various  provisions  of  the  statutes  cited,  any  such  conclusion 
would  follow.  Certainly,  no  such  result  can  be  fairly  said 
to  have  been  intended.  On  the  contrary,  we  think  it  is 
I'easonably  clear,  in  view  of  the  rule  requiring  such  property 
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to  be  assessed  and  taxed  as  an  entirety,  that  all  real  prop* 
erty  constituting  a  part  thereof  by  reason  of  the  premises 
becomes  taxable  as  a  part  of  such  entirety  and  in  the  assess- 
ment district  where  the  company  has  its  principal  office  or 
place  of  business.  This  view  derives  added  force  from  ch. 
385,  Laws  of  1889,  under  which  it  was  clearly  intended  that 
all  the  property  of  such  companies  should  be  taxed.  There  • 
is  an  appropriate  officer  to  assess  and  value  it,  and  a  proper 
board  to  review  the  assessment,  and  all  the  appropriate 
agencies  to  carry  out  and  collect  the  tax. 

5.  It  is  apparent  from  the  record  that  in  making  this  as- 
sessment the  rule  laid  down  in  the  case  of  Fond  du  Lac 
Water  Co.  v.  Fond  du  Lac^  82  Wis.  322,  was  not  pursued. 
The  present  case  presented  difficulties  and  embarrassments 
which  did  not  exist  in  the  case  cited,  where  the  city  consti- 
tuted a  single  assessment  district.  The  result  of  the  course 
pursu^  is  that  the  lots  and  power  house  or  houses,  or  such 
as  is  or  are  reasonably  necessary  to  the  use  and  exercise  of 
the  franchises  of  the  railway  company,  have  not  been  as- 
sessed as  they  should  have  been,  with  and  as  a  part  of  the  - 
entirety,  in  compliance  with  the  rule  established  in  this  state^ 
on  that  subject;  and  the  assessment  was  therefore  void  and. 
was  rightly  set  aside. 

6.  The  board  of  review  which  might  have  corrected  any 
defect  in  the  assessment  in  question  is  not  a  permanent 
body,  but  has  been  dissolved  and  has  lost  all  control  over 
the  assessment  in  question ;  and,  as  the  duty  of  the  court 
on  certiorari  is  limited  to  either  an  affirmance  or  reversal 
of  the  assessment,  it  follows  that  the  judgment  of  the  cir- 
cuit court  setting  aside  the  assessment  must  be  affirmed. 

7.  The  objection  that  the  provision  that  the  rule  of  taxa- 
tion shall  be  uniform  (sec.  1,  art.  YIII,  Const.)  was  violated 
by  the  provisions  of  the  city  charter  in  respect  to  the  method : 
of  electing  city  assessors  by  the  mayor  and  common  council 
upon  the  recommendation  of  the  tax  commissioner,  instead 
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of  by  a  vote  of  the  electors,  and  making  such  tax  commis- 
sioner, appointed  by  the  mayor  and  confirmed  by  the  com- 
mon council,  a  member  of  the  board  of  review  with  the 
assessor,  mayor,  and  city  clerk  (City  Charter — Laws  of  1874, 
ch.  184  —  subch.  18,  sees.  2,  6, 12),  is  not  well  taken.  There 
can  be  no  doubt  that  the  assessors  and  tax  commissioner 
were  legally  appointed,  and  there  was  no  constitutional  ob- 
jection to  the  creation  of  the  office  of  tax  commissioner  of 
the  city  of  Milwaukee,  and  to  making  him  a  member  of  the 
board  of  review.  The  constitutional  rule  is  not  violated  by 
diversity  of  methods  of  electing  or  appointing  assessors  in 
the  several  cities,  or  in  the  constitution  of  their  respective 
boards  of  review.  The  uniform  rule  is  complied  with  in 
this  respect  if  property  is  assessed  by  assessors  properly 
elected  or  appointed,  and  the  assessment  is  reviewed  by  a 
board  of  review  elected  or  appointed  in  conformity  with 
sec.  9,  art.  XIII,  Const.  E.  S.  sec.  1030.  These  provision* 
of  the  charter  in  question  were  a  general  law  amending  the 
former  charter,  and  were  a  grant  of  corporate  power  to  the 
city,  and  not  a  apeoial  act  for  the  assessment  or  collection 
of  taxes,  within  the  meaning  of  the  sixth  clause  of  sec.  31^ 
art.  IV  of  the  constitution.  State  ex  rd.  Hamilton  v.  Krezy 
88  Wis.  137;  Clark  v.  JanesvUle,  10  Wis.  136;  Warner  v. 
KnoXy  50  Wis.  431 ;  Cathcart  v.  ComMock^  56  Wis.  613. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

» 
A  motion  for  a  rehearing  was  denied  September  26,  1895. 
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The  Nobthwestern  Ieon  Company,  Respondent,  vs.  The 
Central  Trust  Company  of  New  York,  imp.,  Appel- 
lant. 

April  f^— September  fSS,  1896, 
Equity:  Creditor's  bUl:  Insolvent  foreign  corporation:  Appeal 

m 

1.  A  creditor's  biU  cannot  be  entertained,  under  the  general  equity 

powers  of  the  court,  unless  it  appears  that  the  creditor  has  made 
an  effort  in  good  faith  to  coUect  his  judgment  by  execution,  and 
that  he  has  fairly  exhausted,  without  avail,  his  remedy  at  law. 

2.  Where  the  creditor  knows  that  the  debtor  has  a  place  of  re^dence 

and  business  and  a  large  amount  of  property  subject  to  levy  in 
one  county,  the  issuing  of  an  execution  to  another  county  in  which 
he  has  no  reason  to  expect  to  find  property  does  not  show  an  effort 
in  good  faith  to  collect  his  judgment. 

^  The  fact  that  the  property  mentioned  is  subject  to  prior  levies,  some 
of  which  are  alleged  to  be  fraudulent  and  void  as  against  plaint- 
ifiTs  judgment,  does  not  show  that  he  has  no  adequate  remedy  at 
law,  where  it  does  not  appear  what  the  value  of  the  property  is 
nor  whether  it  would  probably  be  sufficient  to  pay  the  valid  levies 
upon  it  with  plaintiff's  judgment. 

4  Sees.  8216-8328,  R.  S.,  providing  for  proceedings  against  insolvent 
corporations,  apply  only  to  those  "  incorporated  under  the  laws  of 
this  state.''  [Whether  equivalent  relief  can  be  given  in  an  ordi- 
nary creditor's  action  against  a  foreign  corporation  having  prop- 
erty in  this  state,  not  determined.] 

5.  In  a  creditor's  action,  another  creditor  demurred  to  the  complaint 
and  appealed  from  an  order  overruling  the  demurrer.  Upon  affi- 
davits showing  that  the  appellant  had  filed  its  claim  as  a  creditor 
in  the  action,  the  respondent  moved  to  dismiss  the  appeal  on  the 
ground  that  the  appellant  had  adopted  the  complaint  and  was 
estopped  from  questioning  its  validity.  Held,  that  the  motion 
should  be  denied.  The  facts  stated,  if  they  could  be  considered, 
make  only  against  the  right  to  demur  and  not  against  the  right 
to  appeal,  and  the  proper  remedy  would  be  by  motion  in  the  court 
below  to  strike  out  the  demurrer. 


'•4 


Appeal  from  orders  of  the  superior  court  of  Milwaukee 
<5ounty:  J.  C.  Ludwig,  Judge.    Iieve7'sed, 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
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the  complaint,  and  from  an  order  refusing  the  appellant 
leave  to  bring  an  action  to  foreclose  its  mortgage  upon  cer- 
tain  property  in  the  custody  of  a  receiver.  The  following 
is  the  substance  of  the  complaint,  so  far  as  necessary  to  an 
understanding  of  the  purpose  and  scope  of  the  action  and 
the  questions  to  be  decided. 

The  plaintiff  is  a  domestic  corporation.  The  defendant 
West  Superior  Iron  &  Steel  Company  is  a  foreign  corpora- 
tion, existing  under  the  laws  of  the  state  of  Minnesota.  Its 
place  of  business,  where  it  has  a  large  amount  of  property, 
is  in  Douglas  county  in  this  state.  It  does  not  appear  that 
#  it  has  either  a  place  of  business  or  property  in  any  county 
of  this  state,  other  than  Douglas  county.  The  plaintiff  ob- 
tained a  judgment  against  this  defendant  in  the  circuit  court 
of  Milwaukee  county,  which  it  at  once  docketed  in  Douglas 
county.  On  this  judgment  it  afterwards  issued  an  execution 
to  the  sheriff  of  Milwaukee  county,  who  returned  it  entirely 
unsatisfied  on  the  day  of  its  date.  The  plaintiff  then  com- 
menced this  action,  on  behalf  of  itself  and  all  other  creditors 
of  the  defendant,  in  Milwaukee  county.  The  defendant  is 
wholly  insolvent.  Twenty-two  parties,  who  are  made  de- 
fendants, have  obtained  judgments  and  liens  upon  its  prop- 
erty by  levy  of  executions  or  attachments  or  by  garnish- 
ment. Two  creditors  claim  mechanic's  liens  upon  certain  of 
its  property.  The  Central  T^mst  Company^  the  appellant, 
has  two  mortgages  upon  its  real  and  personal  property. 
The  total  amount  of  its  indebtedness  is  in  excess  of  $2,000,000. 
The  probable  amount  of  its  assets  is  not  stated.  Its  prop- 
erty comprises  an  iron  and  steel  plant  at  Superior  in  Douglas 
oounty  in  this  state,  with  materials,  supplies,  and  tools,  of 
large  aggregate  value.  The  greatest  element  of  value  in 
this  property  is  the  adaptability  and  usefulness  of  each  part 
in  connection  with  the  whole.  The  value  of  any  single  part, 
separately,  is  very  small  in  comparison  with  its  value  as  a 
part  of  the  whole;    Except  by  a  single,  aggregate  sale  of 
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the  whole,  no  advantageous  sale  could  be  made.  On  account 
of  the  large  number  of  judgments  and  other  liens,  some  of 
which  are  contested,  no  adequate  price  would  probably  be 
realized  on  a  sale  of  the  property  subject  to  these  liens  and 
incumbrances.  So,  it  seems  that  the  best  promise  of  realiz- 
ing a  suitable  and  adequate  price,  and  so  of  promoting  the 
interests  of  all  the  creditors,  is  by  an  aggregate  sale,  free 
from  liens  and  incumbrances.  This  makes  it  necessary  that 
all  creditors  having  liens  upon  the  property  be  made  parties 
to  the  action.  Twelve  of  the  defendants  are  stockholders  of 
the  principal  defendant,  who  have  only  in  part  paid  their 
subscriptions  to  the  capital  stock  of  the  corporation.  The 
constitution  and  laws  of  Minnesota  make  the  stockholders 
liable  to  the  creditors  of  the  corporation,  not  only  for  the 
amount  unpaid  of  the  capital  stock,  but  for  an  additional 
amount  equal  "  to  the  amount  of  stock  held  and  owned  by 
them."  The  plaintiff  does  not  know  the  names  of  the  stock- 
holders of  the  defendant,  other  than  those  who  have  been 
made  defendants.  The  action  was  commenced  April  18^. 
1894.  The  principal  defendant  appeared  in  the  action  and 
answered  on  April  19, 1894.  On  the  same  day  the  court 
made  an  order  declaring  the  defendant  insolvent  and  ap- 
pointing a  receiver  of  the  property. 

The  relief  asked  is  that  the  West  Superior  Iron  &  Steel 
Company  be  declared  insolvent;  that  all  its  property  and 
assets  situated  within  this  state  be  sequestered  and  a  re- 
ceiver thereof  appointed;  that  a  discovery  be  had  of  its 
stockholders,  and  of  the  amount  of  stock  owned  by  each, 
with  the  amount  unpaid  upon  their  stock  subscriptions;  that 
the  stockholders  be  required  to  pay  the  amount  unpaid  upon 
their  stock  subscriptions,  with  a  sum  equal  to  the  amount 
of  capital  stock  held  by  each  of  them ;  that  all  other  stock- 
holders so  discovered  be  joined  as  defendants ;  that  the  sheriff 
of  Douglas  county  ti^rn  over  to  the  receiver  all  property  in 
his  hands  by  virtue  of  levies  of  executions  or  attachments; 
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that  the  court  direct  a  just  and  fair  distribution  of  the  prop- 
erty of  the  defendant  among  its  creditors;  that  all  other 
Actions  be  enjoined;  that  creditors  having  liens  be  required 
to  turn  over  to  the  receiver  all  property  subject  to  their 
<3laims  or  liens,  to  be  thereafter  adjusted  in  this  action ;  that 
all  creditors  of  the  defendant  be  required  to  exhibit  their 
<3lainis  and  become  parties  to  the  action;  and  that  the  prop- 
erty of  the  defendant  be  sold  as  a  whole,  free  and  clear  of 
incumbrances. 

The  appellant,  The  Central  Trust  Gompcmy^  demurred  to 
the  complaint  on  two  grounds :  (1)  That  the  court  had  no 
jurisdiction  of  the  subject  of  the  action,  and  (2)  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  overruled,  and  from  the  order 
iihe  appellant  appeals. 

The  appellant  also  moved  for  leave  to  serve  process  upon 
the  receiver  and  to  make  him  a  party  in  foreclosure  pro- 
•ceedings  which  it  desired  to  commence  for  the  foreclosure 
of  its  mortgage  against  the  principal  d^endant.  The  court 
denied  the  motion.  From  the  order  denying  the  motion  the 
appellant  appeals. 

For  the  appellant  there  was  a  brief  signed  by  E,  F,  Mc- 
'Cav^lcmdy  attorney,  and  BuUer^  Stillman  dk  Hvhha/rd  and 
Cotton^  DibeU  <&  Reynolds^  of  counsel,  and  oral  argument  by 
J,  W.  Reynolds.  They  argued,  among  other  things,  that  the 
suit  was  evidently  instituted  under  ch.  86,  E.  S.,  but  that 
•chapter  applies  only  to  domeatio  corporations.  There  is  no 
precedent  or  foundation  for  such  a  proceeding  at  common 
law,  in  the  absence  of  a  statute.  Without  statutory  au- 
thority, the  court  possesses  no  visitorial  powers  over  even 
domestic  corporations.  Van  Pelt  v.  U.  8.  M.  Springs  Co,  13 
Abb.  Pr.  (N.  S.),  325 ;  AtPy  Gen.  v.  TJiica  Ins.  Co.  2  Johns. 
Ch.  371;  Verplanoh  v.  Mercantile  Ins.  Co.  1  Edw.  84;  Ferris 
V.  Strong^  3  id.  127;  Fisher  v.  World  Mut.  Ins.  Co.  15  Abb. 
Pr.  (K  S.),  363;  Clinch  v.  South  Side  R.  Co.  1  Hun,  636; 
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Rochester  v.  Branson^  41  How.  Pr.  78;  North  State  C,  cfe  G, 
M.  Co,  V.  Field,  64  Md.  151 ;  Ballin  v.  Zoeh,  78  Wis.  404. 
Sequestration  proceedings  cannot  be  taken  against  foreign 
corporations.  4  Wait,  Pr.  202 ;  McBride  v.  Farmer^  Banky 
28  Barb.  476;  Republican  M.  S.  Mines  v.  Brovm,  58  Fed. 
Rep.  644;  Stafford  v.  Am.  Mills  Co.  13  R.  I.  310;  Burgoyne 
V.  E.  c&  W.  R.  Co.  13  K  Y.  Supp.  537;  Bay  v.  U.  S.  C.  S.  Co.  2 
Duer,  608.  No  execution  was  ever  issued  on  the  judgment 
docketed  in  Douglas  county,  where  the  debtor's  property  is 
shown  to  be  located.  The  only  hypothesis  upon  which  pro- 
ceedings of  this  kind  are  justified  is  that  there  can  be  found 
no  property  of  the  debtor  upon  which  an  execution  may  be 
levied  or  the  debt  realized.  No  other  conditions  justify  the 
invoking  of  the  equity  powers  of  the  court,  yet  the  complaint 
shows  just  the  contrary  state  of  affairs.  Yast  areas  of  real 
estate  in  Douglas  county,  still  standing  in  the  debtor's  name 
and  all  subject  to  the  lien  of  the  plaintiff's  judgment,  are 
scheduled  in  the  complaint,  but  no  reason  or  excuse  is  offered 
for  not  proceeding  in  the  manner  pointed  out  by  the  statute 
for  the  collection  of  the  judgment.  Equity  procedings  will 
not  lie  under  such  circumstances.  Livingstone  v.  Amottx,  15 
Abb.  Pr.  (N.  S.),  158 ;  National  T.  Bank  v.  Wetmore,  124  N.  T. 
250;  Dvmham  v.  Cox,  10  N.  J.  Eq.  437;  Payne  v.  Sheldon^ 
43  How.  Pr.  1 ;  Lansing  v.  Easton,  7  Paige,  364 ;  Walker  v. 
White,  36  Barb.  592;  Watso7i  v.  N.  T.  C.  R.  Co.  6  Abb.  Pr. 
(N.  S.),  91;  Scouton  v.  Bender,  3  How.  Pr.  185;  Chautat^t^ 
Co.  Bank  v.  White,  6  Barb.  589;  S.  C.  6  N.  T.  236;  J^lee  v. 
F.  n.  Steele  Co.  62  N.  W.  Rep.  899;  Williams  v.  Sexton,  19' 
Wis.  42. 

For  the  Pittsburgh  Iron  <&  Steel  Fngineeritig  Company 
there  was  a  brief  by  Victor*  Linley,  attorney,  and  Walter 
Ayers,  of  counsel.  They  argued,  among  other  things,  that 
the  affairs  of  this  corporation  could  in  no  event  be  wound 
up  by  a  Wisconsin  court.  The  double  liability  of  stock- 
holders could  be  enforced  only  in  Minnesota,  the  law  of 
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which  provides  a  statutory  remedy  which  is  held  to  be 
exclusive.  McKimch  v.  Seymour-Sabin  Co.  48  Minn.  158; 
Mohr  V.  Minnesota  Elevator  Co.  40  id.  343;  Johnson  v. 
Fischer,  30  id.  173;  Allen  v.  Walsh,  25  id.  543;  May  v. 
Blacky  77  Wis.  104.  Before  entertaining  a  creditor's  bill  it 
is  essential  that  the  judgment  creditor  shall  have,  in  good 
faith,  issued  his  execution,  and  that  the  same  shall  have 
been  returned  unsatisfied  by  the  officer,  who  shall  have  mado 
all  reasonable  and  diligent  search  for  real  and  personal 
property,  not  exempt  from  sale,  upon  which  to  levy.  Clark 
V.  Bergenthal,  52  Wis.  103,  108;  Gilbert  v,  StocJcman,  81  id. 
602.  The  execution  should  be  issued  to  the  county  of  the 
debtor's  residence,  and  to  every  county  in  which  the  debtor 
is  known  to  have  property.  Duran  v.  Crray,  129  HI.  9.  An 
aUegation  of  insolvency  will  not.  dispense  with  the  formal 
return  of  the  execution  unsatisfied.  National  T.  Bank  v.  Weit- 
more,  124  N.  T.  241 ;  Adsit  v.  Butler,  87  id.  585 ;  I^tes  v. 
Wilcox,  67  id.  264;  AUyn  v.  Thurston,  53  id.  622;  Wadsworth 
Schissellauer,  32  Minn.  87 ;  Gilbert  v.  Stockman,  81  Wis.  602. 

For  the  I/md  cfe  Biver  ImproveTnent  Company  the  cause 
was  argued  orally  by  Geo.  P.  Miller. 

John  F.  Harper,  for  the  respondent,  contended,  inter  alia,, 
that  this  action  is  a  common-law  creditor's  bill,  brought  at 
the  instance  of  a  judgment  creditor,  to  administer  the  assets 
of  an  insolvent  corporation  for  the  benefit  of  aU  its  creditors^ 
and  to  enforce  its  unpaid  stock  subscriptions  and  the  statu- 
tory liability  of  stockholders,  and  also  to  discover  and  reach 
its  equitable  assets  for  the  satisfaction  of  its  debts.  The 
fact  that  the  defendant  is  a  foreign  corporation  is  immate- 
rial; the  action  is  not  statutory,  and  it  does  not  turn  on  any 
peculiarity  of  domestic  corporations.  It  is  based  on  the  fact 
that  the  defendant  is  insolvent,  that  it  has  stock  subscript 
tions  and  other  equitable  assets  which  cannot  be  reached  by 
execution,  and  that  the  plaintiff  is  unable  to  satisfy  its  claim 
at  law.    Independently  of  statute,  a  judgment  creditor  can 
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bring  an  action  for  the  administration  of  the  assets  of  a  for- 
eign corporation.  2  Cook,  Stock,  §  867;  Smith  v,  St.  Z.  M. 
Z,  Ins,  Go.  3  Tenn.  Ch.  502,  506 ;  Murray  v.  Vcmderhiltj  39 
Barb.  140, 147;  Redmond  v.  Roge,  3  Hun,  171, 176, 176.  The 
unpaid  stock  subscriptions  of  an  insolvent  foreign  corpora- 
tion are  an  equitable  asset,  which  can  be  reached  only  by  a 
creditor's  bill  brought  in  behalf  of  all  creditors  and  necessi- 
tating an  administration  of  the  corporate  assets.  HamMey 
V.  Stats,  137  U.  S.  366;  S.  G.  139  id.  417,  427;  ShicUev. 
Watts,  94  Mo.  410;  Griffith  v.  Mangam,  73  N.  T.  611;  Bart- 
lett  V,  Drew,  57  id.  587 ;  Holmes  v.  Sherwood,  3  McCrary,  405 ; 
1  Cook,  Stock,  §  205 ;  2  Morawetz,  Priv.  Corp.  §  866.  A 
creditor's  bill  of  this  kind,  to  reach  unpaid  stock  subscrip- 
tions and  administer  the  assets  of  a  corporation,  is  a  com- 
mon-law proceeding,  independent  of  statute.  Adler  v. 
Milwaukee  P.  B.  Mfg.  Go.  13  Wis.  57;  Pierce  v.  Milwaukee 
Const.  Go.  38  id.  253. 
The  following  opinion  was  filed  June  20,  1895: 

Newman,  J.  The  plaintifPs  attorney  defines  this  to  be 
^*  a  common-law  creditor's  biU,  brought  at  the  instance  of  a 
judgment  creditor,  to  administer  the  assets  of  an  insolvent 
<3orporation  for  the  benefit  of  aU  its  creditors,  and  to  enforce 
its  unpaid  stock  subscriptions  and  the  statutory  liability  of 
stockholders,  and  also  to  discover  and  reach  its  equitable 
assets  for  the  satisfaction  of  its  debts."  The  first  question 
raised  by  the  demurrer  is  the  jurisdiction  of  the  court  to 
entertain  a  creditors'  bill,  under  the  general  equity  powers 
of  the  court,  upon  the  facts  stated  in  the  complaint.  It  clearly 
has  no  jurisdiction  under  the  statute  providing  for  "  proceed- 
ings against  insolvent  corporations  "  (E.  S.  sees.  3216-3228), 
for  the  statute  itself  limits  these  proceedings  to  corporations 
incorporated  under  the  laws  of  this  state.  It  is  no  part  of 
the  general  function  of  a  court  of  equity  to  enforce  the  pay- 
ment of  debts.    A  creditor  at  large  has  no  standing  in  a 
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court  of  equity  for  that  purpose.  It  is  only  after  the  cred- 
itor has  taken  and  exhausted  all  the  means  within  his  power, 
at  law,  that  he  has  standing  to  ask  the  aid  of  equity  to  dis- 
cover and  apply  the  debtor's  property  to  satisfy  his  claims. 
So  it  is  necessary  to  the  jurisdiction  of  a  court  of  equity,  in 
actions  of  this  nature,  that  it  shall  be  made  to  appear  that 
the  creditor  is  unable  to  obtain  satisfaction  of  his  debt  by 
seizing  property  under  an  execution.  To  this  end  it  must 
appear,  not  only  that  he  has  recovered  a  judgment,  but  that 
he  has  made  an  effort  to  collect  his  judgment  by  execution, 
and  that  his  effort  has  been  unavailing.  The  court  must  be 
satisfied  that  there  has  been  an  effort  in  good  faith  made  by 
the  creditor  to  collect  his  judgment,  and  that  he  has  fairly 
exhausted,  without  avaQ,  bis  remedy  at  law.  Ordinarily  the 
issue  of  an  execution  on  the  judgment,  and  its  return  unsat- 
isfied, are  sufScient  to  show,  in  the  first  instance,  that  the 
remedy  at  law  has  been  exhausted.  But  if  it  shall  appear  that 
no  effort  in  good  faith  was  made  to  find  property  whereon 
to  levy,  and  that  the  debtor  owned  property  subject  to  levy 
within  the  state  which  might  with  reasonable  diligence  have 
been  found,  the  case  does  not  call  for  the  interposition  of  a 
court  of  equity.  To  furnish  satisfactory  evidence  that  the 
remedy  at  law  has  been  in  good  faith  exhausted,  the  execu- 
tion must  be  issued  to  some  proper  county,  either  to  the 
county  of  the  debtor's  residence  or  where  he  has  a  place  of 
business,  if  he  has  such  within  the  state,  or,  at  least,  to  some 
county,  if  any,  where  the  creditor  has  reason  to  believe  there 
is  property  of  his  debtor  subject  to  levy.  For  to  issue  an 
execution  to  a  county  which  is  not  the  place  of  the  resi- 
dence of  the  debtor,  and  where  the  creditor  has  no  reason 
to  expect  to  find  property  of  his  debtor,  does  not  show  an 
effort  in  good  faith  to  collect  the  debt  by  execution.  This 
would  be  especially  true  in  a  case  where  the  creditor  knew 
that  in  another  county  the  debtor  had  a  place  of  residence 

and  business  and  a  large  amount  of  property  subject  to  levy 
Vol.  90—87 
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under  his  judgment.  In  re  Remington^  7  Wis.  643 ;  Clark 
V.  BergenthaZ^  52  Wis.  103 ;  Ahlhauser  v.  Daud^  74  Wis.  400 ; 
Child  V,  B7*aoej  4  Paige,  309;  Dunlevy  v.  Talbnadge,  32 
N.  Y.  457 ;  BaeeeU  v.  Oi-r,  7  Biss.  296 ;  Durand  v.  Chay,  129 
lU.  9;  2  Yan  Santv.  Eq.  Prac.  (2d  ed.),  130;  2  Barb.  Ch. 
Prac.  (2d  ed.),  150,  note  6,  and  cases  cited. 

In  the  instant  case  the  debtor  is  a  foreign  corporation. 
It  has  a  place  of  business,  and  a  residence  for  business  pur- 
poses, in  Douglas  county  within  this  state.  It  has  in  that 
county  a  large  amount  of  property,  both  real  and  personal. 
It  does  not  appear  that  it  has  a  place  of  business  or  property 
in  any  other  of  the  counties  of  this  state.  The  plaintiff  was 
not  ignorant  of  this  situation.  It  docketed  its  judgment 
promptly  in  Douglas  county,  so  that  it  became  a  lien  on  its 
debtor's  real  property  in  that  county.  But,  for  some  reason 
which  does  not  appear,  it  issued  the  execution  on  its  judg- 
ment to  Milwaukee  county,  where,  so  far  as  appears,  it  had 
no  reason  to  expect  to  find  property  of  its  debtor  whereon 
to  levy,  and  had  it  returned  on  the  same  day  of  its  issue. 
This  is  not  affirmative  evidence  of  an  attempt  in  good  faith 
to  coUect  its  judgment  on  execution.  ,  The  debtor  had  a  large 
amount  of  property  in  Douglas  county,  which  was  subject 
to  the  lien  of  the  judgment  and  the  levy  of  an  execution 
upon  it.  True,  the  property  was  subject  to  prior  levies. 
But  the  plaintiff  alleges  that  some  of  those  were  fraudulent 
and  void  as  against  its  judgment.  It  does  not  appear  what 
was  the  probable  amount  and  value  of  the  debtor's  property,, 
nor  whether  it  would  probably  be  sufficient  to  pay  the  valid 
levies  upon  it  with  the  plaintiff's  judgment.  So  it  cannot 
be  known  whether  a  levy  would  have  produced  satisfaction 
of  the  plaintiff's  judgment.  On  this  showing  the  court  can- 
not be  satisfied  that  the  plaintiff  has  no  adequate  remedy  at 
law,  for  it  has  not  in  good  faith  tried  to  enforce  its  remedy 
at  law.  So  a  case  for  the  interference  of  a  court  of  equity 
by  creditors'  biU  is  not  made  by  the  complaint. 
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Nor  does  the  complaint  state  a  cause  of  action  for  equi- 
table intervention  in  aid  of  its  judgment  lien  upon  its  debtor's 
real  property,  or  in  aid  of  the  enforcement  of  its  judgment 
by  execution  against  its  personal  property.  It  has  the  lien 
of  its  judgment  upon  the  real  property,  but  it  states  no  rea- 
son why  the  lien  of  its  jud^nent  should  be  preferred,  in 
equity,  to  the  prior  liens  upon  it,  and  it  asks  no  such  relief, 
and  it  has  no  lien  upon  the  personal  property  to  be  either 
perfected  or  aided.  Gall'Oway  v.  Hamilton,  68  Wis.  651; 
Ahlkauser  v,  Doudy  H  Wis.  400 ;  Gilbert  v.  Stockman,  81 
Wis.  602 ;  Hosek  v.  BedzinsJci,  87  Wis.  525.  The  complaint 
states  no  cause  of  action  calling  for  the  intervention  of  a 
court  of  equity  for  that  purpose. 

So  the  ccmiplaint  is  found  to  state  no  case  for  a  common- 
law  creditors'  action,  nor  for  equitable  inteference  in  aid  of 
its  lien  upon  its  debtor's  property;  nor  does  it  state  a  cause 
of  action  under  the  statute  which  provides  for  "  proceed- 
ings against  insolvent  corporations."  E.  S.  sees.  3216-3228. 
While  those  sections  give  a  remedy  seemingly  equivalent  to 
that  desired  by  the  plaintiflf,  the  case  is  not  within  the  stat- 
ute, because,  by  the  terms  of  the  statute  itself,  the  remedy 
which  it  provides  is  limited  to  the  case  of  "  corporations  in- 
corporated under  the  laws  of  this  state,"  while  the  debtor  is 
a  foreign  corporation.  Perhaps  equivalent  relief  could  be 
given  in  a  common-law  creditors'  action  against  a  foreign 
corporation.  The  authorities  are  at  variance  on  that  ques- 
tion. Many  able  courts  are  ranged  upon  either  side  of  it. 
It  is  not  clear  upon  which  side  is  the  weight  of  authority. 
But  its  decision  is  not  necessary  to  the  decision  of  this  case. 
For,  as  already  seen,  no  case  is  made  by  the  complaint  for 
a  common-law  creditors'  action. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained, and  leave  should  have  been  given  to  the  Central 
Trust  Company  to  serve  process  upon  the  receiver. 

By  the  Court —  Both  orders  of  the  superior  court  of  Mil- 
waukee county  appealed  from  are  reversed,  and  the  cause 
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remanded  with  directions  to  grant  an  order  sustaining  the 
demurrer  and  for  leave  to  the  appellant  to  bring  suit  to  fore- 
close its  mortgages,  and  for  further  proceedings  according 
to  law. 

PiNNBY,  J.,  took  no  part. 

The  following  opinion  was  filed  September  26, 1896 : 

Per  Cumam.  This  is  a  motion  by  'the  respondent  to  dis- 
miss the  appeal  of  the  Central  Trust  Company.  The  appeal 
itself  was  from  two  orders  made  by  the  superior  court  of 
Milwaukee  county,  the  one  overruling  the  appellant's  de- 
murrer, and  the  other  denying  the  appellant's  motion  for 
leave  to  serve  process  upon  the  receiver  of  the  defendant 
West  Superior  Iron  &  Steel  Company,  This  court  reversed 
both  orders  June  20,  1895.  Upon  affidavits  showing  that 
the  defendant  Central  Trust  Company  had  filed  a  claim  as  a 
creditor  against  the  defendant  West  Superior  Iron  &  Steel 
Company  in  this  action,  the  respondent  on  the  18th  day  of 
July  made  this  motion  to  dismiss  the  appeal  of  the  Central 
Trust  Company  for  the  reason  that  by  filing  its  claim  it  had 
adopted  the  complaint  herein  as  its  own  and  was  estopped 
from  questioning  the  validity  of  the  complaint. 

This  motion  must  be  denied.  On  demurrer,  only  the  plead- 
ings can  be  considered.  Magdebtt/rg  v.  Uihleinj  63  Wis.  165. 
Even  if  the  facts  alleged  in  the  affidavits  could  be  considered 
at  all,  they  only  make  a^nst  the  right  to  demur  and  not 
against  the  right  to  appeal.  They  tend  to  show  that  the 
appeal  was  wrongly  decided,  not  that  it  should  be  dismissed. 
Motion  should  have  been  made  in  the  court  below  to  strike 
out  the  demurrer  on  the  facts  stated  in  the  affidavits,  and  if 
the  motion  were  denied,  then,  upon  appeal,  the  question 
would  be  before  us. 

The  motion  is  denied. 
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In  re  Bosenbebo. 

May  16  —  September  t6, 1896. 

Habeas  corpus:  Contempt:  Refusal  of  judgment  debtor  to  make  dieeov- 

ery  of  his  property. 

1.  On  habeas  corpus,  only  jurisdictional  questions  are  inquired  into. 

2l  In  an  action  under  sec.  9029,  R.  S.,  against  a  judgment  debtor  to  ^^q  222 
compel  discovery  of  his  property,  his  refusal  to  make  such  discov-  no  ^289 
ery,  as  required  by  the  court,  is  punishable  as  a  contempt  under 
ch.  190,  R.  S. 

8.  In  such  an  action  it  is  within  the  discretion  of  the  trial  court  to 
direct  the  manner  in  which  the  discovery  shall  be  made;  and  it 
may  require  the  debtor  to  prepare  and  produce  a  written  state- 
ment. 

4L  The  debtor  in  such  a  case  is  bound  to  obey  the  oral  directions  of 
the  trial  court  touching  the  discovery,  made  during  its  progress, 
in  open  court,  and  when  he  is  present;  and  his  refusal  to  do  so  is 
a  contempt. 

5.  The  determination  of  the  trial  court  that  the  answers  of  the  debtor 

were  untruthful,  evasive,  or  prevaricating,  so  as  in  effect  to  amount 
to  a  refusal  to  make  the  discovery  required  of  him,  that  he  was 
able  to  make  such  discovery,  and  that  his  conduct  was  contuma- 
cious, is  conclusive  in  a  proceeding  by  habeas  corpus  to  inquire 
into  the  legality  of  his  imprisonment  for  contempt  in  refusing  to 
make  such  discovery. 

6.  The  refusal  of  the  debtor  to  make  the  discovery,  being  misconduct 

committed ''in  the  immediate  view  and  presence  of  the  court," 
may  be  punished  simimarily  under  sec.  3478,  R.  S. 

7.  The  order  prescribing  the  punishment  in  such  case,  under  sea  3478, 

R.  S.,  need  not  recite  that  the  misconduct  was  such  as  to  defeat, 
impair,  impede,  or  prejudice  the  rights  or  remedies  of  the  plaint- 
iffs. 

8.  An  order  directing  the  imprisonment  of  a  person  in  contempt  until 

he  shall  have  performed  the  act  required  of  him  (which  is  speci- 
fied), "  or  until  the  further  order  of  the  court,"  is  not  indefinite  as 
to  the  term  of  imprisonment. 

9.  A  writ  of  habeas  corpus  will  not  be  issued  where,  upon  the  hearing 

of  the  application  therefor,  it  appears  that  the  court  must,  in  the 
end,  remand  the  prisoner. 

Application  for  a  writ  of  habeas  corpus.     Denied. 

On  petition  of  Ben  Rosenberg^  an  order  was  issued  out  of 
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this  court,  directed  to  the  sheriflf  of  Jackson  county,  return- 
able on  the  30th  day  of  April,  1895,  directing  the  said  sher- 
iff to  show  cause  why  a  writ  of  kaheas  corpus  should  not 
issue  to  inquire  into  the  legality  of  the  custody  wherein  he 
held  the  petitioner. 

On  the  hearing  of  the  motion  it  appeared,  in  eflfect,  that 
the  petitioner  was  held  in  custody  by  such  sheriff,  in  the 
county  jail  of  Jackson  county,  by  virtue  of  an  order  of  com- 
mitment made  February  7,  1895,  by  the  circuit  court  for 
Jackson  county,  whereby  he  was  committed  as  for  a  con- 
tempt. The  order  was  made  in 'a  creditors'  action,  brought 
under  sec.  3029,  R.  S.,  for  the  discovery  of  property  belong- 
ing to  judgment  debtors.  Certain  creditors  of  the  petitioner, 
Ben  Rosenberg^  and  Isaac  Rosenberg,  as  copartners,  had 
obtained  a  judgment  against  them,  on  which  an  execution 
had  been  returned  unsatisfied.  An  action  under  the  statute 
had  been  commenced,  and  a  receiver  had  been  appointed. 
The  petitioner  had  been  brought  before  the  circuit  court,  at 
the  instance  of  the  receiver,  to  make  discovery  of  the  prop- 
erty of  the  firm.  The  petitioner  had  been  the  active  man- 
ager  of  the  firm's  business. 

After  several  partial  and  unsatisfactory  oral  examinations, 
and  several  continuances,  the  court  made  a  further  continu- 
ance, and  at  the  same  time  made  an  oral  direction,  entered 
in  the  stenographer's  minutes,  that  in  the  meantime  the  pe- 
titioner should  "  prepare  a  statement  showing  the  amount 
of  merchandise  purchased  by  them  [the  firm]  during  the 
year  1894,  the  purchase  price  thereof,  the  persons  from  whom 
purchased,  and  the  amount  paid  thereon,  together  with  a 
full  statement  of  the  amount  of  goods  sold  to  Aleck  Rosen- 
berg, the  brother  of  said  defendants,  the  price  for  which 
said  goods  were  sold,  the  amount  paid  thereon,  and  a  com- 
plete record  of  their  transactions  with  said  Aleck  Rosenberg 
during  the  said  year  1894, —  and  produce  said  statement, 
when  so  prepared,  before  said  court  on  the  4th  day  of  Feb- 
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ruary,  1895,  and  personally  appear  before  the  court  on  that 
day  and  verify  the  same  under  oath."  The  judge  at  the 
same  time  suggested  that  the  petitioner  ought  to  account 
for  at  least  $15,000  worth  of  goods  more  than  had  been  ac- 
counted for,  and  intimated  that  consequences  might  follow 
a  failure  to  comply  with  the  direction. 

On  the  day  appointed,  the  petitioner  appeared  before  the 
court  without  the  required  statement,  which  he  professed 
to  be  unable  to  make  for  want  of  the  necessary  information. 
He  stated  that,  although  he  had  a  clerk  and  bookkeeper,  and 
had  kept  books  up  to  January  1,  1894,  during  the  year  1894 
he  had  kept  no  books,  nor,  so  far  as  he  knew,  had  his  clerk. 
It  appeared  that  a  large  business  had  been  done  by  the  iirm, 
and  large  invoices  of  goods  had  been  received  by  them.  But 
a  small  part  of  the  property  traced  to  their  possession  or 
business  was  accounted  for  on  oral  examination.  The  peti- 
tioner protested  that  he  could  neither  read  nor  write  and 
had  no  knowledge  of  what  had  become  of  the  goods.  The 
court  found  that  it  was  within  the  petitioner's  power  to  com- 
ply, substantially,  with  what  was  required  of  him,  and  com- 
mitted him  until  he  should  comply. 

For  the  petitioner  there  was  a  brief  by  G,  M.  Popham^ 
attorney,  and  Spooner^  Sanborn,  Kerr  <&  Spooner,  of  counsel, 
and  the  cause  was  argued  orally  by  J.  B.  Kerr  and  A.  Z. 
Sanham:  (1)  It  was  beyond  the  jurisdiction  of  the  court  to 
oonmiit  the  petitioner  until  he  should  prepare  and  produce 
the  written  statement.  His  coniSnement  cannot  be  h\  virtue 
of  sees.  2565-2569,  R.  S.,  relating  to  criminal  contempts,  be- 
cause the  term  of  imprisonment  is  therein  expressly  limited 
to  thirty  days.  And,  from  the  terms  of  the  order  upon 
which  the  commitment  was  issued,  it  is  clear  that  this  is  an 
attempted  proceeding  under  ch.  150,  R.  S.,  relating  to  civil 
contempts.  But  the  alleged  contempt  does  not  fall  within 
the  provisions  of  that  chapter.  The  failure  of  the  peti- 
tioner to  prepare  and  produce  a  statement  as  to  his  prop- 
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erty  was  not  "  misconduct  by  which  the  rights  or  remedies 
of  a  party  .  .  .  may  be  defeated,  impaired,  impeded, 
or  prejudiced."  In  re  Pierce^  44:  Wis.  411,  420;  State  em 
reL  Lanning  v.  Loiisdale^  48  id.  348,  356.  (2)  The  order 
is  void  for  the  reason  that  it  fails  to  recite  the  necessary  ju- 
risdictional facts.  Under  sec.  3478,  K.  S.,  it  must  state  the 
facts  constituting  the  offense.  An*  essential  element  of  the 
offense  is  that  the  misconduct  be  such  as  to  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of  a  party  to  the 
action  or  proceeding.  The  failure  to  recite  these  facts  either 
in  the  order  or  commitment  is  fatal.  Church,  Hab.  Corp. 
§  316,  and  cases  cited;  Eapalje,  Contempt,  §  137;  Mendel 
V.  Mendel,  25  N.  T.  Weekly  Dig.  314,  4  N.  Y.  St.  Eep.  556; 
Ex  parte  Robertson^  11  Am.  St.  Rep.  207.  (3)  The  oral  di- 
rection of  the  court  was  not  an  order  (sec.  2812,  E.  S. ;  Berie- 
diet  V,  Statej  12  Wis.  314),  and  the  petitioner  was  therefore 
not  in  contempt  for  failing  to  comply  with  the  same. 
(4)  The  court  had  no  authority  to  require  the  petitioner  to 
prepare  and  produce  a  written  statement. 

C.  T.  Bundyj  contra. 

The  following  opinion  was  filed  June  29,  1895: 

Newman,  J.  On  habeas  corpus^  only  jurisdictional  ques- 
tions are  inquired  into.  In  re  Milhum^  59  Wis.  24;  Staie 
ex  rel,  Welch  v,  Sloan^  65  Wis.  647 ;  In  re  Qraham,^  74  Wis. 
450 ;  In  re  Oraham,^  76  Wis.  366 ;  In  re  Frederich^  149  TJ.  S. 
70.  There  is  no  question  that  the  court  had  jurisdiction  of 
the  cause  of  action  and  of  the  parties.  If,  then,  it  had  power 
to  make  the  order  of  commitment  in  any  supposable  cir- 
cumstances which  might  arise  in  the  progress  of  the  cause, 
then  the  order  is  valid  until  reversed,  however  erroneous  it 
may  be  in  the  particular  circumstance.  Cases  cited  above; 
TaUman  v.  McCarty^  11  Wis.  401;  People  ex  rel.  Johnson  v. 
NevinSj  1  Hill,  154. 

The  action  was  brought  for  the  discovery  of  the  goods  of 
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the  debtor  firm.  The  whole  matter  of  enforcing  the  dis* 
covery  was  within  the  jurisdiction  of  the  court.  It  was 
within  its  discretion  to  direct  the  manner  in  which  the  dis- 
covery should  be  made.  It  might  require  the  petitioner  to 
make  discovery  by  the  production  of  books  and  papers,  by 
oral  examination  or  by  written  statement,  or  by  all  these 
modes,  as  should  appear  to  the  court  necessary  and  most 
feasible  and  conducive  to  the  end  in  view.  All  this  relates 
to  practice,  not  to  power ;  to  form,  rather  than  to  substance. 
The  substance  of  the  proceeding  was  to  obtain  discovery. 
Error  in  mere  form,  if  it  exists,  does  not  touch  jurisdiction. 
To  the  end  that  the  discovery  should  be  complete  and  effect- 
ual, the  court  had  power  to  require  the  petitioner  to  use  all 
the  means  within  his  power  for  acquiring  the  information 
necessary  to  enable  him  to  give  the  discovery  called  for. 
1  Pomeroy,  Eq.  Jur.  (2d  ed.),  §  204;  1  Daniell,  Ch.  Prac.  (6th 
ed.),  724.  And  the  court  had  no  right  to  be  deceived  by 
untruthful  statements,  nor  to  be  satisfied  by  evasive  or  pre- 
varicating answers.  Prevarication  by  a  witness  has  the  same 
effect  upon  the  administration  of  justice  as  a  refusal  to  an- 
swer. To  the  same  effect  it  puts  the  witness  in  the  position 
of  standing  out  against  the  authority  of  the  court,  and 
thwarts  the  court  in  its  effort  and  purpose  of  doing  justice 
between  the  parties.  It  is  contumacy.  It  is  direct  contempt 
of  the  authority  of  the  court.  Berkson  v.  People,  164  HI.  81. 
Provision  is  made  for  the  examination  of  the  defendant 
in  an  action  for  a  discovery  under  sec.  3029,  E.  S.,  by  sec.  3 
of  Circuit  Court  Kule  XX YIII,  relating  to  "  Creditors'  Ac- 
tions, Supplementary  Proceedings,  and  Receivers."  It  is 
provided  that  the  defendant  may  be  required  to  appear  be- 
fore a  judge  or  court  commissioner,  to  produce  his  books 
and  papers,  and  to  submit  to  such  examination  on  oath  as 
he  ^all  direct,  in  relation  to  any  matter  which  he  may  be 
legally  required  to  disclose.  Provision  is  also  made  by  sec. 
4096  for  the  examination  of  a  party  otherwise  than  as  a 
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witness  at  the  trial.  This  section  has  been  held  to  be  a  sab- 
stitate  for  the  bill  of  discovery  under  the  former  practice. 
Frawley  v.  Cosgrove^  83  Wis.  441.  Under  this  statute  a 
party  is  made  a  witness  at  the  instance  of  the  adversary  party. 
The  examination  is  subject  to  the  same  rules  which  apply  to 
the  examination  of  other  witnesses.  The  scope  is  limited 
only  to  such  matters  as  are  relevant  to  the  controversy. 
And  answers  may  be  enforced  by  contempt  proceedings. 
Sec.  3477  provides  that  courts  of  records  have  power  to  pun- 
ish any  misconduct  of  persons  summoned  as  witnesses,  in 
refusing  to  be  sworn  or  to  answer  questions  as  such  wit- 
nesses. Sec.  2565  provides  for  punishing  similar  misconduct 
as  for  a  criminal  contempt. 

These  statutes  and  rules  seem,  evidently,  to  make  the  pe- 
titioner's conduct  in  refusing  to  produce  the  books  and  papers 
of  the  firm,  and  to  make  truthful  discovery  under  oath, 
without  evasion  or  prevarication,  a  contempt  of  the  court, 
And  to  provide  for  its  punishment.  But,  if  that  were  doubt- 
ful, the  power  to  punish  as  for  a  contempt  the  refusal  of  a 
party  to  produce  books  and  papers  when  so  lawfully  re- 
quired, or  to  make  discovery  on  oath  of  his  property,  with- 
out evasion  or  prevarication,  is  ample  at  the  common  law, 
without  the  aid  of  any  statute.  State  ex  rd,  Lanning  t?. 
Lonsdale^  48  Wis.  348,  366 ;  People  ex  rel,  Hockley  «>.  Kelly ^ 
24  K  Y.  74;  Hdman  v.  Mayor,  34  Tex.  668;  State  v,  Mat- 
thews,  37  N.  H.  450 ;  Ee  parte  lioUnson,  19  Wall.  506 ;  Irv- 
teratate  Commerce  Commission  v,  £rinison,  154  TJ.  S.  447, 
489;  3  Am.  &  Eng.  Ency.  of  Law,  780,  and  cases  cited  in 
note  4. 

The  substance  of  what  was  required  of  the  petitioner  was 
that  he  make  truthful  discovery  of  the  property  of  the  firm, 
in  some  form.  After  he  had  failed  to  produce  the  books 
and  papers  of  the  firm,  and  after  oral  examination  had 
failed  to  elicit  the  truth,  the  court  gave  him  still  further 
time,  and  an  opportunity  to  make  discovery  by  a  written 
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statement,  to  be  verified  by  his  oath.    This,  too,  he  failed 

to  make.     That  the  court  was  at  all  times  ready  to  receive 

t/ 

a  truthful  discovery,  in  whatever  form,  is  evident  from  the 
whole  course  of  the  proceeding.  But  it  was  perseveringly 
thwarted  by  the  evasion  and  prevarication  of  the  petitioner. 

Whether  the  petitioner's  answers  were  untruthful,  evasive, 
or  prevaricating,  so  as  in  effect  to  amount  to  a  refusal  to  an- 
swer and  to  give  the  discovery  called  for;  or  whether  it  was 
fairly  within  his  ability  to  make  the  discovery  required  of 
him;  whether  his  conduct  was  innocent  or  contumacious, — 
were  questions  which  the  exigency  of  the  case  required  the 
circuit  court  to  determine.  The  power  to  determine  is  ju- 
risdiction. The  correctness  or  justice  of  the  determination 
of  these  questions  by  the  circuit  court  is  not  open  for.  con- 
sideration here.  That  determination  is  conclusive  in  this 
proceeding.  State  ex  rel,  Welch  v.  Sloan^  65  Wis.  647 ;  Peo- 
jple  ex  reL  Tweed  v.  Liscm/ib^  60  N.  Y.  571. 

And  whether  the  rulings  of  the  court  which  were  disobeyed 
are  to  be  considered  as  oral  directions  simply,  is  immaterial. 
The  petitioner  was  bound  to  obey  the  oral  directions  of  the 
court  touching  the  discovery,  during  its  progress,  made  in 
open  court,  when  he  was  present.  A  refusal  to  do  so  is  a 
direct  contempt  of  the  authority  of  the  court. 

When  any  such  misconduct  as  is  a  contempt  is  committed 
in  the  immediate  view  and  presence  of  the  court,  it  may  be 
punished  summarily  by  fine  or  by  imprisonment,  or  by  both 
fine  and  imprisonment.  For  that  purpose  an  order  must 
be  made  by  the  court,  stating  the  facts  w^hich  constituted 
the  offense  and  bring  the  case  within  this  provision  of  the 
statute,  and  particularly  and  specifically  prescribing  the  pun- 
ishment to  be  inflicted  therefor.  K.  S.  sec.  3478.  This  was 
a  proper  case  to  be  punished  summarily,  under  this  section. 
The  misconduct  was  committed  within  the  immediate  view 
and  presence  of  the  court,  within  its  meaning.    People  ex 
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rd,  Hackley  v.  Kelly ^  24  N.  T.  74.  And  the  order  seems  to 
be  in  strict  compliance  with  the  direction  of  this  section. 
It  recites,  industriously,  all  the  proceedings  in  the  discovery 
attempted,  and  their  failure,  and  that  it  is  in.  the  power  of 
the  petitioner  to  comply  substantially  with  its  requirements, 
and  it  particularly  and  specifically  prescribes  the  punish- 
ment therefor.  It  was  not  needful  that  the  court  should 
find  and  recite  in.  the  order  that  the  misconduct  was  such 
as  to  defeat,  impair,  impede,  or  prejudice  the  rights  or  reme- 
dies of  the  plaintiffs.  It  does  not  go  upon  that  theory  at 
all.  It  is  for  a  direct  disobedience  and  contempt  of  the 
authority  of  the  court.  Independently  of  any  statute,  the 
courts  have  inherent  power  to  punish  offenses  against  their 
dignity  or  authority. 

When  the  misconduct  consists  of  an  omission  to  perform 
some  act  or  duty  which  is  yet  in  the  power  of  the  defendant 
to  perform,  he  shall  be  imprisoned  only  untfi  he  shall  have 
performed  such  act  or  duty.  In  such  case  the  order  or  war- 
rant shall  specify  the  act  or  duty  to  be  performed.  K.  S. 
sec.  3491.  The  order  and  commitment  are  both  in  strict 
compliance  with  this  section.  Both  specify  particularly  the 
act  to  be  performed,  and  provide  that  the  petitioner  shall 
be  committed  to  the  common  jail  of  Jackson  county  until  it 
shall  be  done.  The  order  adds,  what  would  be  implied  with- 
out mention,  "  or  until  the  further  order  of  the  court."  The 
term  of  the  imprisonment  is  as  definitely  defined  as  the 
nature  of  the  case  will  admit,  and  is  not  rendered  indefinite 
by  the  fact  that  the  court  has  the  power  to  terminate  it 
without  compliance. 

It  is  the  duty  of  the  court  or  officer,  in  a  habeas  corpus 
proceeding,  to  remand  the  prisoner  whenever  it  appears 
that  he  is  detained  in  custody  for  any  contempt,  specially 
and  plainly  charged  in  the  commitment,  by  some  court,  offi- 
cer, or  body  having  authority  to  commit  for  the  offense  so 
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charged.  R.  S.  sec.  3427.  It  would  be  idle  to  issae  the  writ 
of  habeas  cof^piis  in  a  case  where  the  court  must,  in  the  end, 
remand  the  prisoner. 

By  the  Court. —  The  application  for  a  writ  of  hdheae  cor- 
pus  is  denied. 

The  petitioner  moved  for  a  rehearing.  The  following 
opinion  was  filed  September  26, 1895 : 

Newman,  J.  This  contempt  is  plainly  punishable  under 
ch.  150,  B.  S.  For,  although  it  is  made  a  criminal  contempt 
by  sec.  2565,  B.  S.,  its  punishment  as  a  civil  contempt  is 
plainly,  in  terms  and  in  detail,  provided  in  ch.  160.  It  is  a 
criminal  offense  and  something  more.  It  is  not  only  con- 
tumacy toward  the  court,  but  it  tends,  necessarily,  to  defeat 
the  remedies  of  the  parties.  Under  either  statute,  such  con- 
tempt, when  committed  in  the  immediate  presence  of  the 
court,  is  to  be  punished  summarily.  B.  S.  sees.  2566,  3478. 
And  when  it  is  yet  in  the  power  of  the  delinquent  to  per- 
form the  act  required,  he  is  to  be  committed  only  until  he 
shall  have  performed  the  act  required  and  until  he  shall 
have  paid  such  fine  as  shall  be  imposed  and  the  costs  and 
expenses  of  the  proceedings.  E.  S.  sec.  3491.  In  this  case 
there  was  no  fine  or  costs  imposed.  It  was  a  simple  case  of 
commitment  until  the  act  required  shall  be  performed.  It 
seems  to  be  plainly  authorized  by  the  statute. 

There  is  nothing  in  State  ex  rd.  Lamrdng  v.  Lonsdale^  48 
Wis.  348,  which  is  in  conflict  with  this  view  of  the  statute. 
In  that  case  the  contempt  alleged  consisted  in  the  refusal 
of  Lonsdale  to  answer  certain  interrogatories  propounded 
to  him  when  giving  his  deposition  as  a  witness  before  a 
court  commissioner.  The  proceeding  to  punish  him  for  the 
contempt  was  under  sec.  4066,  E.  S.  Lonsdale  was  committed 
until  he  should  answer  the  interrogatories,  not  only,  but  until 
he  should  pay  a  fine  of  $221.17,  imposed  as  costs  and  expenses 
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of  the  proceedings.  The  court  say  (p.  368):  "We  are  un- 
able to  find  in  it  [the  case]  any  feature  which  brings  it  within 
the  statute  authorizing  the  court  in  suoh  proceedings  to  ad- 
judge indemnity  to  the  aggrieved  party  instead  of  imposing 
a  fine  upon  the  offender.  We  must  hold,  therefore,  that  the 
order  is  unauthorized  by  law,  and  for  that  reason  it  must 
be  reversed." 

This  case  presents  no  such  question.  In  this  case  neither 
fine  nor  indemnity  was  imposed.  That  part  of  the  order 
which  comimitted  Lonsdale  until  he  should  answer,  which 
is  the  same  order  complained  of  in  this  case,  does  not  seem 
to  have  been  questioned  in  that  case.  And  nothing  is  said 
in  the  decision  which  is  perceived  to  be  in  conflict  with  the 
view  which  the  court  has  taken  of  this  case. 

In  re  Pierce^  44  Wis.  411,  does  not  touch  the  question. 
That  was  a  case  of  purely  criminal  contempt  punishable 
under  ch.  117,  R.  S. — sees.  2565,  subd.  5,  to  2568;  while  this 
is  a  civil  contempt  as  well,  punishable  under  ch.  150. 

By  the  Cow*t, —  The  motion  for  a  rehearing  is  denied. 
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90  690   Sale  of  cihatteh:  Chads  made  to  order:  Written  contract:  Implied  war- 

ranty: Fitness  for  particular  purpose:  Prior  oral  warranty:  De- 
fective material:  Breach  of  warranty:  Measure  of  damages:  Evi- 
dence. 

1.  Wheels  sold  under  a  written  contract  were  made  specially  for  the 
purchaser,  who  had  specified  sizes,  dimensions,  and  materials. 
Before  the  written  contract  was  made,  wheels  of  that  kind  manu- 
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factored  by  the  vendor  had  been  examined  by  the  purchaser  and 
tested  in  his  presence  as  to  quality  and  strength.  The  contract 
contained  no  express  warranty  except  one  against  defects  in  ma- 
terial and  workmanship.  Held,  that  there  was  no  implied  war- 
ranty of  the  suitableness  of  the  wheels  for  the  purpose  for  which, 
to  the  knowledge  of  the  vendor,  they  were  intended.  Merriam  tv 
Field,  34  Wis.  640.  and  Boothby  r.  Scales,  27  id.  636,  distinguished. 

2.  No  express  oral  warranty,  made  prior  to  the  written  contract,  could 

be  shown. 

3.  A  defect  in  the  plan  of  the  wheels  was  not  a  defect  in  workman- 

ship, that  having  to  do  only  with  the  execution  of  the  plan. 

4.  For  a  breach  of  the  warranty  by  furnishing  defective  wheels  the 

proper  measure  of  damages  is  the  difference  between  the  actual 
value  of  such  wheels  and  their  value  had  they  been  in  accordance 
with  the  warranty,  to  which  may  be  added  compensation  for  the 
trouble  and  expense  and  other  special  damages  incurred  in  conse- 
quence of  the  wheels  not  being  in  conformity  with  the  contract. 

5.  The  price  paid  or  agreed  to  be  paid  for  the  wheels  is  competent  evi- 

dence of  their  value  had  they  been  as  warranted. 
6w  The  fact  that  the  purchaser  sold  the  wheels,  or  a  part  of  them,  to 
third  parties  cannot  be  shown  to  modify  the  rule  of  damages,  even 
though  the  amount  received  for  them  was  equal  to  the  original 
purchase  price. 

7.  Under  the  warranty  against  defects  in  material,  the  vendor  was 

bound  to  use  material  of  suitable  g^rade  and  quality,  and  could 
not  c<xnply  with  the  contract  by  using  a  cheap  and  inferior  g^rade, 
unfit  to  be  used  in  the  manufacture  of  such  wheels. 

8.  In  order  to  recover  for  breach  of  the  warranty,  the  purchaser  must 

sht>w  by  competent  evidence  how  many  wheels  were  defective  be- 
cause not  as  warranted;  and  it  cannot  be  inferred  that  all  were 
defective  because  a  large  number  of  them  were. 

Appeals  from  a  judgment  of  the  circuit  court  for  Eacine 
county:  Frank  M.  Fish,  Circuit  Judge.  Reversed  on  each 
appeal. 

The  plaintiff  brought  action  against  the  defendant  com- 
pany, engaged  in  the  manufacture  of  wheels  for  agricultural 
implements,  to  recover  damages  sustained  by  reason  of  the 
breach  of  warranty  of  11,000  such  wheels,  ordered  and  pur- 
chased of  the  defendant  under  a  written  contract  dated 
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August  16,  1888,  which,  it  appears,  was  a  written  order 
giveu  by  the  plaintiff  to  the  defendant,  and  accepted  by  the 
latter  in  writing,  as  follows : 

"  You  may  enter  our  order  for  our  season's  wants  on  the 
following  styles  of  wheels,  and  at  the  prices  and  terms  named : 

'  3S$-in.  walking  cultivator  wheel,  H  rim,  half  oval,  8  steel 

spokes  or  10  iron  spokes,  f |    60  each 

dl-in.  walking  cultivator  wheel,  H  rim,  half  oval,  8  steel  or 

10  iron  spokes,  f 50  each 

d2-in.  sulky  wheel,  2i  rim,  half  oval,  14  steel  spokes,  | 1  00  each 

24-in.  wheel,  2  in.  double  channel  rim,  8  steel  spokes,  | 70  each 

"  You  to  guaranty  the  wheels  against  breakage  in  ship- 
ping, and  against  defects  in  material  and  workmanship. 

5J 


•        •        • 


It  was  alleged  in  the  plaintiff's  complaint  that  the  defend- 
ant, at  the  time  of  entering  into  the  contract,  weU  under- 
stood and  knew  that  the  plaintiff  desired  said  wheels  to 
attach  to  the  farm  machinery  manufactured  by  it,  such  as 
cultivators,  etc.,  and  that  the  defendant  guarantied  the 
wheels  as  above  stated,  and  that  said  wheels  should  be  proper 
and  suitable  for  the  purposes  for  which  the  plaintiff  desired 
them;  that  the  plaintiff  ordered  and  received  of  the  defend- 
ant, under  the  contract,  wheels  to  the  number  of  11,000,  and 
paid  it  therefor  $7,331.12 ;  that  at  the  time  of  the  sale  such 
wheels  were  defective  in  material,  construction,  and  work- 
manship, and  were  totally  unfit  for  the  uses  and  purposes 
for  which  the  plaintiff  purchased  them,  to  its  damage  of 
$7,331.12;  that  the  plaintiff,  at  great  expense  and  relying 
on  said  guaranty,  placed  large  numbers  of  such  wheels  upon 
plows,  cultivators,  etc.,  and  placed  the  same  on  the  market, 
and,  when  tested,  said  wheels  were  found  worthless,  and  a 
large  number  of  such  plows,  cultivators,  etc.,  were  returned 
by  the  various  purchasers  of  the  same,  and  the  plaintiff  was 
put  to  $5,000  expenses  in  the  premises,  and  by  reason  of  such 
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defective  wheels  it  lost  the  sale  of  a  large  number  of  its  ma- 
chines and  implements,  and  suffered  injury  to  its  business 
and  reputation. 

The  defendant  denied  that  it  made  any  other  or  further 
warranties  than  those  expressed  in  the  contract,  and  it  al- 
leged that,  prior  to  making  the  contract,  samples  of  wheels 
were  carefully  examined  and  tested  by  the  plaintiff,  and  that 
it  had  full  knowledge  of  the  principle  of  construction  of  said 
wheels,  and  of  the  material,  workmanship,  and  quality 
thereof,  and  of  all  weakness,  if  any,  and  liability  to  break- 
age, except  from  defective  material  or  workmanship,  and 
made  selection  of  the  kind  of  wheels  it  desired,  and  of  the 
materials  thereof,  and  assumed  the  risk  of  failure  or  break- 
age, except  from  shipment,  defective  materials  or  workman- 
ship. It  set  up  counterclaims  —  first,  for  a  balance  due  on 
the  wheels  of  $1,793.07;  second,  for  wheels,  etc.,  sold  under 
*  another  contract,  upon  which  there  was  due  a  balance  of 
$914.28, —  and  demanded  judgment  for  said  sums,  with  in- 
terest. 

The  plaintiff,  in  reply,  insisted,  as  to  the  first  counter- 
claim, that  upon  the  grounds  set  out  in  the  complaint  it  was 
not  liable  for  the  balance  claimed,  and  admitted  the  balance 
claimed  under  the  second  counterclaim.  It  also  asserted,  by 
way  of  defense  to  the  first  counterclaim,  that  the  defendant, 
at  and  prior  to  the  making  of  the  contract  for  said  wheels 
and  the  sale  of  the  same,  stated  to  the  plaintiff  that  the  wheels 
covered  by  said  contract  were  good,  merchantable  wheels, 
suitable  for  agricultural  implements,  and  were  of  good  ma- 
terial, workmanship,  and  principle  of  construction,  and  had 
been  thoroughly  tested  and  in  use  a  number  of  years,  and 
that  no  complaints  had  been  made  of  them ;  that  defendant 
well  knew  the  purposes  for  which  the  plaintiff  desired  the 
wheels.  And  the  plaintiff  alleged  a  breach  of  these  express 
oral  and  impUed  warranties,  to  the  plaintiffs  great  damage, 

•etc. 

Vol.90— 88 
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At  the  trial  before  the  court  without  a  jury,  evidence  was 
given  by  selling  agents  of  the  plaintiff  and  others  to  the 
effect  that  the  wheels  did  not  give  satisfaction  to  f armerS| 
for  the  reason  that  the  ends  of  the  spokes  would  break  at 
the  flanged  end,  thereby  letting  the  spokes  out  of  the  hub> 
and  letting  the  wheel  fall  down  and  rendering  it  useless ; 
that  all  the  spokes  of  the  wheels  proved  to  be  weak  at  the 
flanged  end.  And  evidence  was  given,  against  the  defend- 
ant's objection,  tending  to  show  that  the  principle  or  plan 
of  construction  of  the  wheels  was  wrong ;  that  there  could 
be  no  wheel  manufactured  upon  the  principle  or  plan  of  the 
wheel  in  question  that  would  give  satisfaction,  for  the  reason 
that  the  spokes  had  no  actual  bearing  in  the  hub,  they  being 
loose  in  the  hub,  and  if  the  nut  was  tightened  so  as  to  afford 
the  spoke  any  support  the  pressure  would  be  so  great  that  it 
would  break  the  nut  off  the  spoke ;  that  the  plaintiff  had  to 
take  back  many  of  the  wheels,  and  furnish  others  in  their 
places ;  that  the  defect  in  the  wheels  was  in  the  plan  of  con- 
struction; and  that  they  would  not  stand.  Other  of  the 
plaintiff's  agents  and  witnesses  testified  that,  in  addition  to 
the  defects  named,  the  material  used  in  the  spokes  was  de^ 
fective;  that  the  ends  of  the  spokes  used  to  break  off  where 
they  went  into  the  hubs,  and  the  hubs  sometimes  came  loose^ 
and  the  spokes  seemed  to  be  of  poor  material,  breaking  off 
square  with  Uttle  strain;  that  the  wheels  were  defective  in 
some  respects  in  workmanship  and  in  material  and  construe-^ 
tion,  and  tending  to  show  that  they  would  not  stand  the 
work  for  which  they  were  intended.  The  evidence  as  to 
construction,  plan,  and  suitableness  for  the  purposes  for 
which  they  were  intended,  was  objected  to  by  the  defendant. 

It  appeared  that  the  spokes  of  the  wheels  were  of  com^- 
mon  iron,  and  considerable  evidence  was  given  to  show  that 
common  iron  was  not  a  suitable  or  sufficient  material  for  the 
purpose,  and  that  refined  iron  should  have  been  used,  being 
more  uniform  in  strength,  and  that  common  iron  varies  and 
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is  not  of  unif  onn  strength.  The  total  number  of  iron  wheels 
shipped  out  by  plaintiff  to  agents,  as  sold  and  to  be  sold,  was 
13,894,  of  which  3,556  were  returned  to  it,  and  400  remained 
in  the  hands  of  agents  as  defective,  and  2,089  had  not  been 
shipped  out  at  all.  These  wheels  were  made  specially  for 
the  plaintiff,  and  it  specified  the  sizes  and  dimensions  and 
material,  and,  before  the  contract  was  signed,  defendant  sent 
to  the  plaintiff  wheels  of  the  kind  in  question  to  be  exam- 
ined, and  the  plaintiff's  agents  talked  over  the  matter  of  the 
wheels  with  defendant's  agent  very  fully,  and  looked  them 
over  as  closely  as  they  could,  and  in  their  presence  the 
wheels  were  subjected  to  certain  tests  as  to  their  quality 
and  strength.  The  defendant's  agent  Scott  represented  that 
it  had  sold  a  large  number  of  the  wheels  for  two  or  three 
years,  and  they  had  had  no  complaints  of  them,  and  that 
the  method  of  construction,  in  respect  to  which  some  doubt 
was  expressed,  was  no  experiment,  and  that  he  knew,  from 
actual,  practical  field  work,  that  the  wheels  were  all  right 
in  that  respect,  and  thereupon  the  plaintiff  concluded  the 
contract  with  the  defendant.  The  wheels  having  proved 
defective  as  stated,  in  March,  1890,  the  plaintiff  sent  out  a 
circular  to  have  all  wheels  made  by  the  defendant  company 
that  were  defective,  whether  sold  or  unsold,  returned  by  the- 
1st  of  July,  and  the  number  returned  was  3,556.  All  the 
wheels  that  the  defendant  company  had  put  out  for  any  pur- 
pose had  steel  spokes,  excepting  the  wheels  furnished  the 
plaintiff.    Sefined  iron,  suitable  for  such  use,  would  cost 

double  what  common  iron  would  cost,  and  double-refined 

•1  ' 

iron  would  be  better  than  steel.  The  most  prominent  objec- 
tion to  the  wheels  appeared  to  be  the  plan  of  construction, 
and  the  use  of  common  iron  for  spokes,  instead  of  steel  or 
refined  iron. 

On  behalf  of  the  defendant,  evidence  was  produced,  in 
substance,  that  the  only  iron  wheels  that  had  been  made  for 
the  trade  were  those  in  question  for  the  plaintiff,  and  that 
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sample  wheels  sent  by  tlie  defendant  were  tested  in  the 
presence  of  the  plaintiflPs  agents  the  day  before  the  contract 
was  made,  and  when  other  manufacturers  were  making 
propositions  to  supply  the  plaintiff  with  wheels  of  their 
make;  that  the  defendant  made  all  its  propositions  on  the 
basis  of  steel  spokes,  and,  when  the  contract  came  to  be 
written  out,  Mr.  WaUis,  the  plain tiiFs  secretary  and  treas- 
urer, "wanted  to  insert  iron  spokes, — ten  iron  spokes  in 
lieu  of  eight  steel  spokes  in  the  walking  cultivator  wheels;" 
that  Scott  said  they  had  never  made  any  wheels  of  iron 
spokes,  and  that  he  did  not  approve  of  it  at  all;  that  steel 
spokes  were  stronger  and  reliable,  and  could  be  depended 
upon ;  that  Wallis  said  that  their  experience  was  that  iron 
was  better  for  spokes  than  steel;  that  Scott  insisted  strongly 
upon  furnishing  steel  spokes,  and  finally  Wallis  said,  "  You 
would  just  as  soon  furnish  ten  iron  spokes,  wouldn't  you, 
as  eight  steel?"  that  from  the  data  Scott  had  he  made  a 
computation  and  found  that  the  cost  of  ten  iron  spokes  and 
eight  open-hearth  steel  spokes  was  substantially  the  same, 
and  so  he  consented  that  the  contract  might  be  for  eight 
steel  or  ten  iron  spokes;  that  the  defendant  paid  for  its 
iron  that  year  $1.60  per  hundred,  and  refined  iron  would 
have  cost  $2.90,  at  least ;  that  the  first  1,000  wheels  were 
made  with  steel  spokes.  The  witness  described  very  fully 
and  elaborately  the  plan  and  method  of  making  the  wheels, 
and  said  that  none  but  good  iron  was  used  in  making  them. 
Considerable  correspondence  took  place  between  the  par- 
ties in  relation  to  the  transactions  in  question  and  the  mate- 
rial for  manufacturing  the  wheels,  and  a  good  deal  of  expert 
testimony  was  adduced  in  respect  to  their  plan  and  method 
of  manufacture.  October  6, 1888,  defendant  company  wrote 
the  plaintiff:  "We  wish  you  would  consent  to  use ^ steel 
spokes,  at  least  in  the  1,000  cultivator  wheels.  Steel  is 
stiflfer  and  stronger,  and  is  better,  and  we  don't  crystallize 
it  by  heating  or  pressure  at  the  hub.    We  can  get  the  iron 
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rods  from  the  mill  at  $1.90,  and  the  steel  at  $2.40;  so  we 
should  make  a  saving,  in  a  money  way,  to  use  iron  instead 
of  steel,"  —  in  reply  to  which  the  plaintiif  company  wrote : 
"  We  prefer  the  ten-spoke  iron  wheel,  for,  although  it  may 
not  be  any  stronger  than  the  eight-spoke  steel  wheel,  it  looks 
more  substantial,  and,  we  think,  would  be  a  better  wheel 
for  our  purpose."  October  12,  1888,  the  plaintiff  company 
wrote  the  defendant:  "We  note  that  in  the  first  1,000 
wheels  you  send  us  you  will  use  ten  steel  spokes.  This  will 
be  all  right.  We  are  not  particularly  afraid  of  the  steel,  in 
your  construction  of  the  wheel,  but  suppose,  if  you  fur- 
nished them  regularly,  you  would  want  more  money  for  the 
ten  steel  spokes  than  for  the  eight,  and  we  like  the  appear- 
ance of  the  ten-spoke  wheel  better  than  the  eight-spoke,  and 
therefore  order  them  in  ten  iron  spokes."  The  plaintiff  in- 
sisted on  having  iron  spokes  in  the  wheels,  and  June  1, 1889, 
wrote  defendant:  "Note  that  you  think  that  the  trouble 
with  the  breakage  in  the  spokes  is  due  to  their  being  iron. 
We  do  not  agree  with  you  in  this,  as  open-hearth  steel  is 
certainly  weaker  than  iron.  .  .  .  What  wheels  we  have 
this  year  must  be  with  iron  spokes." 

The  court  found,  among  other  things,  that  "  at  the  time 
the  defendant  entered  into  the  contract  it  was  fully  aware 
of  the  uses  and  purposes  for  which  said  wheels  were  pur- 
chased by  the  plaintiff;"  that  under  the  contract  the  de- 
fendant sold  and  delivered  to  the  plaintiff  wheels  and  other 
merchandise  to  the  contract  value  of  $9,718.87,  and  that  the 
plaintiff  had  paid  thereon  $7,925.80,  and  that  there  was  due 
the  defendant  on  that  account  $1,793.07,  with  interest  from 
August  22, 1889;  that  the  balance  due  the  defendant  on  its 
second  counterclaim  was  $914.28;  that  in  the  construction 
of  wheels  with  iron  spokes,  shipped  by  the  defendant  to 
the  plaintiff  in  pursuance  of  the  terms  of  the  contract,  the 
defendant  used  common  iron  in  the  manufacture  of  such 
spokes;  that  wheels  so  constructed  were  defective  in  mate- 
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rial,  and  not  fit  and  proper  for  the  uses  and  purposes  for 
which  they  were  purchased ;  that,  of  such  defective  wheels, 
the  plaintiff  had  sold  and  disposed  of  a  portion  of  the  same 
to  third  parties,  and  had  received  an  amount  therefor  equal 
to  the  purchase  price  of  the  same,  and  was  not  entitled  to 
recover  damages  on  such  wheels  so  sold  and  disposed  of ; 
that  by  reason  of  said  defective  wheels  so  shipped  the  plaint- 
iff had  suffered  damages  in  the  sum  of  $4,655.54.  And  judg- 
ment was  given  in  favor  of  the  plaintiff  for  the  difference 
between  this  sum  and  the  amount  found  due  on  the  defend- 
ant's counterclaims,  with  costs,  from  which  both  parties,  hav- 
ing filed  exceptions  to  the  findings,  separately  appealed. 

For  the  plaintiff  there  was  a  brief  by  Perovoal  8.  FvUer 
and  Colin  G.  H.  Fyffe^  attorneys,  and  a  supplemental  brief 
signed  also  by  T.  W.  Spenoe^  of  coimsel,  and  the  cause  was 
argued  orally  by  Mr.  FvUer  and  Mr.  Spenoe.  They  con- 
tended, inter  alia,  that  where  the  manufacturer  sells  an  ar- 
ticle for  a  fair  price  the  law  implies  a  warranty  that  it  is 
reasonably  fit  for  the  use  for  which  it  was  manufactured  or 
purchased ;  and  when  a  manufacturer  sells  an  article  for  a 
particular  purpose  of  which  he  is  notified  at  the  time  of  the 
purchase  he  warrants  it  free  from  latent  defects  rendering 
it  unfit  for  that  purpose.  Get^  v.  Rountree,  2  Pin.  379,  390 ; 
Walton  V.  Gody,  1  Wis.  430;  WHMams  v,  Slaugliter,  3  id.  360; 
Bird  V.  Mayer,  8  id.  362 ;  Fiak  v.  Tank,  12  id.  306,  336 ; 
Woodle  V.  Whitney,  23  id.  55 ;  Leopold  v.  Van  Kirk,  27  id. 
152;  Boothhyv.  Scales,  id.  626;  BonneU  v.  Jacobs,  36  id.  60; 
Merrill  v.  Nightingale,  39  id.  247;  Morehouse  v.  Comstock, 
42  id.  626,  630;  Bufalo  B.  W.  Co.  v.  PhUlips,  67  id.  134. 
A  similar  rule  obtains  on  goods  manufactured  to  order. 
2  Suth.  Dam.  425,  429;  Brown  v.  Sayles,  27  Vt.  227;  Merrill 
V.  mghtingale,  39  Wis.  247;  Fisk  v.  Tank,  12  id.  306.  The 
foregoing  warranty  implied  by  law  covers  defects  in  prin- 
ciple of  construction,  if  such  defects  unfit  the  goods  for  their 
intended  use.     Getty  v.  JRountree,  2  Pin.  379;  Merrill  v. 
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NigUingaLe,  89  Wis.  247;  Buffalo  B.  W.  Co.  v.  PhUlips,  67 
id.  184.  And  the  written  warranty  of  certain  points  does 
not  exclude  a  warranty  which  the  law  implies  and  which  is 
not  embraced  therein.  Boothhy  v.  Scales^  27  Wis.  626 ;  Mer- 
riam  v,  FidA^  24  id,  .640,  644;  Leopold  v.  Van  Ewk^  27  id. 
162;  CoUette  v.  Weedy  68  id.  428,  484.  The  proper  measure 
of  genenjH  damages  is  the  difference  between  the  actual 
value  of  the  wheels  delivered  and  their  value  had  they  been 
as  warranted ;  and  the  price  paid  or  contracted  to  be  paid 
is  evidence  of  the  latter  value.  Auii/inam,  <&  T.  Co.  v.  Hether- 
ingion,  42  Wis.  622;  OiffeH  v.  West,  88  id.  617;  Merrill  v. 
JVigAtmgdlej  89  id.  247;  BormeU  v.  Jaodba^  86  id.  59;  Chaplin 
V.  Warner^  28  id.  448.  The  disposition  which  the  purchaser 
makes  of  the  goods  is  immaterial,  and  the  price  for  which 
he  sells  them  can  never  be  introduced  to  work  a  modifica- 
tion  of  the  rule  that  the  measure  of  damages  is  the  difference 
between  the  goods  as  contracted  for  and  the  goods  as  act- 
ually delivered.  2  Sedg.  Dam.  (8th  ed.),  §  762;  2  Suth. 
Dam.  422;  MuOer  v.  Eno,  14  K  T.  597;  Medhury  v.  Wat- 
aon^  6  Met.  246;  Brown  v,  Bigelow^  10  Allen,  242;  Atkins 
<&  Co.  V.  Cobb,  56  Ga.  86;  Wheeloch  v.  Berkeley,  138  111.  158; 
Sogam.  v.  Skuart,  11  Mont.  498;  Brock  v.  Clarkj  60  Yt.  551; 
Texada  v.  Camp,  Walker  (Miss.),  150;  Jones  v.  Just,  L.  R.  8 
Q.  B.  197;  Hunt  v.  Van  Deuseri,A!i  Hxm,  892.  Special  dam- 
ages, consisting  of  actual  losses  directly  consequent  on  the 
failure  of  the  wheels  to  fulfil  the  use  contracted  for,  are  re- 
coverable in  this  action.  2  Suth.  Dam.  (2d  ed.),  §  671 ;  Fisk 
V.  Tank,  12  Wis.  306 ;  Bagley  v.  Cleveland  R.  M.  Co.  21  Fed. 
Rep.  159;  DusTiane  v.  Benedict,  120  U.  S.  680;  Barrow 
Spring  Co.  v.  Whipple  H.  Co.  90  Mich.  147 ;  Wintz  v.  Mo?'- 
rison,  17  Tex.  372;  Ferris  v.  Comstock,  38  Conn.  513;  ^ox 
^.  Everson,  27  Hun,  355;  Philadelphia  W.  Co.  v.  Detroit  W. 
Z.  Works^  58  Mich.  29;  Whitehead  <&  A.  M.  Co.  v.  Ryder, 
189  Mass.  866. 
'For  the  defendant  there  was  a  brief  by  Cooper  <&  JU'eUoii, 
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attorneys,  and  John  B.  Sim/mona^  of  connsel,  and  oral  argu- 
ment by  Mr.  H.  A,  Cooper  and  Mr.  Simmons.  They  argued^ 
among  other  things,  that  the  general  rule  that  where  an  ar- 
ticle is  manufactured  and  sold  for  a  specific  purpose  the  law 
impUes  a  warranty  that  it  is  reasonably  fit  for  that  purpose, 
is  based  on  the  trust  which  the  buyer  necessarily  places  in 
the  skill  and  judgment  of  the  manufacturer  or  upon  his  sup- 
posed greater  knowledge  in  respect  to  the  process  of  manu- 
facture or  method  of  production.  Manifestly  that  rule  has 
no  application  to  this  case,  because  the  reasons  upon  which 
it  rests  are  wanting,  where  the  circumstances  disclose  that 
the  purchaser  acted  upon  his  own  judgment  and  did  not 
rely  upon  the  supposed  greater  knowledge  and  superior  judg- 
ment of  the  vendor.  Where  a  known,  described,  and  defined 
article  is  ordered  of  a  manufacturer,  although  it  is  required 
for  a  particular  purpose,  still,  if  the  known,  described,  and 
defined  article  be  actually  supplied,  there  is  no  warranty 
that  it  shall  answer  the  purpose  of  the  buyer.  Chanter  v. 
HbphinSy  4  Mees.  &  W.  399 ;  OUwant  v.  Bayleyy  5  Q.  B.  288 ; 
Prideauxv.  Bv/nnett^  87  Eng.  C.  L.  613 ;  1  Parsons,  Cont.  587, 
588,  note;  Mason  v.  ChappeU^  15  Grat.  572;  Hyatt  v.  Bayle^ 
25  Am.  Dec.  276;  Cosgrove  v.  Bennett^  32  Minn.  371;  Goulds 
V.  Brophy,  42  id.  109 ;  Seits  v.  Brewers^  E.  M.  Co.  141  U.  S. 
510;  District  of  Columbia  v.  Clephane,  110  id.  212;  Walker 
V.  Pue,  57  Md.  155;  Wisconsin  P.  P.  B.  Co.  v.  JSbody  54 
Minn.  543;  Gerst  v.  Jones  ds  Co.  32  Grat.  518;  Wilson  v, 
Zaiorencey  139  Mass.  318.  Likewise  where  the  purchaser 
knows  or  assumes  to  know  what  he  wants,  and  selects  it  after 
examination  or  testing,  or  where  he  himself  prepares  th& 
specifications  for  the  article  to  be  manufactured,  no  war- 
ranty of  fitness  for  the  intended  use  will  be  implied.  Boe 
V.  Sanhomj  21  N.  T.  562,  563;  Milwaukee  B.  Co.  v.  Duncany 
87  Wis.  120,  and  cases  cited;  Rodgers  &  Co.  v.  NUes  dh  Co. 
11  Ohio  St.  48,  78  Am.  Dec.  290.  See,  also  Schoneberger  v^ 
McEwen^  15  IlL  App.  496 ;  Port  Carbon  L  Co.  v.  Groves^  6& 
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Pa.  St.  149 ;  TUton  Safe  Co.  v.  TisdaU,  48  Yt.  83 ;  RickeU9 
V.  Siasorij  9  Dana  (Ky.),  358,  35  Am.  Dec.  141 ;  BertTiold  v. 
Seevera  Mfg.  Co.  56  N.  W.  Eep.  669 ;  Curmvagham  v.  Hally 
4  Allen,  268;  10  Am.  &  Eng.  Ency.  of  Law,  146,  and  note  1. 
The  contract  between  the  parties  was  put  in  writing,  and  in 
it  are  contained  certain  express  warranties  as  to  the  quality 
of  the  wheels.  Where  such  is  the  case,  no  further  warranty 
will  be  implied  by  law.  10  Am.  &  Eng.  Ency.  of  Law,  145,. 
note  1  and  cases  cited ;  id.  151,  and  cases  cited ;  I/mier  v. 
Auld^  8  Am.  Dec.  680 ;  Whitmore  v.  SoiUA  Boston  I.  Co.  2 
Allen,  52 ;  Mikoaukee  B.  Co.  v.  Buncany  87  Wis.  120.  See^ 
also,  McOrcm  v.  Fletcher ^  85  Mich.  104;  WiUard  v.  Stevens^ 
24  K  H.  271;  Bmimg  v.  Foster,  42  id.  165;  OiU  v.  Kcmf- 
manf  16  Ean.  571 ;  Bamming  v.  CaldweUj  43  HI.  App.  175 ; 
Gotdds  ^.  Brcphy,  42  Minn.  109;  Beed  v.  Woody  9  Vt.  285; 
Shepherd  v.  Oilroyy  46  Iowa,  193;  JHuUain  v.  Thom^ts,  43^ 
Conn.  252;  Conant  v.  Ji^ationcd  State  Bank,  121  Ind.  323; 
Story,  Sales,  §§  352,  353,  358;  1  Parsons,  Cont.  589.  Th& 
testimony  offered  for  the  purpose  of  showing  an  express  oral 
warranty  of  its  wheels  by  the  defendant  in  respect  to  the 
plan  of  construction,  and  a  breach  of  such  warranty,  was^ 
inadmissible  for  the  reason  that  there  was  a  formal  written 
•  contract  between  the  parties,  complete  in  itself  and  contain- 
ing certain  specific  warranties  as  to  quality.  Where  there^ 
is  a  contract  in  writing  with  express  warranty  as  to  quality,, 
it  is  not  permitted  to  prove  an  additional  express  warranty 
of  the  same  class  by  parol.  Lanier  v.  AuLd,  3  Am.  Dec.  680  ; 
Whitmore  v.  South  Boston  I.  Co.  2  Allen,  52;  JoUiffe  v.  Col- 
linsy  21  Mo.  338 ;  Nichols,  S.  <&  Co.  v.  Wyma/n,  71  Iowa,  160 ; 
Conant  v.  Nat.  State  Bamk,  121  Ind.  323 ;  M.  Rumely  &  Co, 
'0.  Emmons,  85  Mich.  511 ;  Seitz  v.  Brewers^  B.  M.  Co.  141 
U.  S.  510;  Be  Witt  v.  Berry,  134  id.  312;  Warhasse  v.  Card,. 
74  Iowa,  306;  Cooper  v.  Cleghom,  50  Wis.  113;  Schultz  v. 
Coon,  51  id.  416 ;  Wiener  v.  Whipple,  53  id.  298,  303 ;  Mc- 
Quaid  V.  Boss,  77  id.  470 ;  MihoaiiJcee  B.  Co.  v.  Bvncan^ 
87  id.  120. 
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The  following  opinion  was  filed  June  20, 1895 : 

» 

PmNBY,  J.  The  finding  of  the  court  proceeds  in  part 
upon  the  basis  of  an  implied  warranty  that  the  wheels  were 
suitable  for  the  purpose  for  which  the  plaintiff  desired  them, 
namely,  "  for  our  season's  wants,"  it  being  engaged  in  man- 
ufacturing plows,  cultivators,  etc.,  intending  to  attach  them 
to  such  implements,  with  which  it  was  supplying  the  trade ; 
and  in  part  on  the  basis  of  the  written  warranty  ^  against 
defects  in  material  and  workmanship,"  the  defendants  hav- 
ing used  common  iron  in  the  manufacture  of  the  spokes,  and 
that  the  wheels  were  defective  in  material,  and  were  not  fit 
and  proper  for  the  uses  and  purposes  for  which  they  were 
•desired.  The  plaintiff's  damages  were  assessed  at  the  gross 
sum  of  $4,655.54,  but  how  much  for  defective  materials,  or 
.how  much  upon  the  breach  of  the  alleged  implied  warranty, 
it  is  impossible  to  say,  nor  does  it  appear  upon  what  num- 
ber of  wheels  the  assessment  was  made ;  so  that,  in  the  view 
we  have  taken  of  the  rights  of  the  parties,  judgment  can- 
not be  given  on  the  finding,  and  a  new  trial  becomes  neces- 
sary. 

1.  The  wheels  were  made  specially  for  the  plaintiff,  and 
it  specified  the  sizes,  dimensions,  and  material,  and  had  looked  ^ 
over  and  examined  wheels  of  that  kind  manufactured  by 
the  defendant,  which  had  been  tested  in  the  presence  of  the 
plaintiff's  representatives  as  to  their  quality  and  strength, 
before  signing  the  contract.  In  the  absence  of  any  written 
or  oral  warranty,  it  seems  to  be  quite  well  established  that 
in  such  a  case  as  the  present  no  warranty  of  the  suitable- 
ness of  the  wheels  for  the  purpose  desired  can  be  implied. 
The  purchaser,  in  such  case,  takes  the  risk  of  the  fitness  of 
the  wheels  for  their  intended  use ;  and  although  it  was  stated 
that  they  were  required  for  a  particular  purpose,  if  the 
known,  defined,  and  described  kind  of  wheels  was  actually 
supplied,  there  was  no  implied  warranty  that  they  would 
iinswer  the  particular  purpose  intended  by  the  purchaser, 
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although  intended  and  expected  to  do  so.  This  is  made  clear 
in  Leake,  Cont.  404.  The  contract  was  not  for  the  manu- 
facture of  wheels  irenerally  to  satisfy  a  required  purpose, 
bnt  for  the  ma^ufSture  L  delivei^  of  Hpecifio  kind  o; 
plan  of  wheels,  of  apecified  dimension;  a»d  a^.  This  was 
the  essential  matter  of  the  contract.  MilwcmJcee  Boiler  Go. 
t>.  Dunccm^  87  Wis.  120, 124 ;  Chanter  v.  Hcpkina^  4  Mees.  & 
W.  399 ;  OlUvani  v.  Bayley^  6  Q.  B.  288 ;  Jones  v.  Just^  L.  B. 
3  Q.  B.  197,  202;  Qoulda  v.  Brophy,  42  Minn.  109;  Seitz  v. 
Brewer^  R.  M.  Go.  141  U.  S.  518;  Deming  v.  FoBt&r^  42 
N.  H.  165.  Where,  however,  a  manufacturer  or  dealer  con- 
tracts to  supply  an  article  which  he  manufactures  or  pro- 
duces, or  in  which  he  deals,  to  be  applied  to  a  particular 
purpose,  so  that  the  buyer  necessarily  trusts  to  the  judgment 
or  skill  of  the  manufacturer  or  dealer,  there  is  in  that  case 
an  implied  warranty  that  it  shall  be  reasonably  fit  for  the 
purpose  for  which  it  is  to  be  applied.  Benj.  Sales  (6th  ed.), 
§  657 ;  Joiies  v.  Just^  e^wpra.  The  test  in  such  cases  is  whether 
the  purchaser  trusts  and  relies  upon  the  judgment  of  the 
manufacturer,  and  not  upon  his  own.  Brown  v.  EdgvngUm^ 
2  Man.  &  G.  279 ;  MoQuaid  v.  Rosa,  85  Wis.  494, 496.  This 
case,  we  think,  f aUs  within  the  rule  first  stated,  and  that 
there  was  no  implied  warranty  of  suitableness  of  the  par- 
ticular kinds  of  wheels,  with  specified  sizes  and  dimensions, 
required  by  the  plaintiff. 

2.  It  is  insisted,  however,  that  the  plaintiff  relied  upon 
the  representations  made  by  the  defendant's  a^ent  as  to  the 
plan  or  method  of  construction,  and,  in  particdar,  the  man- 
ner  of  securing  the  spokes  in  the  hubs  of  the  wheels;  but 
these  representations  preceded  the  execution  of  the  written 
contract,  and  the  plaintiff  took  a  limited  warranty,  incorpo- 
rated in  the  written  contract,  in  respect  to  material  and 
workmanship,  going  to  and  covering  in  part  the  suitableness 
of  the  wheels  for  the  purpose  for  which  the  plaintiff  desired 
them.    Where  an  article  is  sold  by  a  formal  written  con- 
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tract,  which  fe  silent  on  the  subject  of  warranty,  no  express 
or  oral  warranty  made  at  the  same  tune  or  previonsly  can 
be  shown,  nor  can  any  additional  oral  warranty  be  ingrafted 
upon  or  added  to  one  that  is  written,  as  the  written  instm- 
ment  is  conclasively  presumed  to  embody  the  entire  con- 
tract. Merriam  v,  Fidd^  24  Wis.  640;  McQuaid  v.  Bo^Sy, 
77  Wis.  470;  De  Witt  v.  Berry,  134  U.  S.  312.  The  rule  on 
this  subject  is  too  firmly  settled  to  require  discussion  or  the 
citation  of  other  authorities.  Evidence  to  show  an  express* 
oral  warranty  of  the  wheels,  made  previous  to  the  written 
contract,  was  therefore  clearly  incompetent. 

3.  The  contention  of  the  plaintiff  that  it  was  not  precluded 
by  the  warranties  in  the  written  contract  from  insisting 
upon  an  implied  warranty  that  the  wheels  should  be  suit* 
able  for  the  purposes  for  which  they  were  required,  for  rea- 
sons in  addition  to  those  already  stated  cannot,  we  think^ 
be  sustained.  The  fact  that  the  limited  warranties  going  to 
the  question  of  suitableness  of  the  wheels  were  expressed  in 
the  contract,  by  the  strongest  implication  excludes  and  neg- 
atives the  idea  that  it  was  intended  that  other  or  more  com- 
prehensive warranties  should  exist,  and  repels  any  implication 
of  law  to  that  effect.  The  contract  as  written  must  be  taken 
as  the  final  and  conclusive  evidence  of  all  that  was  intended 
or  agreed  upon.  The  familiar  rule,  ^^JSxpreaaio  unites  est 
exdusio  alteriusy^  clearly  applies.  The  demand  of  the  pur- 
chaser for  certain  specified  warranties  indicates  that  no  oth- 
ers were  intended  or  expected.  Had  the  parties  intended 
that  there  should  be  an  implied  warranty,  there  was  no 
occasion  to  make  any  stipulation  on  the  subject.  The  one 
introduced  must  be  taken  as  covering  the  entire  subject; 
otherwise  it  would  be  idle  and  unmeaning.  Adjudicated 
cases  on  this  point  are  numerous  and  conclusive.  We  have 
not  been  referred  to  any  decision  expressly  on  the  point  to 
the  contrary.  Dickson  v.  Zizinia,  10  C.  B.  602;  C/ianter  v. 
Hopkins,  4  Mees.  &  W.  399;  Baldwin  v.  Van  Beusen,  31 
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X.  T.  487;  De  Witt  v.  Berry,  134  XJ.  S.  313;  CarUtm  v. 
Lombard,  Ayrea  &  Co.  72  Hun,  254;  Whitmore  v>  S.  JS.  I. 
Co.  2  Allen,  58 ;  Deming  v.  Foster,  42  N.  H.  166 ;  Budd  v. 
Fairmomer,  8  Bing.  52;  Shepherd  v.  GUroy,  46  Iowa,  193. 

The  case  of  Merriam  v.  Field,  24  Wis.  640,  was  relied  on 
as  establishing  a  contrary  view.    In  that  case  there  was  an 

•  express  warranty  of  title  in  the  bill  of  sale,  but  it  was  held 
that  facts  might  be  shown  from  which  an  implied  warranty 

•  of  quality  would  arise.  Between  these  two  subjects  there  was 
no  dependent  connection,  but  each  stood  by  itself.  There 
was  not,  as  in  this  case,  any  qualified  or  restricted  warranty 
upon  the  question  of  quality  or  suitableness,  and  the  case  was 
ruled  on  the  authority  of  Bigge  v.  Pa/rkinson,  7  Hurl.  &  N. 

'955,  where  the  warranty,  as  in  Merriam  v.  Field,  was  on  a 
separate  and  independent  subject,  namely,  that  the  goods 
would  pass  inspection,  and  it  was  held  that  an  express  writ- 
ten warranty  on  that  subject  would  not  preclude  an  implied 
one  that  the  goods  were  in  fact  fit  for  the  purpose  intended. 
The  case  of  Boothby  v.  Scales,  27  Wis.  626,  was  also  referred 
to,  but  in  this  case  there  was  no  express  warranty  by  writ- 
ten contract,  and  it  was  held  that  an  implied  warranty  of 
suitableness  might  exist,  although  a  handbill  had  been  de- 
livered at  the  time  of  the  sale  and  the  agent  of  the  vendor 
^affirmed  of  the  fanning  miU  that  it  possessed  the  capacities 
therein  set  forth.  There  was  no  written  warranty  on  any 
subject,  and  the  particular  point  litigated  was  that  the  agent 
making  the  oral  affirmation  had  no  authority  to  warrant  the 
milL  The  case,  therefore,  is  no  authority  upon  the  point 
under  consideration.  As  already  stated,  the  plaintiff  having 
specified  the  sizes  and  dimensions  and  materials  of  the  par- 
ticular plan  or  kind  of  wheel  it  desired,  and  its  agents  having 
looked  over  and  examined  wheels  of  that  kind,  manufactured 
by  the  vendor,  which  had  been  tested  in  their  presence  as  to 
their  quality  and  strength,  the  conclusion  seems  irresistible 
that,  subject  to  defects  in  material  and  workmanship,  the 
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case  falls  within  that  of  MH/voauhee  Boiler  Co,  f •  Duncan^ 
87  Wis.  122,  and  the  plaintiff  must  be  held  to  have  obtained 
that  for  which  it  contracted,  subject  to  such  remedy  as  it 
may  be  entitled  to  on  the  warranties  against  defective  mate- 
rial and  workmanship.  And,  in  this  connection,  it  is  proper 
to  observe  that  a  defect  in  the  plan  of  the  wheels  is  not  a 
defect  of  workmanship,  for  workmanship  has  only  to  do  with 
the  execution  of  the  plan,  and  it  follows  that  the  objection 
much  relied  on,  that  the  plan  for  the  wheels  was  defective 
and  impracticable,  is  not  covered  by  the  written  warranties. 
The  plan  relates  to  the  question  of  suitableness  of  the  wheels 
for  the  purpose  for  which  they  were  purchased,  in  relation 
to  which,  for  reasons  already  stated,  we  hold  that  there  was 
no  implied  warranty. 

4.  It  is  impossible  to  determine  from  the  general  terms  of 
the  finding  upon  what  theory  or  basis  the  plaintiff's  dam- 
ages were  assessed.  The  proper  measure  of  damages  was 
the  difference  between  the  actual  value  of  the  defective 
wheels  delivered,  and  their  value  had  they  been  in  accord- 
ance with  the  .written  warranties,  and  the  price  paid,  or 
agreed  to  be  paid,  for  them  was  competent  evidence  of  the 
latter  value  {QiffeH  v.  West,  33  Wis.  617;  MerriU  v.  NigJUr 
ingdUj  89  "Wis.  247;  AviUmcm  db  Taylor  Co,  v.  Sethermfftony 
42  Wis.  622;  C.  AuUman  cfe  Co.  v.  Case,  68  Wis.  612),  to 
which  may  be  added  compensation  for  the  trouble  and  ex- 
pense suffered,  and  other  special  damages  incurred,  in  con- 
sequence of  the  wheels  not  being  in  conformity  with  the 
contract  (Suth.  Dam.  (2d  ed.),  §§  670,  671 ;  Fish  v.  Tank,  12* 
Wis.  306 ;  Bushcme  v.  Benedict,  120  U.  S..  680).  The  price 
for  which  the  purchaser  had  sold  the  goods  cannot  be  shown 
in  order  to  modify  the  rule  above  stated,  nor  is  it  material 
whether  he  had  sold  them  at  all.  Mvller  v.  Eno,  14  N.  T.  697 ; 
Medbv/ry  v.  Watson,  6  Met.  246 ;  Brown  v.  Bigelow,  10  Allen, 
342 ;  Jones  v.  Just,  L.  E.  8  Q.  B.  197;  Bach  v.  Zevy,  101  N.  T. 
511,  515.    The  court  refused  to  allow  the  plaintiff  dam- 
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ages  on  account  of  defective  wheels  which  it  had*  sold  and 
disposed  of  to  third  parties,  and  for  which  it  had  received 
an  amount  equal  to  the  purchase  price  of  the  same.  Within 
the  well-settled  rule  established  by  the  cases  cited,  this  was- 
error  prejudicial  to  the  plaintiff,  for  which  it  is  entitled,  on 
its  appeal,  to  a  reversal  of  the  judgment  and  a  new  trial. 

5.  It  was  optional  with  the  plaintiff  to  have  certain  of  the 
specified  wheels  made  with  eight  steel  or  ten  iron  spokes^ 
and  it  insisted,  in  the  main,  on  having  them  made  with  ten 
iron  spokes.  It  is  claimed  as  a  serious  defect  in  the  wheels 
that  common  iron  was  used  for  that  purpose.  There  is  evi- 
deuce  that  the  defendant  figured  on  using  common  iron,  but 
not  that  this  fact  was  conmiunicated  to  the  plaintiff,  or  that 
any  particular  kind  or  grade  of  iron  was  discussed  or  agreed 
on.  The  evidence  tends  to  show  that  refined  iron  ought  to- 
have  been  used.  The  stipulation  against  defective  material 
is  substantially  an  agreement  that  material  not  suited  to  the 
purpose  should  not  be  used,  and  required  that  the  iron  for 
the  spokes  should  be  of  the  necessary  grade  and  quality,  if 
there  was  any  such  procurable  in  the  market.  The  defend*- 
ant  could  not  comply  with  the  contract  by  using  a  cheap 
and  inferior  kind  of  iron,  unfit  to  be  used  in  the  manufact- 
ure of  such  wheels. 

6.  In  view  of  the  facts  presented  by  the  record,  and  the 
contentions  of  counsel  on  the  question  of  damages,  it  i» 
proper  to  add  that  the  difficulty  in  assessing  damages  arises^ 
mainly  out  of  the  nature  of  the  proof  offered  to  show  how 
many  wheels  were  defective  for  want  of  conformity  to  the 
warranties  in  the  contract,  rather  than  out  of  any  uncer- 
tainty as  to  the  rule  of  damages.  The  fact  that  certain 
wheels  were  defective  in  these  respects,  the  number  of  them,, 
and  the  proper  amount  of  damages,  must  be  established  by 
competent  and  satisfactory  evidence.  Meagley  v.  noy%  125 
N.  T.  771 ;  Leed9  v.  Metropolitan  O.  Z.  Co.  90  N.  T.  26  ^ 
Moughkwk  v.  D.  cfe  B.  C.  Co.  92  K  T.  218,  225.    It  cannot 
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be  neces&rily  or  fairly  inferred  that  all  the  wheels  were  de- 
fective because  quite  a  large  number  of  them  have  been 
found  to  be  so.  It  appears  that  out  of  nearly  14,000  shipped 
to  agents  as  sold  and  to  be  sold,  3,556  had  been  returned  as 
defective,  and  400,  alleged  to  be  so,  remained  in  the  hands 
of  agents  after  notice  had  been  given  to  agents  and  others, 
for  a  period  of  four  months  or  more,  inviting  the  return  of 
all  wheels  claimed  to  be  defective.  This  does  not,  in  con- 
nection with  the  other  evidence,  justify  the  inference  that 
wheels  not  so  returned  or  held  were  defective,  but  tends,  at 
least,  to  show  that  they  were  not.  As  already  stated,  the 
plaintiff  must  prove  how  many  and  what  wheels  were  de- 
fective, by  competent  and  satisfactory  evidence.  This  can- 
not be  established  by  mere  conjecture  or  guesswork.  As 
the  findings  of  the  court  on  the  subject  of  imphed  warranty 
^re  erroneous,  and  are  so  vague  and  uncertain  that  they  can- 
not be  corrected  but  by  a  new  trial,  the  defendant  is  also 
entitled  to  a  reversal  of  the  judgment  on  its  appeaL 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed on  each  of  the  appeals,  with  costs,  and  the  cause  is 
remanded  for  a  new  trial 

A  motion  by  the  defendant  for  a  rehearing  was  denied 
September  26, 1895. 


Fbetbebg  and  others,  Eespondents,  vs.  Sikoeb,  Garnishee, 

Appellant. 

May  go— September  26, 1895. 

Voluntary  alignment:  Approval  of  assignee's  bond:  Retrospective  stat- 
ute: Garnishment. 

1.  The  curative  effect  of  ch.  276,  Laws  of  1898  (which  provides  that 
the  taking  and  filing  of  an  assignee's  bond  by  a  court  commis- 
sioner shall  be  deemed  a  sufficient  approval  thereof,  and  that  ''all 
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bonds  heretofore  taken  and  filed,  as  aforesaid,  by  said  court  com- 
missioner, are  hereby  declared  to  be  sufficiently  approved,  and 
valid  "),  relates  back  to  the  time  of  such  filing  and  perfects  the 
rights  of  the  assignee  to  the  property  assigned  as  of  that  date. 

2.  Service  of  garnishee  process  upon  an  assignee,  after  such  filing  of 

his  bond  and  before  the  passage  of  the  act  of  1898,  gave  the  gar- 
nishee plaintiff  no  right  to  that  remedy  which,  the  proceeding  not 
having  passed  into  judgment^  could  not  be  taken  away  by  that 
statute. 

3.  The  retrospective  operation  of  a  statute,  given  to  it  by  its  express 

terms,  is  not  impaired  by  the  provision  that  "this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and  publication.*' 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.     Beversed. 

The  plaintiffs  brought  a  garnishee  action  against  the  de- 
fendant Singer^  as  creditors  of  Schwartz  &  Pohlman.  The 
latter,  on  the  12th  of  October,  1892,  had  executed  to  Singer , 
in  due  form  of  law,  a  voluntary  assignment  for  the  benefit 
of  their  creditors.  Plaintiffs  produced  in  evidence  a  judg- 
ment in  their  favor  against  Schwartz  &  Pohlman,  rendered 
December  13, 1892,  for  $2,016.89,  and. also  the  assignment  to 
the  defendant  Singer  for  the  benefit  of  their  creditors.  It 
appeared  that  the  property  which  passed  by  the  ^issignment 
was  of  sujfficient  value  to  pay  and  satisfy  the  plaintiff's 
judgment,  and  that  the  bond  of  the  defendant  as  assignee 
of  Schwartz  &  Pohlman  was  not  approved,  at  the  time  the 
assignment  was  executed  and  filed  with  the  derk  of  the  cir- 
cuit court,  by  the  court  commissioner  taking  the  same;  and 
the  question  was  whether  the  bond  was  validated  so  as  to 
make  the  assignment  operative  from  its  date,  by  ch.  276, 
Laws  of  1893.  The  circuit  court  held  the  assignment  void, 
because  the  bond  of  the  assignee  had  not  been  approved  be- 
fore he  was  summoned  as  garnishee  of  Schwartz  &  Pohlman, 
and  gave  judgment  against  him  for  $2,156.12,  damages  and 
costs,  from  which  he  appealed. 

For  the  appellant  there  were  briefs  by  Fieling  c6  KiU/Ueay 

and  oral  argument  hy  S".  J.  KiZlilea,    To  the  point  that 
Vol.  90—89 
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the  right  to  take  advantage  of  an  informality  is  not  a  vested 
right,  they  cited  Cooley,  Const.  Lim.  (3d  ed.),  370-378 ;  Stai^ 
V.  Ifeioark^  27  N.  J.  Law,  197;  Rosenthal  v.  Wehe^  58  Wis. 
622;  TaU  v.  Morehead,  65  K  C.  687. 

For  the  respondents  there  was  a  brief  by  Sylvester^  Schei- 
hePy  RUey  dk  Orth^  and  oral  argument  by  F,  Scheiher.  They 
contended,  inter  alia^  that  the  provision  in  the  act  of  1893 
that  it  '^  shall  take  effect  and  be  in  force  from  and  after  its 
passage  and  publication  "  was  evidence  that  the  act  was  not 
intended  to  have  a  retroactive  effect.  Boorman  v,  Juneau 
Co.  76  Wis.  550.  The  act  attempts  to  give  to  sec.  1665,  S. 
&  B.  Ann.  Stats.,  amended  thereby,  a  construction  different 
from  that  heretofore  placed  upon  it  by  this  court.  If  in- 
tended to  be  retrospective,  it  could  have  had  no  other  ob- 
ject in  \dew  than  to  render  nugatory  such  judicial  construc- 
tion of  that  section,  and  thereby  defeat  and  abrogate  the 
rights  acquired  under  the  law  relating  to  garnishment  by 
the  respondents  in  reliance  upon  such  judicial  construction. 
If  such  was  its  object,  the  act  was  invalid,  as  an  attempt  on 
the  part  of  the  legislature  to  exercise  j  udicial  powers.  Chreen- 
oiugh  V.  Chreenaughy  11  Pa.  St.  489 ;  Riesser  v.  WiUia/m  TeU 
S.  F.  Aaso.  39  id.  137;  JIaley  v.  PhUadelphiay  68  id.  45; 
Menges  v.  DenUery  33  id.  495 ;  West  Branch  B.  Co.  v.  Dodgey 
31  id.  285;  Vanderpool  v.  L.  C.  <&  M.  R.  Co.  44  Wis.  652; 
James  v.  Rowland,  52  Md.  462;  Salters  v.  Tobias,  3  Paige, 
338 ;  Postmaster  Gen.  v.  EaHy,  12  Wheat.  136. 

The  following  opinion  was  filed  June  20, 1895 : 

PiNNBr,  J".  This  action  was  not  tried  until  after  ch.  276, 
Laws  of  1893,  went  into  effect.  This  act  provided  that  the 
taking  and  filing  of  the  bond  of  an  assignee  by  a  court  com- 
missioner should  be  deemed  to  be  a  sufficient  approval 
thereof,  and  that  "  all  bonds  heretofore  taken  and  filed,  as 
aforesaid,  by  said  court  commissioner,  are  hereby  declared 
to  be  sufficiently  approved,  and  valid."  The  case  of  John- 
son V.  Hill,  ante,  p.  19,  is  decisive  of  this  case.    It  was  there 
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held  that,  as  the  indorsement  of  approval  by  the  court  com- 
missioner was  only  required  by  reason  of  the  statute,  the 
legislature  had  the  power  to  cure  the  defect  in  question  by 
a  subsequent  enactment.  The  curative  effect  of  the  enact- 
ment relates  back  to  the  time  the  bond  was  delivered  and 
filed  with  the  assignment  in  the  ofilce  of  the  clerk  of  the 
circuit  court,  and  perfected  the  rights  of  the  defendant  as 
assignee  of  Schwartz  &  Pohlman  to  the  property  and  estate 
assigned  as  of  that  date.  The  act  is  in  express  terms  retro- 
spective, and  there  is  no  reason  why  it  should  not  operate 
in  the  manner  stated.  The  plaintiffs  had  not  acquired  by 
the  service  of  the  garnishee  process  any  right  to  the  remedy 
they  had  invoked  which  could  not  be  taken  away  from  them 
by  the  act  in  question.  The  remedy  was  given  by  statute, 
and  until  the  proceeding  had  passed  into  judgment  the  legis- 
lature nught  change  it  or  take  away  the  right  of  action 
altogether.  Dillon  v.  Zinder,  36  Wis.  344;  Farrell  v.  Drees, 
41  Wis.  186;  Bood  v.  (7.,  M.  &  St  P.  R.  Co.  43  Wis.  146, 
150.  The  point  that  the  operation  of  the  act  is  limited  to 
the  time  when,  by  the  second  section,  it  was  provided  it 
should  take  effect  and  be  in  force,  namely,  from  and  after 
its  passage  and  publication,  is  untenable,  and  contrary  to 
the  express  terms  of  the  act,  by  which  it  was  given  a  retro- 
spective operation  extending  to  "aK  bonds  heretofore  taken 
and  filed  as  aforesaid  "  which  had  not  been  approved. 

It  follows  that  the  judgment  of  the  circuit  court,  charg- 
ing the  garnishee  on  the  ground  that  the  assignment  was 
void  by  reason  of  the  failure  of  the  court  commissioner  to 
approve  the  bond  of  the  defendant  the  assignee  before  he 
was  served  with  the  garnishee  summons,  is  erroneous  and 
must  be  reversed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  the  garnishee  defendant. 

A  motion  for  a  rehearing  was  denied  September  26, 1895. 
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The  State  ex  rel.  Stakkweatheb  vs.  The  Common  Coun- 

cjiL  OF  THE  City  of  Supsbiob. 

September  S — September  £6, 1895. 

Municipdl  corporations:  Eemoval  of  mayor  by  common  council:  Coneti- 

iutional  law:  Practice. 

1.  The  mayor  of  Superior  is  an  officer  of  the  city  within  the  meaning 
of  sec.  21  of  the  charter  (ch.  124^  Laws  of  1891),  which  provides 
that  "every  officer  elected  or  appointed  to  any  office  .  •  •  may 
be  removed  from  such  office  by  a  vote  of  three  fourths  of  all  the 
membersof  the  common  council;  but  no  such  officer  .  .  .  shall 
be  removed  without  cause,  nor  unless  charges  are  preferredagainst 
him,*'  etc.,  although  the  section  further  provides  that  "the  mayor 
may  suspend  any  officer  against  whom  charges  have  been  pre- 
ferred, until  the  disposition  of  the  same." 

Sl  The  power  to  remove  an  officer  of  a  municipal  corporation  for  cause 
is  administrative,  not  judicial,  and  may  be  vested  in  such  a  body 
as  the  common  council 

8.  The  body  in  which  such  power  of  removal  is  vested  (in  this  case  the 
common  coimcil)  is  not  subject  to  all  the  rules  governing  courts 
in  the  transaction  of  business.  Thus,  the  fact  that  one  alderman 
will  act  as  mayor  in  case  of  the  removal  of  the  latter,  and  that  an- 
other signed  the  charges  upon  which  the  mayor  is  tried,  does  not 
debar  those  aldermen  from  sitting  as  membei[8  of  the  couiioil  on 
the  trial 

4h  Whether,  under  the  charter  of  Superior,  the  mayor  is  or  i^  not  a 
member  of  the  common  council,  he  cannot  sit  as  such  member 
upon  the  trial  of  charges  against  him  as  tnayor. 

6.  The  removal  of  an  officer  by  the  council  being  the  exercise  of  an 
administrative  and  not  judicial  power,  the  members  need  not  take 
any  special  oath  to  try  tiie  charges. 

6.  Witnesses  sworn  by  the  chairman  of  the  committee  of  the  whole, 

appointed  by  the  common  council  to  take  evidence  upon  charges 
against  the  mayor,  were  duly  sworn,  under  sees.  4053,  4080^  R.  & 

7.  Upon  a  proceeding  for  the  removal  of  the  mayor  the  charge  against 

him  need  not  be  drawn  with  the  accuracy  of  an  indictment^  it 
being  sufficient  if  he  is  furnished  with  the  substance  thereof;  and 
while  he  has  a  right  to  insist  upon  a  fair  hecuing  and  that  the  sub- 
stance of  the  rules  governing  trials  at  law  should  be  observed,  he 
cannot  require  that  the  same  precision  and  formality  be  obeerved 
which  are  required  in  criminal  trials  at  law. 
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8.  The  mayor  of  a  city  was,  by  the  charter,  the  head  of  the  fire  and 
police  departments,  with  the  power  of  appointment  and  remoraL 
With  his  approval  the  chiefs  of  those  departments  went  through 
them,  shortly  after  his  election,  soliciting  from  the  firemen  and 
policemen  contributions  to  a  fund  to  reimburse  him  for  his  cam- 
^ign  expenses,  and  they  collected  large  sums  which  were  turned 
over  to  him.  Held,  that  his  receipt  of  such  money  was  an  offense 
justifying  his  removal  from  office  by  the  common  council 

Certiorari  to  review  proceedings  of  the  common  council 
of  the  city  of  Superior.    Affii^med. 

At  the  April  election,  1895,  Charles  S.  Starkweather,  the 
relator,  was  elected  mayor  of  the  city  of  Superior,  and  there- 
after duly  qualified  and  entered  upon  the  duties  of  his  oflBLce. 
On  the  2d  day  of  July,  1895,  Angus  McQueen,  one  of  £he 
aldermen  of  said  city,  filed  with  the  common  council  charges 
of  official  misconduct  against  the  relator.  It  is  only  neces- 
sary to  set  forth  one  of  the  charges  so  made,  being  charge 
TSo.  6,  upon  which  the  relator  was  afterwards  found  guilty 
and  removed  from  office  by  the  council.  The  said  charge 
is  as  follows :  "  I  hereby  charge  that  the  said  Charles  i8. 
Starhioeather  did,  on  and  between  the  1st  day  of  May  and 
the  6th  day  of  June,  1895,  wilfully  extort,  in  his  office  as 
mayor  of  the  city  of  Superior  and  as  chief  of  police  and 
head  of  the  fire  department  of  the  city,  various  sums  of 
money  from  various  policemen  and  firemen  in  the  said  city, 
contrary  to  section  4550  of  the  Revised  Statutes  of  the  State 
of  Wisconsin." 

Upon  the  filing  of  said  charges  the  council  adopted  a  reso- 
lution designating  the  5th  day  of  July  as  a  day  of  hearing. 
On  that  date  the  relator,  by  his  counsel,  filed  a  motion  that 
the  proceedings  be  dismissed,  on  the  ground  that  the  council 
had  no  jurisdiction  or  authority  to  try  him  upon  the  charges. 
This  motion  was  overruled  by  a  vote  of  ten  to  eight.  At 
this  meeting,  and  also  at  the  meeting  held  July  6th,  the  re- 
lator occupied  the  chair  as  presiding  officer  of  the  council. 
At  the  close  of  the  meeting  of  July  6th  an  adjournment  was 
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taken  to  the  8th  day  of  July  for  the  special  business  of  con- 
sidering the  charges  against  the  mayor.  On  the  evening  of 
the  8th  day  of  July  the  mayor  took  the  chair  on  the  open- 
ing of  the  meeting,  and  directed  the  city  clerk  to  call  the 
roll,  whereupon  Alderman  Atlunson  moved  that  the  presi- 
dent of  the  council  take  the  chair  and  call  the  council  to 
order.  This  motion  was  declared  out  of  order  by  the  mayor, 
and  it  appears  that  thereupon  the  mayor  again  ordered  the 
city  clerk  to  call  the  roll,  and  Alderman  Atkinson  put  his 
motion  to  the  house,  and  nine  aldermen  voted  "  aye,"  two 
"  no,"  and  the  balance  refused  to  vote  on  the  question.  At 
this  time  there  was  evidently  great  confusion  in  the  council 
meeting,  and,  according  to  the  claim  of  counsel  for  the  re- 
lator, a  motion  was  made  and  seconded  that  the  council 
adjourn  to  Thursday  evening  following,  on  which  eight 
aldermen  voted  in  the  affirmative  and  none  in  the  negative, 
and  the  mayor  declared  the  meeting  adjourned.  According 
to  the  return  made  to  the  writ,  however,  it  appears  that 
after  Alderman  Atkinson's  motion  was  declared  carried,  Mr. 
Howe,  president  of  the  council,  requested  Alderman  Green 
to  take  the  chair,  which  he  did,  and  requested  the  city  clerk 
to  call  the  roU,  and,  upon  his  refusal,  proceded  to  call  the 
roll  himself,  which  showed  ten  members  present.  At  this 
juncture  the  mayor,  city  clerk,  and  a  portion  of  the  alder- 
men left  the  council  chamber,  and  ten  aldermen  remained, 
who  proceeded  to  do  business.  Upon  motion,  which  was  car- 
ried by  vote  of  ten  "ayes"  and  no  "noes,"  the  relator  was 
required  to  answer  the  charges  preferred  against  him.  The 
relator  not. being  present,  the  plea  of  not  guilty  was,  on  mo- 
tion, entered  in  his  behalf.  It  was  then  moved  and  carried 
that  the  council  proceed  to  take  testimony  upon  the  charges, 
and  for  that  purpose  the  council  resolved  itself  into  a  com- 
mittee of  the  whole.  Alderman  Green  was  elected  chair- 
man of  the  committee  of  the  whole,  and  Alderman  Atkinson 
secretary. 
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The  committee  of  the  whole  then  proceeded  to  take  a 
large  amount  of  testimony  on  the  various  charges,  and  ad- 
journed from  day  to  day,  as  the  occasion  required.  The 
committee  met  on  the  evenings  of  July  8th,  9th,  10th,  and 
11th,  but  at  none  of  these  time^  did  the  mayor,  nor  his  at- 
torneys, nor  the  city  clerk,  nor  five  of  the  aldermen,  attend, 
until  the  meeting  on  the  evening  of  July  11th,  at  which  time 
all  the  last-named  persons  attended,  that  being  the  evening 
which  the  mayor  and  his  friends  claimed  the  council  had  ad- 
journed to.  The  committee  of  the  whole  refused  to  recog- 
nize the  adjournment,  and  proceeded  with  the  taking  of 
testimony.  Thereafter,  also,  the  mayor  and  his  counsel  and 
the  five  aldermen  participated  in  the  proceedings.  July  12th, 
the  mayor's  counsel  filed  a  motion  to  dismiss,  because  the  com- 
mittee was  illegally  organized,  had  never  been  appointed, 
and  because  the  council  had  not  convened  July  11th,  and 
because  Aldermen  Howe  and  McQueen  were  incompetent 
to  sit.  This  motion  was  overruled.  The  committee  con- 
tinued to  take  testimony  from  day  to  day  until  July  15th, 
when  it  arose,  and  reported  progress  to  the  council,  and  se- 
cured permission  to  sit  again,  and  thereafter  continued  to 
take  testimony  until  July  29th,  when  it  arose  and  reported 
the  testimony  to  the  council. 

On  July  25th,  after  the  testimony  for  the  prosecution  was 
in,  the  relator  moved  that  the  charges  be  dismissed,  because 
the  council  had  no  jurisdiction  and  was  illegally  composed, 
and  because  there  had  been  a  failure  of  proof  to  sustain  the 
charges.  This  motion  was  overruled.  At  meetings  of  the 
council  held  on  July  29th,  30thj  31st,  and  August  1st,  the  tes- 
timony taken  by  the  committee  of  the  whole  was  read  in 
council,  and  at  the  meeting  of  August  1st,  after  argument 
by  council,  a  resolution  was  adopted,  by  a  vote  of  seventeen 
to  one,  by  the  common  council,  declaring  that  charge  No.  6 
had  been  proven,  and  removing  the  mayor  from  his  office. 
At  the  regular  meeting  of  the  common  council  held  Au- 
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gust  6th  the  relator  was  present  and  attempted  to  preside 
at  the  council  meeting,  but  Alderman  Howe,  president  of 
the  council,  demanded  the  chair,  and  was  sustained  by  the 
common  council,  whereupon  the  relator  vacated  the  chair. 
Thereupon  the  relator  filed  an  affidavit  in  this  court  for  a 
writ  of  certiorari. 

S.  .N,  Dickiyismi  and  Eeher  McHugli^  for  the  relator,  ta 
the  point  that  the  last  sentence  of  sec.  21  of  the  charter,  au- 
thorizing the  mayor  to  suspend  any  officer  against  whom 
charges  have  been  preferred,  is  a  legislative  interpretatioii 
of  the  term  "every  officer"  at  the  beginning  of  the  section^ 
and  clearly  exempts  the  mayor  from  its  operation,  cited 
Speed  V.  Gammon  Cowncil^  98  Mich.  360;  Scow  Boat  v.  Lynny 
1  Pin.  239. 

For  the  respondent  there  was  a  brief  by  Swift  cfe  Cooper 
and  Crownhart^  Owen  dk  Foley ^  and  oral  argument  by  W,  C. 
Owen  and  George  G.  Gooper.  They  argued,  among  other 
things,  that  the  office  of  mayor  of  the  city  of  Superior  is  a 
legislative  office,  is  under  the  complete  control  of  the  legis- 
lature, and  the  legislature  may  prescribe  any  method  for  re- 
moving its  incumbent  in  its  discretion.  Gonnor  v.  New  Yorky 
5  N,  Y.  285 ;  Long  v.  JSFew  York,  81  id.  425 ;  People  ex  rel. 
Kingdand  v.  -PoZm^r,  52  id.  S3;  People  ex  rel.  Wood  v. 
Draper^  15  id.  532;  State  v.  Douglas,  26  Wis.  428;  State  ex 
rel,  Tesch  v.  Von  Baumhach,  12  id.  310;  Mechem,  Pub.  Off. 
§  465  and  cases  cited;  People  ex  rel.  Gere  v.  WhiUock,  92: 
N.  Y.  191 ;  People  ex  rel.  PlaU  v.  Stout,  19  How.  Pr.  171 ; 
People  ex  rel.  Belch  v.  Bearfield,  35  Barb.  254.  The  pro- 
vision of  the  charter  vesting  in  the  common  council  the 
power  to  remove  officers  is  not  unconstitutional  as  author- 
izing the  exercise  of  judicial  powers  by  a  municipal  body. 
Dillon,  Mun.  Corp.  (3d  ed.),  §  244,  and  cases  cited;  Larh/n 
V.  Noonan,  19  Wis.  82;  State  ex  rel.  Moreland  v.  Whitford^ 
54  id.  150 ;  State  ex  rel.  Donnelly  v.  Teasdale,  21  Fla.  652 ; 
State  ex  rd.  AtCy  Gen.  v.  Hawkins,  44  Ohio  St.  109,  111  j 
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State  ex  rel.  GiU  v.  Com7no7i  Council  of  Watertown^  9  Wis. 
254;  State  ex  rel,  Kennedy  v,  McOarry^  21  id.  496;  Staie  ex 
rel,  Willis  v.  Pinnce^  45  id.  612.  In  the  absence  of  statutory 
provisions,  the  technical  rules  of  legal  procedure  have  no 
application  in  proceedings  of  this  kind.  All  that  is  neces- 
sary is  that  the  accused  shall  have  reasonable  notice  of  the 
charges  preferred  against  him,  and  of  the  time  when  the 
same  will  be  investigated,  and  an  opportunity  given  to  de- 
fend himself,  and  to  examine  and  cross-examine  witnesses, 
and  to  be  represented  by  counsel.  And  the  proceedings  are 
not  required  to  be  carried  on  with  that  degree  of  preciseness 
which  is  usual  in  common-law  pleading  and  practice.  Tiede- 
man,  Mun.  Corp.  130;  People  ex  rel,  Weston  v.  McClavej  12JJ 
N.  Y.  512;  McAuliffv.  New  Bedfof^d,  155  Mass.  216;  Pea- 
pie  ex  reL  McCarthy  v,  Comm'rSy  98  N".  T.  332;  State  ex  rel. 
Sart  V,  Common  Council  of  Duluth,  53  Minn.  238;  People 
ex  rel,  Flanagan  v.  Board  of  Police  ComrrCrs^  93  N.  T.  97; 
People  ex  rel.  Swift  v.  Board  of  Police  ComnCre^  99  id.  676  \ 
People  ex  rel,  Shipley  v.  Mays,  117  111.  257;  Eckloff  v.  Diet, 
of  Col,  136  U.  S.  240.  If  the  language  of  the  charges  is  such 
as  to  advise  the  accused  generally  of  the  nature  of  the  ac- 
cusations against  him,  they  are  suflScient.  State  ex  rd.  Hart 
V.  Common  Council  of  Duluth^  53  Minn.  238 ;  People  ex  rd. 
FUmagan  v.  Board  of  Police  ComrrCrSy  93  N.  Y.  97;  State 
ex  rd,  Kennedy  v.  McOarry^  21  Wis.  496;  People  ex  rel. 
Shipley  v.  May%^  117  111.  257. 

WiNSLOw,  J.  The  relator's  material  objections  wiU  be 
taken  up  in  their  order,  as  made. 

1.  It  is  said  that  the  charter  of  the  city  confers  no  author- 
ity on  the  council  to  remove  the  mayor  from  office.  Sec.  21 
of  the  charter  (ch.  124,  Laws  of  1891)  provides  as  follows: 
"Every  officer  elected  or  appointed  to  any  office,  except 
watchmen,  policemen  and  firemen,  may  be  removed  from 
such  office  by  a  vote  of  three  fourths  of  all  the  members  of 
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the  common  council;  but  no  such  officer,  except  watchmen, 
policemen  and  firemen,  shall  be  removed  without  cause,  nor 
unless  char&:es  are  preferred  a£:ainst  him  and  an  opportunity 
given  him  S  be  hLrf  in  his  own  defense.  The  common 
council  shall  have  power  to  compel  the  attendance  of  wit- 
nesses and  the  production  of  papers  when  necessary  for  the 
purpose  of  such  trial,  and  shall  proceed  within  ten  days  to 
hear  and  determine  the  case  upon  the  merits  thereof.  The 
mayor  may  suspend  any  officer  against  w^hom  charges  have 
been  preferred,  until  the  disposition  of  the  same." 

The  mayor  is  an  officer  of  the  city,  elected  by  the  people 
by  virtue  of  the  provisions  of  the  charter,  and  certainly  the 
words  "  every  officer  elected  or  appointed  to  any  office  "  are 
sufficiently  comprehensive  to  include  him.  Doubtless  there 
would  be  no  contention  made  as  to  this  point  were  it  not 
for  the  final  clause  of  the  section,  which  gives  the  mayor 
the  power  of  suspension  of  any  officer  pending  the  Bearing 
of  charges  against  him.  It  is  said  that  this  clearly  indicates 
that  the  mayor  is  not  one  of  the  officers  included  within  the 
section,  because  it  would  be  absurd  to  give  him  the  power 
to  suspend  himself.  The  argument  is  not  without  a  certain 
force,  but,  in  view  of  the  fact  that  the  plain  words  of  the  sec- 
tion expressly  include  "  every  "  city  officer,  we  are  disposed  to 
regard  the  seeming  inconsistency  in  the  last  clause  as  a  care- 
less or  inaccurate  expression,  rather  than  a  deliberate  intent 
to  exclude  the  office  of  mayor  from  the  wholesome  provis- 
ions of  the  statute.  Such  an  intent  could  have  been  easily 
and  plainly  expressed  without  difficulty,  and  not  be  left  to 
be  spelled  out  by  abstruse  reasoning. 

2.  It  is  then  argued  that  if  the  section  includes  the  mayor 
it  is  unconstitutional — firsts  because  it  is  a  grant  of  judicial 
power  and  cannot  be  conferred  on  any  body  of  men  save 
^'  courts  and  justices  of  the  peace ; "  and,  second^  because  at 
least  two  of  the  aldermen  were  interested  in  the  result^  and 
hence  the  court  is  an  unconstitutional  court.    There  are 
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certainly  some  decisions  lending  color  to  the  view  that  the 
amotion  of  an  oflBcer  of  a  corporation  is  purely  an  exercise 
of  judicial  power.  JDuUam  v.  Willson^  53  Mich.  392;  Tom- 
jpert  V.  Zithgow,  1  Bush,  176.  The  better  authority,  how- 
ever, is  clearly  to  the  effect  that  the  power  to  remove  officers 
for  cause,  though  to  be  exercised  in  a  judicial  manner,  is 
administrative,  not  judicial.  It  is  a  part  of  the  power  of 
the  corporation  which  is  very  useful,  in  fact  almost  neces- 
sary, for  the  efficient  performance  of  the  corporate  duties. 
State  ex  reL  AtCy  Gen,  v.  Hawkins^  44  Ohio  St.  98 ;  Donahue  v, 
Wai  Co.  100  111.  94 ;  25  Am.  Law  Kev.  art.  "  Keraoval  of  Public 
Officers,"  pp.  206, 207 ;  Throop,  Pub.  Off.  §§  345, 346.  In  this 
state  the  exercise  of  the  power  by  similar  bodies  does  not 
seem  to  have  been  questioned  until  now,  though  the  cases  have 
been  quite  numerous.  State  ex  rel.  GUI  v.  Common  Council  of 
Watertown^  9  Wis.  254;  State  ex  rel,  Kennedy  v,  Mc Garry ^  21 
Wis.  502;  State  ex  rel.  Willis  v.  Prince^  45  Wis.  610.  An 
office  is  not  regarded  as  property  or  as  a  vested  right,  and  the 
legislature  which  creates  it  may,  in  the  absence  of  constitu- 
tional restrictions,  undoubtedly  make  such  a  provision  as 
the  one  in  question  here  for  the  removal  of  the  incumbent. 
Throop,  Pub.  Off.  §  345.  This  view  .of  the  character  of  the 
power  of  amotion  goes  far  towards  disposing  of  a  numbe;* 
of  the  objections  made  by  the  relator  to  the  validity  of  the 
proceedings  in  question.  The  common  council,  not  being  a 
court  but  merely  an  administrative  body,  is  not  subject  to 
all  the  rules  governing  courts  in  the  transaction  of  business; 
and  thus  it  undoubtedly  is  the  law  that  the  fact  that  one  of 
the  aldermen  will  discharo:e  the  duties  of  mavor  in  case  of 
the  removal  of  the  mayor,  and  that  another  of  the  aldermen 
signed  the  charges  upon  which  the  mayor  was  tried,  does 
not  bar  these  aldermen  from  sitting.  The  legislature  has 
power  to  designate  the  officers  who  shall  possess  and  exer- 
cise the  power  of  removal,  and  it  has  designated  in  this  case 
the  common  council.    It  created  the  office,  and  it  may  pro- 
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vide  for  the  removal  of  the  officer;  and  it  may  undoubtedly 
provide  for  such  removal  by  a  body,  one  of  whom  will  be 
called  to  exercise  the  duties  of  mayor  in  case  of  his  removal. 
Nor  is  there  any  affidavit  of  prejudice  provided  for  by  the 
statute.  Passion  and  prejudice  frequently  play  an  impor- 
tant part  in  such  proceedings  as  those  before  us,  but  in 
the  absence  of  constitutional  or  legislative  restrictions  they 
do  not  disqualify  the  members  of  the  removing  board  from 
acting.  Ita  lex  scripta  est,  Andrews  v.  Kvngj  77  Me.  324. 
3.  It  is  argued  that  by  the  charter  of  the  city  the  common 
council  is  composed  of  the  mayor  and  board  of  aldermen, 
and  that  the  aldermen  alone  could  not  act  nor  make  a  valid 
order  of  removal.  There  is  some  confusion  in  the  charter 
as  to  the  constitution  of  the  common  council.  In  one  sec- 
tion it  is  said  that  the  corporate  authority  of  the  city  shall 
be  vested  in  one  principal  officer,  the  mayor;  in  one  board, 
which  shall  be  known  as  "  the  common  council  of  Superior,'* 
etc. ;  thus  clearly  recognizing  the  common  council  as  a  sep- 
arate and  distinct  body.  In  another  section  it  is  said :  "  Th& 
mayor  and  aldermen  shall  constitute  the  common  council.'' 
In  many  other  places,  however,  in  the  charter,  the  distinct 
character  of  the  board  of  aldermen  as  constituting  the  com- 
mon council  is  clearly  recognized.  The  discussion  of  the 
subject,  however,  is  not  essential.  In  sitting  under  the  pro- 
visions of  sec.  21  there  can  be  no  doubt  that  the  common 
council  there  referred  to  is  composed  of  the  aldermen  alone^ 
for  manifestly  the  mayor  could  not  be  one  of  the  board 
which  was  to  decide  his  own  case.  This  principle  is  not  in 
need  of  authority  to  support  it.  When  the  charges  were 
presented  against  the  mayor,  and  the  council  voted  to  con- 
sider them,  it  was  his  manifest  duty  to  withdraw  as  the  pre- 
siding officer;  and  the  council  did  entirely  right  when  they 
placed  the  president  of  the  council  in  the  chair,  and  disre- 
garded the  mayor's  ruling  and  declaration  of  adjournment 
on  the  evening  of  July  6th.    No  other  course  was  proper. 
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The  decisions  holding  that  where  the  power  of  removal  is 
vested  in  two  bodies  both  must  join  in  the  proceedings,  have 
no  application  here.  There  are  not  two  bodies  here.  The 
most  that  can  be  said  here  is  that  the  mayor  is  a  member  of 
the  removing  body.  If  he  is  incapacitated  from  acting,  the 
remainder  of  the  board  may  onqaestionably  act. 

4.  A  number  of  objections  are  made  to  the  regularity  of 
the  proceedings,  which  will  be  considered  briefly.  In  the 
discussion  so  far  it  has  been  established  that  the  removal  of 
the  mayor  was  the  exercise  of  administrative  and  not  judi- 
cial power.  It  clearly  follows  from  this  consideration  that 
the  aldermen,  in  passing  on  the  question  of  removal,  are  not 
acting  as  judges,  but  in  their  capacity  as  aldermen.  The 
objection,  therefore,  that  the  aldermen  should  have  taken  a 
special  oath  to  try  the  charges  against  the  relator  is  not 
tenable,  because  the  oath  taken  by  them  as  aldermen  cov- 
ered all  their  administrative  duties,  of  which  this  is  one.  Nor 
can  it  be  successfully  objected  that  the  witnesses  were  not 
sworn.  They  were  in  fact  sworn  by  the  chairman  of  the 
committee  of  the  whole,  which  was  sitting  under  authority 
of  the  council  for  the  purpose  of  taking  the  evidence  upon 
the  charges  against  the  mayor.  We  regard  this  as  a  com- 
mittee appointed  by  the  council  to  investigate  the  official 
conduct  of  the  mayor,  and  consequently  we  think  the  wit- 
nesses were  duly  sworn  under  sec.  4080,  and  sec.  4053,  B.  S. 

Examination  of  the  return  convinces  us  that  there  is  no 
substaatial  error  or  irregularity  aflfecting  justice  in  the  pro- 
ceeding  resulting  in  the  order  of  removal  in  this  case.  All 
the  testimony  was  heard  in  committee  of  the  whole,  the  com- 
mittee  adjourning  from  day  to  day  as  it  became  necessary. 
The  mayor  did  not,  at  first,  participate  in  the  hearing,  but 
after  several  days  came  in,  and,  with  his  counsel,  took  part  in 
the  proceedings,  examined  witnesses,  and  was  himself  ex- 
amined. After  all  the  testimony  was  in,  it  was  read  at  length 
to  the  council,  and  argued  at  length,  and  not  until  then  was 
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final  action  taken.  This  was  not  a  common-law  trial,  but  an 
investigation.  While  the  mayor  had  a  right  to  insist  that  he 
have  a  fair  hearing,  and  that  the  substance  of  the  rules  gov- 
erning trials  at  law  should  be  preserved,  he  cannot  require 
that  the  same  precision  and  formality  be  observed  which  are 
required  in  criminal  trials  at  law.  These  principles  govern 
the  charges  made,  as  well  as  the  procedure.  The  charge  does 
not  need  to  be  drawn  with  the  accuracy  of  an  indictment ; 
it  is  sufficient  if  the  accused  be  furnished  with  the  substance 
of  the  charge  against  him.  Throop,  Pub.  Off.  §  380 ;  25  Am. 
Law  Rev.  art.  "  Removal  of  Public  Officers,"  by  Berryman, 
pp.  326,  227.  In  view  of  this  general  principle,  we  regard 
the  charge  upon  which  the  mayor  was  removed  as  suffi- 
ciently definite  and  certain  for  the  purposes  of  the  hearing. 
Examination  of  the  evidence  also  amply  justifies  the  find- 
ing of  the  council.  The  mayor  was,  by  the  charter,  head 
of  the  fire  and  police  departments,  with  the  power  of  ap- 
pointment and  removal.  It  is  clearly  shown  that  the  chiefs 
of  these  two  departments,  with  the  approval  of  the  mayor, 
went  through  their  respective  departments  in  May  and  June, 
soliciting  the  firemen  and  policemen  to  make  contributions 
to  a  fund  to  reimburse  the  mayor  for  his  campaign  expenses, 
and  they  collected  large  sums,  which  were  turned  over  to 
the  mayor.  Some  of  the  men  say  they  paid  it  voluntarily, 
and  some  say  they  paid  it  because  they  thought  it  would 
help  them  keep  their  positions.  The  mayor  admits  the  re- 
ceipt of  the  money,  but  says  he  only  took  it  after  learning 
that  there  had  been  no  compulsion  used  and  that  the  men 
gave  it  voluntarily  and  not  to  secure  their  positions.  Grant- 
ing the  honest  intention  of  the  mayor,  it  is  apparent  that 
he  erred  grievously.  It  needs  no  argument  or  authority  to 
show  that  the  receipt  of  this  money,  wrung  from  city  em- 
ployees who  were  subject  to  the  mayor's  power  of  removal 
at  any  moment,  was  a  serious  offense  against  his  oath  and 
the  duties  of  his  office.    The  fact  (if  fact  it  be)  that  the 
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mayor  himself  cannot  appreciate  or  understand  that  there 
is  an}rthing  reprehensible  in  his  action,  simply  demonstrates 
his  unfitness  for  the  office  to  which  he  was  elected. 

Upon  the  whole  case  it  seems  to  ns  that  substantial  jus- 
tice has  been  done,  and  that  the  order  of  the  common  coun- 
cil removing  the  relator  from  office  must  be  affirmed. 

By  ike  Court —  The  proceedings  and  order  of  removal  of 
the  relator  from  his  office  as  mayor  of  the  city  of  Superior 
are  affirmed. 


Beach,  Appellant,  vs*  The  Town  of  Nbbnah,  Bespondent.      ^  ^^ 

'«109  3S2 

September  ^ — September  t6, 1896.  \^-  ®® 

»0        638 

Belief  and  mipport  of  the  poor:  lAability  of  town:  Implied  contrcust  with     °^        ^^'^ 

physieian:  Court  and  jury:  Notice. 

1.  A  town  may  be  liable  upon  an  implied  contract  for  the  relief  and 
support  of  paupers  having  a  settlement  therein. 

2w  Upon  the  evidence  in  this  case — showing  that  plaintiff,  who  had 
been  attending  as  a  physician  a  family  of  poor  persons,  notified 
.  the  chairman  of  the  town  board  that  they  were  entirely  destitute 
and  that  the  town  would  have  to  take  charge  of  the  case;  that 
the  chairman  said  they  should  have  whatever  they  required,  and 
the  town  would  not  see  them  want;  that  the  chairman  knew 
plaintiff  was  attending  the  family  as  a  physician;  and  that  plaint- 
iff thereafter  continued  such  attendance  —  it  is  held  that  it  was  a 
question  for  the  jury  whether  the  chairman  had  impliedly  agreed 
that  the  town  should  pay  for  plaintiff*s  services  after  such  notice. 

3.  Notice,  in  such  a  case,  to  one  of  the  supervisors  of  the  town  seems 
to  be  sufficient. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion.  The  plaintiff  appeals 
from  a  judgment  of  nonsuit. 

Byron  S.  SanderSj  attorney,  and  SUas  BuUa/rd,  of  counsel, 
for  the  appellant,  to  the  point  that  the  respondent  would  be 
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liable  on  an  implied  contract,  cited  NeUon  "o.  New  Yotky  63 
N.  Y.  535,  545;  Argenti  v,  San  Frcmoisco^  16  Cal.  255; 
Al^ns  V.  Thomas,  82  HI.  259;  Kram/roith  v,  Albany,  127 
N,  Y.  575;  BanJc  of  ChiUicothe  v.  ChUUcothe,  7  Ohio,  358; 
BucJdey  v.  Derby  F.  Co.  2  Conn.  252. 

For  the  respondent  there  was  a  brief  by  Henry  FUzgibban, 
attorney,  and  Barbers  <k  Beglinger,  of  coonsel,  and  oral  ar- 
gument by  Mr.  FU&gibbon  and  Mr.  Chwrlee  Bather.  To  the 
point  that  the  town  can  only  be  chargeable  for  services  of 
this  kind  when  rendered  by  virtue  of  some  contract  made 
with  its  officers  for  such  services,  they  cited  Jone%  v.  Lmd,  79 
Wis.  64,  67. 

Cassodat,  0.  J.  The  plaintiff  is  a  physician,  and  he 
brought  this  action  to  recover  for  services  as  such,  in  attend- 
ing upon  the  family  of  one  Wallace  Sawyer,  who  were,  at 
the  time,  alleged  paupers  having  a  settlement  in  the  defend- 
ant town.  The  defendant  denied  all  liability,  and  at  the 
dose  of  the  pladntifiPs  testimony  the  court  granted  a  nonsuit 
on  the  ground  that  the  evidence  failed  to  establish  an  ex- 
press contract  of  employment.  From  the  judgment  entered 
thereon  accordingly,  the  plaintiff  brings  this  appeal. 

It  appears  from  such  evidence,  in  effect,  that  for  some 
weeks  prior  to  November  29, 1891,  the  plaintiff  had  attended 
Sawyer's  family  as  such  physician ;  that  on  the  day  and 
year  last  named  he  saw  the  chairman  of  the  board  of  super- 
visors of  the  town  in  relation  to  the  matter,  and  told  him 
that  there  were  at  that  time  four  or  five  sick  in  Sawyer's 
family,  and  that  they  were  in  need  of  everything,  that  the 
nurse  could  not  stay  any  longer, —  and  detailed  to  him  the 
needs  of  the  family,  and  told  him  that  they  would  have  to 
have  help ;  that  the  chairman  inquired  what  they  needed 
most,  and  he  told  him  a  nurse,  just  then ;  that  during  this 
conversation  he  told  the  chairman  that  Sawyer's  family  was 
absolutely  destitute,  that  they  had  no  one  to  take  care  of 


1^18.]  AUGUST  TEEM,  1895.  625 

Bent  Ts.  Hoxie  and  others. 

them  and  nothing  with  which  to  hire  any  one  to  take  care 
of  them,  that  they  had  nothing  to  eat,  that  they  were  en- 
tirely destitute,  that  Sawyer  was  out  of  work,  that  his  only 
means  of  support  was  taken  from  him,  and  that  the  town 
would  have  to  take  charge  of  this  case  and  see  that  the 
family  did  not  want ;  that  the  chairman  said  he  would  see 
to  it  that  the  family  should  not  want  whatever  they  needed, 
that  they  should  have  whatever  they  required,  and  that  the 
town  would  not  see  them  want;  that  the  chairman  knew 
that  he  (the  plaintiff)  was  attending  Sawyer's  family  as  a 
physician;  that  after  November  29, 1891,  the  plaintiff  con- 
tinued to  treat  Sawyer's  family  as  such  physician. 

Upon  such  undisputed  evidence,  we  think  it  was  for  the 
jury  to  say  whether  the  supervisor  so  notified  acquiesced  in 
the  employment  of  the  plaintiff,  or  impliedly  agreed  that  the 
town  should  pay  for  his  services  after  such  notice.  This 
court  has  repeatedly  held  that  the  town  may  be  liable  for 
such  support  upon  an  implied  contract  Dakota  v.  W'in- 
neconnej  55  Wis.  522;  Davis  v.  JSooUj  59  Wis.  604.  Notice 
«to  one  of  the  supervisors  of  the  town  liable  seems  to  be  suf- 
ficient, under  E.  S.  sec.  1513. 

My  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Bekt^  Hespondent,  vs.  Eozie  and  others,  Appellants. 

September  4  ^S^tember  £6, 1S95* 

(1)  Sate  of  standing  timber:  Beseruation  of  title  untU  payment:  Filing 
of  contract    (2)  Mingling  of  goods:  Rqgieoin, 

1,  A  contract  for  the  sale  of  standing  timber,  giving  the  yendee  the 
right  to  cut  and  remove  the  same,  and  providing  that  the  title 
shall  remain  in  the  vendor  untU  payment  of  the  purchase  price, 
Vou90— 40 
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thereta 


is  not»  eyen  after  the  cutting  and  removal  of  the  timber^  a  con^ 
ditional  sale  of  personal  property  nor  a  chattel  mortgage,  and 
need  not  be  filed  as  such  under  sec.  2814  or  sec.  2817,  R  Sw 
2l  The  owner  of  the  lumber  manufactured  from  logs  which  the  man'* 
ufacturer  had  mingled  with  his  own  logs  of  the  same  quality,  may 
replevy  out  of  the  common  mass  of  the  lumber  manufactured 
from  all  of  such  logs  a  quantity  not  exceeding  his  contribution 


Appeal  from  a  judgment  of  the  circuit  court  for  Winner 
bago  county :  Geo.  W.  Buenell,  Circuit  Judge.    Affirmedi 

This  is  an  action  of  replevin  to  recover  one  and  one-half 
million  feet  of  pine  lumber  which  at  the  time  of  the  com*- 
mencement  of  the  action,  to  wit,  September  6, 1890,  was  in 
the  possession  of  Hoxie  <b  MeUor,  The  sheriff  seized  upon 
the  writ  1,263,236  feet  of  lumber,  of  the  value  of  $9,336.85w 
On  the  same  day  that  this  action  was  commenced,  but  after 
the  lumber  had  been  seized  upon  the  writ,  Hoxie  dk  MeUor 
made  a  voluntary  assignment  for  the  benefit  of  creditors  to 
Charles  Y.  Bardeen,  who  was  made  a  party  to  the  action 
and  upon  whose  resignation  the  defendant  Barnes  was  ap- 
pointed assignee  and  substituted  as  a  party  to  this  action. 
The  lumber  replevied  was  by  stipulation  sold  by  the  as* 
signee,  and  the  plaintiff  obtained  judgment  against  the  as- 
signee for  the  value  thereof  as  before  stated. 

The  action  was  tried  by  the  court,  trial  by  jury  having 
been  waived.  The  evidence  showed  that  plaintiff,  on  the  27th 
of  June,  1887,  was  the  owner  of  a  large  tract  of  pine  land 
and  that  upon  that  day  she  entered  into  a  contract  in  writ- 
ing for  the  sale  of  all  the  pine  timber  upon  said  land  to  one 
J.  H.  Weed,  the  purchase  price  being  $20,000.  This  con- 
tract provided  that  the  plaintiff  ^^  has  sold,  and  hereby  does 
sell,  assign,  and  transfer  and  set  over  unto  the  party  of  the 
second  part,  his  executors,  administrators,  or  assigns,  all  the 
pine  tunber  standing,  growing,  or  being  upon  said  premises 
or  any  part  thereof,"  with  the  right  to  enter  on  said  preqi- 
ises  for  the  purpose  of  removing  said  timber  at  any  time* 
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Tnthin  five  years.  The  contract  further  provided  "  that  the 
title  to  the  logs  and  timber  and  lumber  manufactured  there- 
from shall  be  and  remain  in  the  party  of  the  first  part  [the 
plaintiff]"  until  the  purchase  price  of  $10  per  thousand, 
amounting  in  all  to  $20,000,  is  fully  paid.  Other  provisions 
of  the  contract  required  Weed  to  pay  all  the  taxes  levied 
upon  the  pine  lands  in  question  before  the  time  the  timber 
should  be  removed  therefrom  and  notice  of  such  removal 
given  to  the  plaintiff. 

In  December,  1888,  Weed  sold  and  assigned  to  Sbane  <& 
Mdlor  all  his  interest  in  said  contract  by  written  assign- 
ment, and  they  assumed  to  carry  out  the  terms  of  the  con- 
tract. Hoode  <J&  Mellor  had  a  large  lumber  business  at  An- 
tigo,  Wisconsin,  and  in  the  state  of  Michigan.  During  the 
winter  of  1889  and  1890,  they  cut  from  the  lands  of  the 
plaintiff,  under  this  contract,  2,600,000  feet  of  logs,  which 
they  mixed  with  11,400,000  feet  of  other  logs  of  about  the 
same  quality  cut  from  land  owned  by  said  Hoxie  &  Mellor ^ 
called  the  Bryant  logs,  making  a  total  of  14,000,000  feet  of 
logs,  which  they  cut  and  drew  to  Antigo  to  the  mill  of  J.  H. 
Weed,  where  during  that  winter  and  spring  they  were  all 
manufactured  into  lumber.  Of  this  lumber  so  manufactured 
3,034,500  feet  graded  shop  common  and  better,  the  balance 
being  of  inferior  grades.  All  of  the  shop  common  and  bet- 
ter had  been  sold  by  Sbxie  <b  MeUor  to  the  Antigo  Lumber 
Company  prior  to  September  6, 1890.  On  that  date  there 
was  left  in  the  possession  of  Soxie  cfe  Mdlor^  in  the  yard  at 
Antigo,  about  10,000,000  feet  of  lumber,  of  which  48,000  feet 
was  of  the  grade  of  shop  common  and  the  balance  of  the 
grades  below  shop  common,  which  had  been  manufactured 
from  said  14,000,000  feet  of  logs  and  which  was  piled  sep- 
arately according  to  its  grade.  This  10,000,000  feet  of  lum- 
ber was  made  up  of  lumber  cut  from  the  whole  14,000,000- 
feet  of  logs,  so  intermixed  that  the  identity  of  the  lumber 
cut  from  the  Bent  logs  could  not  be  determined.    Of  the 
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2,600,000  feet  of  lumber  manufactured  from  the  Bent  logs, 
910,000  was  of  the  grade  of  shop  common  and  better,  and 
1,690,000  feet  was  common  lumber,  and  this  last  amount  of 
common  lumber  was  a  part  of  the  10,000,000  feet  of  com- 
mon lumber  remaining  in  the  plaintiff's  yard  on  September  6, 
1890,  when  this  action  was  begun;  but,  as  before  stated,  it 
was  so  intermixed  with  other  lumber  of  the  same  grades  that 
its  identity  could  not  be  determined.  On  the  6th  day  of 
September  aforesaid,  there  was  due  and  unpaid  of  the  pur- 
chase price  of  the  lumber  so  sold  by  the  plaintiff  $10,S36, 
and  upon  that  day,  as  before  stated,  the  plaintiff  com- 
menced this  replevin  action  and  caused  to  be  seized  out  of 
the  10,000,000  feet  of  lumber  aforesaid,  1,263,236  feet  of 
lumber,  all  of  which  was  of  grades  below  shop  common  ex- 
cept 48,000  feet. 

The  circuit  judge  made  findings  of  fact  substantially  in 
accordance  with  the  facts  above  stated,  and  concluded  that 
the  plaintiff  was  entitled  to  judgment  for  the  lumber  re- 
plevied or  its  value,  to  wit,  $9,336.85,  and  judgment  was  so 
rendered  from  which  the  defendants  have  appealed. 

CJicurles  W,  FelTcer^  attorney,  and  Charles  Barber  and  A,  jK 
Th<yin;pHon^  of  counsel,  for  the  appellant  Ba/mes^  contended, 
inter  alia,  that  the  contract  must  be  treated  as  a  bill  of  sale 
or  conveyance  of  the  property  which  has  been  l^plevied, 
with  the  mere  reservation  of  a  lien  to  the  plaintiff  for  the 
amount  due  her  upon  the  purchase  price.  Wing  v.  Thomj^ 
son^  78  Wis.  256;  LiUie  v.  Dunbar^  62  id.  198;  Burm  v. 
Valley  L.  Co.  51  id.  376 ;  CadU  v.  McLeam.,  48  id.  635 ;  Hicka 
V,  Smith,  77  id.  146;  Golden  v.  Clock,  57  id.  118.  As  soon 
as  the  timber  was  cut  and  converted  into  logs  or  lumber,  it 
became  personal  property,  and  sec.  2317,  B.  S.,  at  once  be- 
came applicable.  It  then  became  a  contract  for  the  sale  of 
personal  property,  the  legal  title  to  which  was  to  remain  in. 
the  vendor  and  the  possession  in  the  vendee.  Wadleigh  v. 
Buckingharn^  80  Wis.  230.    This  contract,  not  having  been 
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filed,  is  void  as  against  the  assignee,  and  the  property  cov- 
ered by  it  passed  to  the  assignee  upon  the  assignment.  S.  L. 
Sheldon  Co.  v.  Mayers^  81  Wis.  627 ;  Batten  v.  Smith,  62  id. 
92 ;  BackhauB  v.  Sleeper ,  66  id.  68 ;  Wadleigh  v.  Buchingharriy 
80  id.  230;  V<dley  Lumber  Co.  v.  Hogan,  85  id.  368.  The 
lumber,  having  become  part  of  a  common  mass,  could  not  be 
taken  upon  the  writ  of  replevin.  See  Young  v.  Miles,  20 
Wis.  615 ;  Mowry  v.  White,  21  id.  422 ;  Tomig  v.  Miles,  23  id, 
643;  Newton  v.  Eowe,  29  id.  531;  Eldred  v.  Oconto  Co.  33 
id.  133;  Balpin  v.  Stone,  78  id.  187;  George  v.  McGovem,  83 
id.  555. 

F.  W.  Houghton,  attorney,  and  C.  J).  Cleveland,  of  counsel, 
for  the  respondent,  argued,  among  other  things,  that  this  is 
a  sale  of  standing  timber.  Da/nids  v.  Bailey,  43  Wis.  566; 
Strasson  v.  Montgomery,  32  id.  52;  Young  v.  Lego,  36  id. 
394;  Oolden  v.  Glook,  57  id.  118;  LiUie  v.  Dunbar,  62  id. 
198;  Crawford  v.  Witherbee,  77  id.  419,  426;  Birth  v.  Gra- 
ham, 50  Ohio  St.  57,  64,  and  cases  cited ;  Larson  v.  Cook,  85 
Wis.  564.  But  even  if  it  were  not  it  would  be  good  between 
the  plaintiff  and  Hoode  <&  Mellor  in  this  action,  since  the  ac- 
tion was  begun  before  the  assignment.  When  a  mixture  of 
goods  is  wrongful  and  the  goods  of  the  innocent  party  can- 
not be  identified,  he  can  replevy  his  proportionate  share,  al- 
though the  goods  of  the  wrongdoer  are  of  a  better  quality ; 
but  when  the  mixture  is  by  consent  one  party  may  recover 
his  proportionate  share  if  the  goods  are  all  of  the  same 
value.  Yov>ng  v.  Miles,  20  Wis.  615 ;  Newton  v.  Howe,  21> 
id.  531 ;  Eld/red  v.  Oconto  Co.  33  id.  133 ;  Young  v.  Mihs, 
23  id.  643;  Ealpin  v.  Stone,  78  id.  183;  Esson  v.  Ta/rlell,  9 
Cush.  407. 

WmsLow,  J.  The  contract  in  question  was  a  contract  for 
the  sale  of  an  interest  in  lands,  with  a  reservation  of  title 
as  security  for  the  purchase  money.  The  subsequent  cut- 
ting of  the  timber  did  not  change  the  character  of  the  in- 
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strument.  The  necessary  result  is  that  it  was  not  a  condi- 
tional sale  of  personal  property  nor  a  chattel  mortgage,  and 
did  not  have  to  be  filed  in  the  office  of  the  town  clerk  as 
required  by  sees.  2314, 2317,  E.  S.  These  questions  were  all, 
in  eflfect,  settled  by  the  case  of  LiUie  v.  Dwnba/Ty  62  "Wis. 
198,  where  the  contrary  intimations  in  the  cases  of  Cadle  v. 
McLean^  48  "Wis.  637,  and  JSimn  v.  YaXLey  Lwrnher  Co.  51 
Wis.  376,  are  disavowed. 

It  follows  logically  that  the  plaintiff  retained  the  title  to 
the  lumber  cut  from  her  logs  or  so  much  thereof  as  re- 
mained unsold  in  the  possession  of  Hoxie  <&  MeUor  until  the 
whole  purchase  price  was  paid.  There  was  due  and  unpaid 
on  the  contract,  at  the  time  of  the  conunencement  of  the 
action,  $10,336.  Soxie  c&  MeUor  had  in  their  possession  at 
that  time  ten  million  feet  of  lumber,  of  which  48,000  feet 
was  above  the  grade  of  common  lumber  and  the  balance  was 
common  or  below.  This  ten  million  feet  was  a  mixture  of 
lumber  made  from  the  Bent  logs  and  the  Bryant  logs.  To 
the  mass  of  common  lumber  the  JSent  logs  had  contributed 
1,690,000  feet.  Out  of  this  mass  the  officer  seized  1,215,236 
feet.  To  the  lumber  of  grades  better  than  shop  common 
the  Bent  logs  had  contributed  910,000  feet,  and  the  officer 
seized  of  this  lumber  only  48,000  feet.  • 

It  is  argued  that  she  could  not  replevin  out  of  the  com- 
mon mass,  and  that  she  must  find  and  identify  the  lumber 
made  from  her  own  logs.  The  case  of  Young  v.  Miles^  20 
Wis.  615,  seems  to  be  a  complete  answer  to  this  contention. 
The  common  mass  was  made  up  of  lumber  of  the  same  qual- 
ity and  value  drawn  from  two  different  lots  of  logs.  The 
plaintiff's  logs  contributed  to  make  up  this  common  mass, 
and  she  replevins  from  it  a  quantity  considerably  less  than 
her  contribution.  This  she  can  certainly  do.  Mowry  v. 
White^  21  Wis.  417.  There  can  be  no  just  complaint  be- 
cause she  did  not  take  all  the  lumber  to  which  she  was  enti- 
tled. 
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It  is  said  that  the  evidence  shows  that  the  plaintiff  re- 
ceived the  notes  of  Hoxie  dk  MeUor  in  payment  of  the  bal- 
ance due  on  the  contract.  It  is  sofScient  to  say  in  respect 
to  this  contention  that  the  circuit  court  found  that  there 
was  due  and  unpaid  upon  the  contract,  at  the  time  this  ac^ 
tion  was  commenced,  $10,336.  This  finding  is  not  excepted 
to  and  is  a  verity.  4 

By  ihe  Court. — Judgment  aflKrmed. 


Bbnt,  Appellant,  vs.  Babnibs,  Assignee,  Bespondent.        '^  «^ 

S^tember  i—September  26, 1895. 

Equity:  Trust  fund:  Voluntary  assignment:  Bemedy  at  law:  Waiver  of 

objection:  Inoonsistent  remedies:  Beplevin, 

4.  A  contract  for  the  sale  of  standing  timber  provided  that  the  title 
thereto  and  to  the  lumber  made  therefrom  should  remain  in  the 
vendor  until  payment  of  the  purchase  price.  The  vendees  mingled 
the  logs  when  cut  with  other  logs  of  the  same  4^iality  owned  by 
them,  and  made  them  all  into  lumber.  The  vendor  replevied  from 
the  common  mass  of  such  lumber  a  quantity  less  than  his  logs 
contributed  thereto,  and  worth  less  than  the  amount  due  him  on 
the  contract.  Afterwards  the  remainder  of  the  lumber  made 
from  his  logs,  being  a  certain  quantity,  though  so  mixed  with  the 
other  lumber  that  it  could  not  be  identified,  was  sold  by  the  vend- 
ees' assignee  for  the  benefit  of  creditors.  Heid,  that  the  assignee 
must  account  to  the  vendor  for  the  proceeds  of  such  sale  of  his 
lumber  to  the  amount  of  his  interest  in  it,  such  proceeds  being 
substantially  a  trust  fund  traced  into  the  hands  of  the  assignee. 

:2.  In  an  action  in  equity  against  the  assignee  to  recover  such  fund, 

where  the  complaint  was  answered  on  the  merits  and  the  action  ' 

was  tried  without  objection  to  its  form,  it  cannot,  on  api>eal,  be 
objected  that  there  was  a  remedy  at  law  or  that  the  plaintiff 
should  have  filed  a  petition  in  the  assignment  proceedings. 

.^.  The  fact  that  the  plaintiff  had  obtained  partial  relief  in  the  replevin 
action  did  not  preclude  him  from  afterwards  suing  to  recover 
from  the  assignee  the  balance  due  on  the  contract,  out  of  the  pro* 
oeeds  of  the  sale  of  the  lumber  not  replevied. 
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Appeal  from  a  judgment  of  the  circuit  ooiirt  for  Winne- 
bago county :  Geo.  W.  Burnell,  Circuit  Judge.    liever^ed. 

This  is  an  action  in  equity  tried  upon  the  same  evidence 
as  that  submitted  in  the  replevin  action  of  Bent  v,  Hoxicy 
ante,  p.  625,  and  involved  the  same  logging  contract.  The 
action  was  brought  to  recover  from  the  assignee  the  balance 
due  on  said  logging  contract  after  denoting  the  value  of  the 
lumber  replevied  in  the  replevin  action.  That  balance  on 
the  6th  of  September,  1890,  was  the  difference  between 
$10,336,  the  amount  then  due  on  the  contract,  and  $9,336.85, 
the  value  of  the  lumber  replevied,  amounting  to  $999.15. 
The  circuit  judge  found  substantially  the  same  facts  as  in 
the  replevin  action,  and  in  addition  thereto  found,  in  effect, 
that  the  defendant  as  assignee  received  property  of  Hoxie 
&  Mellor  of  the  value  of  about  $100,000,  and  that  among 
the  property  so  received  was  a  quantity  of  lumber  of  which 
330,000  feet,  of  the  value  of  $1,650,  was  made  from  plaint- 
iff's logs,  but  it  was  so  intermixed  with  the  other  lumber  of 
the  same  quality  and  value  that  it  could  not  be  identified. 
It  is  expressly  found  that  this  amount  of  330,000  feet  re- 
mained in  the  hands  of  the  assignee  after  deducting  the 
amount  seized  in  the  replevin  action.  The  circuit  court  dis- 
missed the  complaint,  and  the  plaintiff  appealed. 

jp".  W,  SimghtoTiy  attorney,  and  C.  D.  Clevdandy  of  coun- 
sel, for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Charles  Barber,. 
of  counsel,  and  a  supplemental  brief  by  CKa/rle%  Ba/rber  and 
A.  E.  Thonvpsarhy  and  oral  argument  by  Mr,  C.  W.  FdkeTy 
Mr.  Barber^  and  Mr.  Thompson.  They  contended,  inter  ctliuy 
that  the  plaintiff  could  not  sever  her  cause  of  action,  nor 
have  two  remedies.  Having  elected  to  claim  title  to  the 
logs  and  lumber  and  replevied  the  same,  she  could  not  take 
a  part  and  afterwards  file  a  biU  in  equity  to  enforce  pay- 
ment of  the  balance.  See  Bomgesser  v.  Harrison^  12  Wis* 
544;  KaeJder  v.  Ddfiberpuhl^  60  id.  256;  Warren  v.  Zandry,. 
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Y4  id.  144;  Baird  v.  TT.  8.  96  U.  S.  430;  Hennequin  v.  Bar- 
ney, 24  Fed.  Rep.  580 ;  Bowe  v.  Minn.  M.  Co.  44  Minn.  460 ; 
Fish  V.  Folley,  6  Hill,  54;  Cla/rh  v.  Wheeling  8.  Works,  3  C. 
C.  A.  600,  3  U.  S.  App.  358;  1  Suth.  Dam.  (1st  ed.),  175. 
This  action  is  clearly  an  equitable  one.  Belief,  if  plaintiff 
.  be  entitled  to  any,  could  be  obtained  on  motion  or  petition 
in  the  proceeding  under  the  assignment.  Bv/mha/f/i  i).  Barthy 
89  Wis.  362.  Therefore  this  action  could  not  be  maintained. 
See  Marathon  Co.  v.  Barnes,  86  "Wis.  663 ;  Steim,  v.  Benedict, 
83  id.  610,  and  cases  cited. 

WmsLow,  J.  The  character  of  the  logging  contract  and 
its  validity  have  been  determined  in  the  companion  case  of 
Bent  t).  Soxie,  a/nte,  p.  625.  The  plaintiff  retained  title  to 
the  lumber  manufactured  from  her  logs  until  the  contract 
price  was  paid.  The  facts  are  very  simple.  At  the  time  of 
the  assignment  there  was  in  the  yard  330,000  feet  of 'lumber^ 
valued  at  $1,650,  and  the  title  to  this  lumber  remained  in 
the  plaintiff  until  the  balance  due  her  on  the  contract,  viz.,. 
$999.15,  was  paid.  The  assignee  took  this  lumber  and  sold 
it.  Upon  well  established  principles  the  assignee  must  ac- 
count to  the  plaintiff  for  the  value  of  the  plaintiffs  property 
so  taken  and  sold,  to  the  amoant  of  the  plaintiffs  interest 
in  it.  The  property  was  that  of  the  plaintiff.  She  has  traced 
it  specifically  into  a  mass  property  of  the  same  quality  in 
the  hands  of  the  assignee.  She  was  entitled  to  replevy  it 
from  the  common  mass.  Bent  v.  Hoxie,  supra.  Not  having 
done  so  she  can  still,  after  its  conversion  by  the  assignee^ 
claim  the  money  which  it  brought.  It  is  substantially  a  trust 
fund  in  the  hands  of  the  assignee,  and  it  has  been  success- 
fully traced.  The  principles  frequently  stated  in  the  cases, 
decided  by  this  court  beginning  with  Nonotuch  8Uh  Co.  v. 
Flanders,  87  Wis.  237,  apply  and  plainly  demonstrate  the 
plaintiffs  right  of  recovery. 

The  complaint  was  answered  on  the  merits  and  the  action 
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tried  without  objection  as  to  its  form.  It  cannot  now  be 
urged  that  there  was  a  remedy  at  law  or  that  the  plaintiff 
should  have  filed  a  petition  in  the  assignment  proceedings. 

It  is  said  that  the  plaintiff,  having  brought  a  replevin  ac- 
tion and  obtained  partial  relief,  cannot  maintain  this  action, 
because  the  remedies  are  inconsistent.  We  perceive  no  in- 
consistency. Soth  actions  are  founded  on  the  same  basis, 
namely,  the  ownership  of  the  lumber  by  the  plaintiff.  There 
is  no  inconsistency  between  any  of  the  claims  made  in  the 
replevin  action  and  the  claims  made  in  this  action.  The  de- 
fendant is  in  no  way  prejudiced  by  the  failure  of  the  plaint- 
iff to  obtain  f  uU  relief  in  the  replevin  action  and  by  her  re- 
port to  this  action  for  the  balance.  In  a  word,  there  is  no 
inconsistency  between  the  remedy  sought  in  this  action  and 
the  remedy  in  the  replevin  action.  We  are  not  informed 
why  the  officer  did  not  seize  all  the  lumber  to  which  plaint- 
iff was  entitled  in  the  replevin  action,  but  it  is  certain  that 
he  did  not  and  that  there  was  still  left  in  the  hands  of  Hoxie 
<&  MeUor,  and  subsequently  in  the  hands  of  the  assignee, 
$999.15  worth  of  lumber  for  which  she  obtained  no  judg- 
ment in  the  replevin  action.  In  claiming  that  sum  in  this 
action  she  takes  exactly  the  same  position  that  she  would 
<x;cupy  in  the  replevin  action,  namely,  that  she  owned  the 
lumber  under  the  contract  until  the  contract  price  was  paid. 

By  the  Cowrt. —  Judgment  reversed,  and  action  remanded 
with  direction  to  render  judgment  for  the  plaintiff  in  ac- 
cordance with  this  o;pinion. 
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DisoTBLL,  by  goardiaa  ad  litem^  Eespondent,  vs.  The  Henry 

LuTHEB  CosiPAJ^rr,  Appellant. 

September  6  —  September  f6, 1896, 

(1)  Appeal:  Bill  of  exceptions:  Pretumptions.  (2)  Injuries  to  minor 
servant:  jurors*  observation  of  pkLintiJTe  intelligence,  etc.:  Instruc- 
tions. 

1.  In  the  absence  of  a  certificate  that  the  bill  of  exceptions  contains 

all  the  testimony,  the  presumption  is  that  every  fact  within  the 
issue  and  essential  to  support  the  judgment  was  proved,  and  no 
inference  inconsistent  with  the  verdict  can  be  drawn. 

2.  In  an  action  by  a  minor,  eighteen  years  of  age,  for  injuries  received 

while  employed  in  defendant's  factory,  an  instruction  to  the  effect 
that  the  jury  might  consider  the  appearance  of  the  plaintiff,  as  he 
had  been  exhibited  before  them  on  the  witness  stand,  in  determin- 
ing the  question  of  his  intelligence  and  capacity  to  apprehend  and 
avoid  the  dangers  incident  to  his  employment,  was  not  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county :  Geo.  W.  Bubnell,  Circuit  Judge.    Affi/rmed. 

The  defendant  is  a  corporation  engaged  in  the  manufact- 
ure of  zinc  washboards.  The  plaintiff  is  an  infant  of  eight- 
een years,  who  received  a  personal  injury  while  employed 
by  the  defendant  in  its  factory. 

The  plaintiff  in  his  complaint  claims,  and  there  is  evi- 
dence tending  to  show,  that  the  plaintiff's  business  was  the 
feeding  of  a  machine  caUed  the  "  crimping  machine; »  that 
this  machine  consists  of  two  metallic  rollers,  revolving  hori- 
zontally dose  together,  about  three  feet  above  the  floor, 
with  cog-wheels  which  match  into  each  other,  and  revolving 
eight  times  in  a  minute ;  that  the  motive  power  was  steam, 
communicated  to  the  machine  by  a  belt  which  passed  over 
a  wheel  or  pulley  upon  the  shaft  of  one  of  the  rollers;  that 
plaintiff's  duty  was  to  insert  the  edge  of  a  plain  sheet  of 
zinc  between  the  rollers  at  each  revolution,  which  by  one 
revolution  of  the  roller  was  turned  out  "crimped;"  that 
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there  was  danger  attending  the  operation  of  this  machine^ 
which  was  not  so  obvious  as  to  be  observed  by  the  inex- 
perienced; that  the  plaintiff  did  not  know  of  the  danger^ 
and  had  not  been  instructed  in  reference  to  it;  that  the 
danger  to  plaintiff  was  increased  by  the  fact  that  a  little 
boy,  still  in  skirts,  a  son  of  the  manager,  was  allowed  and 
accustomed  to  play  in  the  room  when  this  machine  was 
being  operated,  and  often  near  the  machine ;  that  the  man- 
ager requested  the  plaintiff  to  look  after  the  boy,  so  that 
he  might  not  be  hurt  by  having  his  clothes  caught  by  the 
wheels ;  that  plaintiff  did  look  after  the  boy  as  requested ; 
that  one  day  while  the  plaintiff  was  operating  the  machine 
the  boy  was  playing  so  near  to  the  machine  that  it  appeared 
to  the  plaintiff  that  there  was  danger  of  his  clothes  being 
caught  by  the  wheels  and  of  his  being  hurt,  when  plaintiff 
asked  him  to  go  away,  and  then  tried  to  push  him  away 
with  his  foot,  as  was  his  usual  method;  that  while  his  at- 
tention was  diverted  by  his  care  of  the  child  his  left  hand 
was  drawn  into  the  machine  and  crushed  between  the  rollers. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appeals. 

John  J.  Woody  Jr.,  and  Charles  Barber^  for  the  appellant^ 
to  the  point  that  it  was  error  to  charge  the  jury  that  they 
might  take  into  consideration  the  appearance  of  the  plaint- 
iff upon  the  witness  stand  in  determining  the  question  of 
his  inteUigenoe  and  capacity  to  apprehend  the  dangers  of 
his  employment,  cited  Washburn  v,  M,  cfe  Z.  W.  li.  Co.  59  Wis. 
364;  Sherman  v.  Menominee  S,  Z.  Co.  77  id.  22;  Pepper- 
corn V.  JSlack  liiver  JFalls,  89  id.  41 ;  Chopin  v.  Badger  P. 
Co.  83  id.  195;  2  Thompson,  Trials,  §  2604;  JSanawaU  v. 
State,  64  Wis.  84. 

Perry  Niskem,  for  the  respondent. 

Newman,  J.  The  record  contains  no  certificate  of  the 
trial  judge  that  the  bill  of  exceptions  contains  aU  the  tes- 
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timony  given  upon  the  trial.  In  the  absence  of  such  certifi- 
<3ate,  the  presumption  is  that  every  fact  within  the  issue  and 
essential  to  support  the  judgment  was  proved  upon  the  trial. 
Lee  V.  CampleUy  77  "Wis.  340.  So  there  can  be  no  review  of 
the  case  upon  the  testimony  here,  nor  any  inference  incon- 
sistent with  the  verdict  drawn.  Marrow  v,  La/adeTy  77  Wis. 
77.  Sufficient  of  the  testimony  is  preserved  in  the  bill  of 
-exceptions  to  show  that  there  was  testimony  tending  to 
prove  all  the  facts  essential  to  support  the  plaintiff's  judg- 
ment. 

But  the  defendant  sees  a  fatal  error  in  this  instruction, 
which  the  court  gave  to  the  jury:  "The  testimony  shows 
that  this  boy  [the  plaintiff]  was  eighteen  years  old, —  nearly 
nineteen.  It  is  claimed  on  the  part  of  the  plaintiff  that  he 
was  a  boy  of  tender  years  and  therefore  the  same  degree  of 
<}are  and  discretion  is  not  to  be  expected  of  him  as  would 
be  of  an  adult  or  grown-up  person.  It  is  claimed  on  the 
part  of  the  defendant,  on  the  other  hand,  that  although  he 
was  a  minor  he  had  arrived  at  such  an  age  of  discretion 
that  he  had,  practically,  the  same  discretion,  and  should  be 
held  to  the  same  rule  of  care  and  prudence,  as  if  he  were  an 
^dult  or  person  of  mature  age.  Now  this  is  a  question 
which  belongs  entirely  to  you  to  determine.  Ton  have  seen 
him  on  the  witness  stand  and  heard  him  testify.  You  must 
judge  of  his  intelligence  and  capacity,  and  how  much,  if  any, 
allowance  should  be  made  for  his  youth." 

This  is  construed  by  defendant's  counsel  to  be,  in  effect, 
an  instruction  to  the  jury  that  they  might  consider  the  ap- 
pearance of  the  plaintiff,  as  he  had  been  exhibited  before 
them  on  the  witness  stand,  in  determining  the  question  of 
his  intelligence  and  capacity  to  apprehend  and  avoid  the 
dangers  incident  to  his  employment.  It  seems  to  be  capable 
of  that  interpretation.  The  jury  may  have  so  understood  it. 
With  that  interpretation,  defendant's  counsel  considers  it 
plain  error.    But  Hermann  v.  State,  73  Wis.  248,  seems  to 
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be  a  strong  case  in  point  to  sustain  the  instruction.  And 
that  was  a  criminal  case,  where,  if  anywhere,  full  proof  is 
required.  The  questions  were  as  to  a  young  woman's  ag^ 
and  the  impression,  in  that  respect,  which  her  a^ppearance 
should  have  made  upon  the  defendant  It  was  h^ld  com- 
petent for  the  jury  to  give  weight  to  their  own  observation 
of  the  young  woman  in  court,  during  the  trial,  in  the  deter- 
mination of  these  questions.  No  case  in  conflict  with  this 
view  has  been  found.  The  question  to  be  decided  in  the  in- 
stant case  was  not  an  expert  question  to  be  decided  upoa 
the  testimony  of  expert  witnesses.  It  was  a  matter  of  com- 
mon knowledge  and  observation.  It  was  not  susceptible  of  • 
proof  by  opinion  evidence.  The  jurors,  having  had  observa- 
tion  of  the  plaintiff,  were  as  competent  to  form  an  opinion 
of  his  intelligence  and  capacity,  as  related  to  the  matter 
under  investigation,  as  other  witnesses  would  be.  Much 
that  is  said  by  way  of  argument  in  WasKbttm  v.  M.<b  L.  W. 
li,  Co.  59  Wis.  364,  seems  to  support  this  view.  But  the 
question  invoWed  in  that  case  was  an  expert  question  to  be 
decided  upon  the  testimony  of  witnesses  having  peculiar 
knowledge  of  the  matter  involved.  This  was  the  value  of 
lands  condemned  for  railway  purposes.  The  court  held  thaty 
while  for  many  purposes  it  was  competent  for  the  jury  to 
act  upon  the  knowledge  which  they  had  obtained  from  a 
view  of  the  premises,  yet  on  this  question  of  the  value  of  the 
lands  they  nvere  bound  by  the  testimony  of  the  witnesses 
who  had  peculiar  knowledge  and  were  experts  upon  the 
question.  It  does  not  seem,  in  any  way,  to  conflict  with 
ffermarm  v.  State  or  the  cases  which  support  it.  The  in- 
struction was  not  error. 

Several  alleged  errors  set  out  in  the  brief  of  counsel  for 
the  defendant,  but  not  urged  upon  the  argument,  are  found 
to  be  unimportant  and  are  not  considered  at  length. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af-^ 
firmed. 
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ITiOHOLsoN,  Appellant,  ys.  Colemak  and  another,  Sespond- 

ents. 

September  6— September  £6, 1896, 
Waste:  Chitting  of  timber  by  mortgagor:  License:  Evidence. 

1.  In  an  action  hy  a  mortgagee  to  restrain  waste  by  the  mortgagor^ 

the  evidence  is  held  to  support  findings  of  the  trial  court  that  the- 
mortgagor  had  a  license,  given  both  before  and  after  the  mortgage- 
was  delivered,  to  cut  the  wood  from  the  premises,  and  that  no 
waste  other  than  such  cutting  had  been  committed. 

2.  In  such  action,  evidence  of  the  removal  of  personal  property  which. 

had  been  sold  with  the  land  by  the  mortgagee  to  the  mortgagor 
but  was  not  covered  by  the  mortgage,  was  properly  excluded. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county:  0.  D.  Olbvbland,  Judge.    Affirmed. 

Action  to  restrain  waste.  The  facts  are  stated  in  the 
opinion.  The  pMntiflf  appeals  from  a  judgment  dismissing 
the  complaint. 

B.  E.  Van  Keuren^  tor  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
oi'J.  S.  MaxweU. 
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Mabshall,  J.  The  facts  necessary  to  present  the  questions 
raised  are  substantially  as  follows : 

In  October,  1893,  Henry  W.  NichoUon^  appellant,  sold  to 
Dcmiel  B.  Colemanj  one  of  the  respondents,  a  farm,  together 
with  some  personal  property,  consisting  principally  of  live 
stock  and  crops  raised  on  the  f ann,  and  machinery,  for  the 
sum  of  $10,000,  and  paid  on  such  purchases  in  cash  $3,700. 
For  the  balance  the  vendee  gave  promissory  notes,  secured 
by  a  mortgage  on  the  farm.  Subsequently  Frank  Hurdy 
while  in  possession  of  the  mortgaged  premises  under  Cole- 
man^ and  by  his  authority,  before  any  payment  had  been 
made  on  the  notes,  cut  therefrom  ninety  cords  of  woody 
worth  $180,  which  wood  was  standing  piled  on  the  land  at 
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the  time  of  the  trial.  Some  other  acts  were  done  by  the 
respondents  alleged  to  constitute  waste.  At  the  time  of  the 
commencement  of  the  action  the  security  was  worth  about 
$7,800,  and  the  amount  due  on  the  notes  and  mortgage  was 
somewhat  less. 

The  trial  court  found  that  Coleman  had  a  license  to  cut 
the  wood  from  the  mortgaged  premises,  and  apply  the  pro- 
ceeds from  a  sale  of  the  same  on  the  notes;  and  that  no 
waste  had  been  committed,  other  than  the  cutting  of  wood 
under  such  license.  Appellant's  counsel  challenges  such 
findings,  but  they  must  be  sustained  unless  contrary  to  the 
clear  preponderance  of  evidence.  Bacon  v.  jBacon^  33  Wis. 
147;  Tollman  v.  Fitch,  49  Wis.  197;  McDmaJd  v.  Estate  of 
Kelly,  70  Wis.  108;  Carroll  v.  LitHe,  73  Wis.  62.  We  think 
the  evidence  supports  the  findings  excepted  to,  and  shows 
that  Colemam,  had  a  license  to  cut  the  wood,  given  both  be- 
fore and  after  the  mortgage  was  delivered. 

The  evidence  to  show  that  personal  property  included  in 
the  sale  to  respondent  had  been  removed  from  the  farm  was 
properly  excluded.  The  mortgage  did  not  cover  such  prop- 
erty; therefore  its  removal  could  not,  in  any  event,  consti- 
tute waste. 

If  follows  that  the  judgment  dismissing  the  complaint 
was  clearly  proper  and  should  be  affirmed. 

By  the  Cov/rt, —  The  judgment  of  the  county  court  is  af- 
firmed. 
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Leave  of  court,  when  necessary  f    See  Suretyship,  1. 

Conditions  precedent.  See  Debtor  and  Creditor,  7-9.  Highways,  3. 
Insurance,  9, 10.    Municipal  Corporations,  10.    Suretyship,  1. 

Limitations,  See  Adverse  Possession.  Corporations,  4.  Limita- 
tion OP  Actions.    Waters,  5. 

Bar  of  another  action.    See  Pleading,  4. 

Continuance,    See  Practice,  8. 

Settlement,    See  Voluntary  Assignment,  7. 

At  law  or  in  equity  f    See  Debtor  and  Creditor,  7-9.    Trusts,  6 

Various  Actions  and  Proceedings, 

Against  a  County, 
To  recover  moneys  illegally  collected  as  taxes,  355. 

Against  a  City, 
For  injuries  from  defective  sidewalks,  59,  405. 
Ejectment,  151. 

Certiorari  to  review  proceedings  in  special  election,  157. 
For  moneys  received  for  liquor  licenses,  288. 

Against  a  Town, 
For  personal  injuries  from  defective  highways,  22,  25, 57, 130,  887. 
For  value  of  horse  killed  through  defect  in  mghway,  02. 
For  services  as  physician  to  paupers,  623^ 

Vol.  90— 41 
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Against  Public  Officers, 
City  council    Certiorari  to  review  proceedings  for  removal  of 

officer,  487,  612. 
City  clerk.    Certiorari  to  review  tax  proceedings,  550. 
Town  supervisors.     Mandamus  to  compel  action  on  petition  for 

ditch,  104. 

Against  an  Agricultural  Society, 
To  recover  purses  won  at  horse  race,  37. 

Against  a  Railtvay  Company, 
For  killing  of  horse  on  track,  103. 
For  injuries  to  employees,  118,  215. 
For  injuries  to  other  persons,  186,  418. 
For  value  of  goods  burned  in  warehouse,  504 

Against  a  Street  Railway  Company, 
For  injury  to  person  through  negligence,  522. 

Against  an  Insurance  Company. 
On  fire  policy,  138,  210. 
On  life  policy  (benefit  certificate),  144 
On  accident  policy,  206. 
To  compel  assessment  to  pay  loss  (life),  832. 
For  appointment  of  receiver,  etc.,  490. 

Against  a  Bank, 
Garnishment,  464 

Against  other  Private  Corporations, 
For  death  of  person  caused  by  negligence,  83, 118, 178. 
For  injuries  to  employees,  123,  225,  541,  635. 
For  injuries  to  other  persons,  497. 
To  remove  cloud  on  title  to  land,  862. 
To  determine  rights  in  water  power,  etc.,  870. 
To  compel  delivery  of  stock,  ^2. 

Creditor's  action,  for  appointment  Of  receiver,  etc.,  570. 
For  breach  of  warranty  of  goods  sold,  590. 

Against  Executors, 
To  set  aside  mortgages,  etc.,  89. 
For  construction  of  will,  etc.,  236,  306,  35a 
To  set  aside  judgment  of  distribution,  480. 

Against  a  Receiver, 
To  obtain  priority  of  payment:  Trust  fund,  478w 

Against  Assignee  for  Benefit  of  Creditors, 
Garnishment,  820,  608. 

Contingent  claim  based  on  liability  as  indorser,  455. 
To  obtain  priority  of  payment:  Trust  fund,  476,  631. 

By  the  State, 
Mandamus  to  town  supervisors,  104 
Certiorari  to  court  commissioner,  10, 
Certiorari  to  city,  common  council,  etc,  157,  487,  550,  612L 
For  unlicensed  sale  of  liquor,  161. 
For  murder,  258. 

For  fraudulently  conveying  incumbered  real  estate,  264, 
For  adultery,  272. 
For  incest  and  rape,  527. 

Bya  County, 
For  moneys  received  by  city  for  liquor  licenses,  288. 
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By  a  Toum, 
To  recover  moneys  illegally  collected  as  taxes,  355. 
Application  for  a  writ  of  prohibition  against  proceedings  to  incor- 
porate village,  488. 

By  an  Insurance  Company, 
On  agent's  bond,  415. 

By  other  Private  Corporations. 
To  foreclose  mortgage,  14 
On  promissory  notes,  34,  283. 
To  determine  rights  in  water  power,  etc.,  870. 
Replevin,  412. 
Garnishment,  454. 

For  appointment  of  receiver,  etc.,  of  another  corporation,  570l 
For  breach  X)f  warranty  of  goods  sold,  590. 
For  balance  for  goods  sold,  590. 

By  Administrators, 
For  death  caused  by  negligence,  83, 118, 178,  508. 
To  set  aside  satisfaction  of  mortgage,  344. 

By  a  Receiver. 
For  assessments  on  premium  notes  for  insurance,  250,  490. 

By  Assignee  for  Benefit  of  Creditors. 
To  set  aside  mortgages,  etc.,  39. 

Actions  arranged  according  to  their  subject  matter. 
On  bond  of  insurance  agent,  415. 
On  written  lease,  for  rent,  461. 
On  fire  insurance  policy,  138,  210. 

To  collect  assessment  on  premium  notes  (fire  insurance),  250,  490. 
On  accident  insurance  policy,  206. 
On  life  insurance  policy,  144. 
On  promissory  notes,  19,  34.  283,  341.  • 

On  written  contract,  for  price  of  goods,  173,  590. 
On  written  contract,  for  breach  of  warranty,  590. 
On  express  oral  contract,  for  broker's  commission,  434. 
On  express  oral  contract  to  pay  debt  of  another,  68. 
On  express  oral  contract  of  employment:  Wrongful  discharge,  107. 
For  moneys  received  by  city  for  liquor  licenses,  288. 
For  purses  won  at  horse  race,  37. 

For  value  of  goods  burned  while  in  carrier's  warehouse,  504. 
For  price  or  value  of  goods  sold,  232,  409. 
For  value  of  board,  lodging,  etc.,  66. 
For  work  and  labor,  182. 
For  services  as  physician  to  paupers,  623. 
To  recover  money  wagered,  5. 
To  recover  moneys  illegally  collected  as  taxes,  855. 
For  money  had  and  received,  291. 
For  abatement  of  nuisance,  and  damages^  316. 
For  conversion  of  personal  property,  99. 
For  value  of  horse  killed  through  defecf  in  highway,  62. 
For  value  of  horse  killed  on  railway  track,  102. 
For  injuries  to  employees,  113,  123,  215,  225,  541,  635. 
For  injuries  to  others,  through  negligence,  186, 195,418, 457, 497, 522. 
For  injuries  to  persons  through  defective  highways,  22,  25,  57, 130, 

337. 
For  injuries  to  persons  through  defective  sidewalks,  59,  405. 
For  death  of  person  caused  by  negligence,  83, 118, 178,  508. 
For  malicious  prosecution,  439. 
For  slander,  298. 
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Ejectment.  1,  72. 151,  203,  516. 

Replevin,  858,  413,  625. 

Attachment.  232. 

Garnishment.  820,  464.  60a 

CerHorm%  10, 157, 199,  487,  550,  612. 

Habeas  corpus,  166,  581. 

MandamuBt  104. 

Prohibition,  48a 

Proceeding  to  establish  drainage  district,  etc.,  802. 

Voluntary  assignment  —  contingent  claim,  455. 

Voluntary  assignment — claim  of  preference.  476,  631. 

Settlement  of  estate  —  construction  of  will,  236,  306,  352. 

Petition  to  set  aside  judgment  of  distribution,  480. 

For  a  divorce  and  to  set  aside  ante-nuptial  settlement,  825. 

For  dissolution  of  partnersliip,  etc.,  46,  283,  467. 

For  receiver,  etc.,  of  insolvent  corporation,  490,  570. 

To  recover  trust  fund  from  receiver  or  assignee,  476,  478,  681. 

For  contribution  between  'sureties,  350. 

To  foreclose  mortgage,  14. 

To  foreclose  lien  for  materials,  etc.,  235. 

To  foreclose  lien  for  labor  on  logs,  867. 

To  compel  assessment  to  pay  loss  under  benefit  certificate,  332. 

To  compel  delivery  of  corporate  stock,  442. 

To  determine  rights  in  water  power,  etc.,  370. 

To  remove  cloud  on  title  to  land,  862. 

To  restrain  waste,  639. 

To  set  aside  mortgages,  etc.,  89. 

To  set  aside  satisfaction  of  mortgage,  344 

To  set  aside  conveyance  of  land,  427. 

For  unlicensed  sale  of  liquor,  161. 

For  murder,  258. 

For  fraudulently  conveying  incumbered  real  estate,  264 

For  adultery,  272. 

For  incest  and  rape,  527. 

Administrators  and  Executors.  See  Estates  of  Decedents.  Surety- 
ship, 1,     WiLIA 

ADVERSE  POSSESSION. 
See  Deeds,  7.    Waters,  5w 

1.  Possession  of  land  under  a  deed  which  by  mistake  does  not  describe 

it,  is  not  with  color  of  title.    Elofrson  v.  Lindsay,  203 

2.  Where  a  deed  does  not  describe  the  land  in  question,  adverse  j^oe- 

session  thereof  by  the  grantee  is  not  aided  by  the  prior  possession 
of  his  grantors.  Ibid. 

Affidavits.    See  Voluntary  Assionment,  8, 

AGENCY. 

See  Deeds,  4    Husband  and  Wife.    Insurance,  8.    Married  Women. 
Master  and  Servant,  1, 17, 18.    Suretyship,  3,  4    Trusts,  2,  a 

1.  It  was  presumptivelv  within  the  authority  of  a  general  agent  in 
charge  of  a  sawmill,  upon  employing  a  foreman  and  saw  ffler  for 
one  year,  to  agree  to  take  the  risk  of  the  employee's  competency 
to  fill  the  position  during  that  time.    Roche  u  Pennington,       107 
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2.  Such  an  agreement  was  binding  on  the  principals  for  whom  the 
agent  was  acting,  although  in  making  it  he  said  that  he  would 
take  the  risk.  Ibid. 

8.  In  an  action  by  the  employee  on  such  contract,  one  of  the  defend- 
ants was  asked:  *' Dia  he  [the  agent]  have  any  authority  to  make 
any  contracts  of  employment  outside  of  the  ordinaiy  and  usual 
contracts  of  employment  made  in  the  usual  course  of  business?  " 
Held,  that  the  question  was  properly  excluded  because  leading 
and  because  propounding  a  mere  question  of  law.  IbioL 

4.  In  an  action  for  moneys  had  and  received,  brought  by  the  owner 

of  a  farm  against  an  agent  who  had  managed  it  for  her,  the  find- 
ings of  the  trial  court  as  to  defendant's  services  and  the  moneys 
advanced  by  him  to  plaintiff  and  in  the  management  of  her  busi- 
ness; as  to  his  good  faith;  as  to  his  reports  to  plaintiff  of  his 
doings  and  her  approval  thereof;  and  as  to  the  amount  due  to  de- 
fendant upon  the  account  between  them  —  are  field  to  be  sup- 
poiiied  by  the  evidence  and  to  sustain  the  judgment  in  favor  of 
the  defendant  on  his  coimterclaim.     Warner  v.  Cuckow,  2&i 

5.  An  oral  agreement  by  defendant,  the  president  and  principal  stock- 

holder or  a  corporation,  to  pav  plaintiff  a  commission  if  ne  would 
procure  a  purchaser  or  purchasers  for  the  property  of  the  corpo- 
ration at  a  certain  price,  it  being  understood  that  plaintiff  might 
become  one  of  the  purchasers,  is  held  not  to  have  been  merged  in 
or  superseded  by  a  subsequent  written  contract  for  the  sale  of  the 
property  at  saia  price  by  the  corporation  to  plaintiff,  who,  with 
others,  was  forming  a  new  corporation  to  make  the  purchase. 
Starke  V.  Wolf,  434 

6.  Defendant  having  known  that  plaintiff  intended  to  associate  others 

with  him  to  make  the  purchase,  the  plaintiff,  who  had  no  discre- 
tion as  to  price,  did  not  occupy  inconsistent  positions.  Ibid, 

7.  In  an  action  upon  the  oral  agreement  there  was  no  error  in  refus- 

ing to  allow  defendant  to  crossrexamine  plaintiff  in  regard  to  a 
prior  option  which  had  expired,  nor  in  excluding  evidence  as  to 
who  were  stockholders. in  the  new  corporation.  Ibid, 

Agriculturax.  Societies.    See  Arbitration. 

Alimony.    See  Marriage  and  Divorce,  4»  5. 

Allowances  to  widow.    See  Wills,  6. 

AicBiGDiTY.    See  Deeds,  6,  7. 

AlfENDMENT. 

Of  bill  of  exceptions.    See  Appeal,  12, 13. 

Of  pleading.    See  Practice,  1-3. 

Of  statutes.    See  Banks  and  Banking.    Ezcisb  Laws,  1. 

Another  Action  Pending.    See  Pleading,  4. 

Answer.    See  Garnishment,  2.    Insurance,  5,  7.   Pleading,  4   Prac- 
tice, 1-3.    Sale  of  Chattels,  a 

APPEAL  TO  SUPREME  COURT. 

Who  may  appeal.    See  Municipal  Corporations,  1. 

Waiver  of  right.  See  Debtor  and  Creditor,  11.  Voluntary  Assign- 
ment, 7. 

From  what  maybe  taken:  Orders,  See  Debtor  and  Creditor,  6, 11. 
Practice,  3.    Villages,  1. 
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1.  An  order  extending  the  time  for  filing  and  serving  a  bill  of  excep- 

tions, made  after  the  right  to  appeal  had  been  waived,  is  appealable. 
Ray  V,  Hixarit  39 

2.  An  appeal  cannot  be  taken  in  one  action  from  an  order  made  in  an 

entirely  different  action.    H,  B.  Claflin  Co,  v.  Steams,  283 

Time  for  taking  —  Extension, 

3.  The  time  within  which  an  appeal  may  be  taken  from  an  order,  as 

limited  by  sec  3042,  R.  S.,  cannot  be  extended  by  consent  of  the 
parties.    Ilall  v.  Oilman,  455 

What  questions  considered.    See  Estates  of  Decedents,  5. 

Exceptions:  Failure  to  take:  Sufficiency,    See  Garnishment,  1. 

4.  Where  no  objection  was  made  or  exception  taken  at  the  trial  the 

supreme  court  will  not  review  the  evidence.  It  will  consider  only 
matters  pointed  out  by  exceptions  or  appearing  upon  the  face  of 
the  record  proper.    Schinz  v,  Schinz,  236 

5*  A  general  exception  to  a  finding  of  fact  which  contains  a  number 
of  propositions,  some  of  which  are  undisputed,  is  insufficient. 
Warner  v.  Cuckow,  291 

0.  Where  an  account  forms  part  of  a  finding  of  fact,  and  no  item 
therein  is  excepted  to,  either  specially  or  at  large,  it  will  not  be 
examined  or  disturbed  on  appeal  Ibid. 

7.  A  remark  of  the  trial  judge  as  to  the  meaning  of  a  statute,  made 

when  there  was  no  question  before  the  court  and  to  which  no  ex- 
ception was  taken,  cannot  be  held  error.     Vass  v,  Waukesha,    337 

8.  Where  exceptions  which  were  not  filed  within  the  time  required  by 

sec.  2870,  K.  S.,  are  found  incorporated  in  the  bill  of  exceptions 
without  explanation,  it  will  be  inferred  that  leave  to  file  them 
was  given  by  the  court  under  sec.  2831.    Henrizi  v,  Kehr,  344 

9.  A  general  exception  to  a  finding  of  fact  is  sufficiently  specific  if 

such  finding  contains  but  one  proposition  to  which  it  could  be  ner- 
tinent.  loid, 

10.  A  general  exception  to  the  entire  charge  on  the  subject  of  damages 

is  insufficient  to  bring  up  for  review  any  specific  error,  where  the 
elements  of  damage  are  stated  separately,  although  in  the  same 
sentence,  and  some  of  them  are  proper.    Tebo  v,  Augusta,  405 

11.  Where  the  record  states  that  the  trial  court  "  refused  to  hear  any 

testimony,"  but  it  does  not  appear  that  any  testimony  was  offered 
or  any  exception  taken,  such  refusal  cannot  be  held  error.  John 
R,  Davis  Lumber  Co,  v.  First  Nat,  Bank,  464 

Bill  of  exceptions:  Amendments:  Certificate,    See  Appeal,  1. 

12.  The  appellant  in  this  case  having  failed  to  incorporate  into  the  bill 

of  exceptions  a  large  number  of  amendments  thereto,  and  it  being 
clainica  that  many  of  them  are  not  printed  in  the  case  and  that 
matters  agreed  to  be  stricken  out  are  printed  therein,  this  court 
cannot,  in  such  condition  of  the  record,  hold  that  the  referee  or 
the  court  erred  in  any  of  the  findings  as  to  the  facts.  Green  v, 
Stacy,  46 

13.  Amendments  to  a  bill  of  exceptions  should  be  incorporated  therein, 

and  the  judge's  certificate  should  follow  the  bill  and  unmistakably 
refer  to  and  authenticate  it  as  a  complete  whola  For  a  fiagrant 
violation  of  these  requirements  this  court,  on  its  own  motion, 
strikes  the  biU  in  this  case  from  the  record.    King  v,  Farmington, 

6d 
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14.  In  the  absence  of  a  certificate  that  the  bill  of  exceptions  contains 

all  the  testimony,  the  presumption  is  that  every  fact  within  the 
issue  and  essential  to  support  the  judgment  was  proved,  and  no 
inference  inconsistent  with  the  verdict  can  be  drawn.  Diaotell  v, 
Henry  Luther  Co,  635 

Reversal:  Immaterial  errors.  See  Attorneys  at  Law.  Corpora- 
tions, 6.  Criminal  Law,  2,  ^  10.  Ejectment,  5.  Evidence,  5, 8. 
Partnership,  4.    Verdict. 

Costs:  Prolix  brief:  Frivolous  appeal  « 

15.  Plaintiff*s  brief  of  eighty-tliree  pages  being  unnecessarily  prolix,  he 

is  allowed  in  the  taxing  of  costs  for  but  thirty  pagea  McFetrid^jc 
t\  Ariu  Fire  Ins,  Co,  138 

16.  The  appeal  in  this  case  being  frivolous  and  taken  merely  for  delay, 

the  respondents  are  allowed  under  sea  2951,  R.  S„  seven  per  cent, 
damages,  in  addition  to  interest,  upon  the  amount  of  their  re- 
covery.    Sweet  V,  DaviSy  409 

Report  to  supreme  court  in  criminal  case.    See  Criminal  Law,  15. 

Appeal  from  Justices'  Courts.    See  Justices'  Courts,  3. 

Appealable  Orders.  See  Appeal,  1,  2.  Debtor  and  Creditor,  6, 11. 
Practice,  a    Villages,  1. 

ARBITRATION. 

An  advertisement  by  an  agricultural  societv  that  the  races  at  its  an- 
nual fair  would  be  conducted  "  under  rules  of  American  Trotting 
Association  "  was  not  notice  to  one  who  entered  horses  in  such 
races  that  the  society  was  a  member  of  said  association  and  that 
all  (questions  arising  upon  the  races  were  to  be  referred  to  it  for 
decision,  so  as  to  render  the  decision  of  the  association  upon  a 
question  so  referred  binding  upon  him.  Moshier  v.  La  Crosse  Co, 
Agricultural  Society,  37 

Argument  to  jury.    See  Attorneys  at  Law. 

Assessment. 
On  corporate  stock.    See  Corporations,  8. 
On  policy  holders.    See  Mutual  Insurance  Companies. 
For  taxation.    See  Taxation,  2-8. 

Assessors.    See  Taxation.  7,  8. 

Assignment  for  benefit  of  creditors.    See  Voluntary  Assignment. 

ATTORNEYS  AT  LAW. 
See  Debtor  and  Creditor,  6. 

1.  An  improper  remark  by  counsel  in  addressing  the  jury,  if  held  im- 

proper by  the  trial  court-  and  then  withdrawn  by  the  counsel,  is 
not  ground  for  a  reversal  of  the  judgment  unless  it  operated  to 
the  prejudice  of  the  appellant.    Roche  v.  Pennington,  107 

2.  An  improper  remark  of  plaintiff's  counsel  in  his  argument  to  the 

jury  in  respect  to  the  amount  of  damages  will  not  work  a  re- 
versal, where  the  attention  of  the  trial  court  was  not  called  to  it 
in  any  way  and  the  damages  recovered  were  very  moderate. 
Mayer  v,  Milwaukee  St,  R,  Co,  *  532 

Ballots,  Form  of.    See  Excise  Laws,  1,  2. 
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BANKS  AND  BANKING. 
See  Garnishment,  2. 

1.  The  general  banking  act  (ch.  479,  Laws  of  1852:  sec  2024,  S.  &  B. 

Ann.  Stats.)  cannot  be  materially  amended,  except  by  a  law  sub- 
mitted to  and  approved  by  the  people.    In  re  Koetiing,  106 

2.  Banks  organized  under  the  general  banking  act  are  subject  to  the 

general  statutes  and  rules  of  law  which  apply  to  them  alike  with 
other  (Corporations  and  persons,  provided  tliere  be  no  impairment 
of  the  powers  and  privileges  given  them  by  said  act.  Ibid, 

o.  Sec.  4541,  R.  S.  (providing  that  any  officer  or  a^ent  of  any  bank  or 
of  any  person  or  corporation  engaged  in  banking,  etc.,  or  any  per- 
son engaged  in  such  business,  who  shall  receive  on  deposit  anv 
money,  etc.,  when  he  knows  or  has  good  reason  to  know  that  such 
bank,  or  corporation,  or  person  is  unsafe  or  insolvent,  shall  be 
pimished  by  imprisonment,  etc.),  is  not  an  amendment  to  the  bank- 
mg  act,  but  is  a  general  law,  applicable  alike  to  banks  and  to  nat- 
ural persons,  and  does  not  impair  or  affect  any  banking  power  or 
Erivilege  conferred  by  said  act.  Its  submission  to  and  approval 
y  the  people  was,  therefore,  not  necessary.  IbidL 

4  The  addition  of  the  word  "  unsafe  "  to  the  previous  law  (ch.  213, 
Laws  of  1876),  so  that  in  sec.  4541,  R  S.,  the  words  defimng  the 
condition  of  the  bank  are  "  unsafe  or  insolvent,"  instead  of  merely 
"insolvent."  was  not  a  substantial  change,  the  words  being  used 
interchangeably  and  as  the  legal  equivalents  of  each  other.    Ibid. 

Betting:  Recovery  of  money  staked.    See  Wagers. 

Bill  op  Exceptions.    See  Appeal,  1,  8, 12-14 

Bill  op  Particulars.    See  Pleading,  3. 

Board  op  Review.    See  Taxation,  6-8. 

Bonds.    See  SuRETYsrap.    Voluntary  Assignment,  5-6. 

Brief  in  supreme  court:  Costs.    See  Appeal,  16. 

Brokers.    See  Agency,  5-7. 

Burden  op  Proof.     See  Equity,  1.    Hombstbads.    Insurance^  a 
Sale  op  Chattels,  14 

Calls  upon  stock.    See  Corporations^  8,  7. 

Carriers.    See  Railroads,  1,  2. 


CASES  DISTINGUISHED,  ETa 

1.  Baizer  v,  Lasch,  28  Wis.  268.    See  No.  6. 

2.  Boothby  v.  Scales,  27  Wis.  626.    See  Na  12. 

3.  Bright  v.  Bamett  d:  R.  Co,  S8  Wis.  299  (as  to  implied  invitation). 

distinguished.    Zieman  v,  Kieckhefer  Elevator  Mfg,  Co.     497,  5(M5 

4.  Chicago,  M,  <fc  St  P.  R  Co,  v,  Milwaukee,  89  Wis.  506.    See  Na  27. 

5.  Chopin  v.  Badger  P.  Co.  88  Wis.  192;  Beed  v.  Madison,  85  id.  679 

(as  to  instructions  as  to  effect  of  special  verdict),  distinguished. 
Coats  V.  Stanton,  137 

6.  CoJBtee  v.  Chippetva  Falls,  86  Wis.  121;  Baizer  v,  Lasch,  28  id  268  (as 

to  jurisdiction),  distinguished.    Jones  v.  Hunt,  201-2 

7.  Cronkhite  v.  Travelers  Ins.  Ca  75  Wis.  116.  .  See  Na  21. 
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8.  Ferguson  v.  Wis,  Cent  R.  Co,  63  Wis.  145  (as  to  contributory  negli- 

gence), distinguisheci    ScfUimgen  v,  C,  M,  d:  St  P.  R.  Co,    186, 195 

9.  Fond  du  Lac  Water  Co,  v.  Fond  du  Lac,  82  Wis.  822.    See  Na  27. 

10.  Johnson  t\  Hill,  90  Wis.  19  (as  to  bond  of  assignee),  followed    J^Vei- 

berg  v.  Singer,  610 

11.  Luebke  v.  Berlin  M.  Works,  88  Wis.  442  (as  to  assumption  of  risk  by 

minor  servant),  distingui^ed    Casey  v,  C,  St  P.,  M.  d:  O,  R.  Co. 

117 

12.  Merriain  v.  Field,  24  Wia  640;  Boothby  v.  Scales,  27  id.  626  (as  to  im- 

plied warranties),  distinguished*    J,  L  Case  Plow  Works  v.  Niles 
<St  Scott  Co.  591,  605 

la  Nelson  v.  D„  S,  S  <&  A,  R.  Co,  88  Wis.  892  (as  to  contributory  negli- 
gence), distinguished.    Heath  v,  Stewart,  419,  424-5 

14.  Noonan  v.  State,  55  Wis.  258  (as  to  expert  testimony),  distinguished. 

Tebo  V,  Augusta,  407 

15.  O^  Conner  v,  Hartford  F,  Ins,  Co,  31  Wis.  160  (as  to  proof  of  agency  — 

husband  and  wife),  adhered  to.    Roberts  v,  N,  W.  Nat,  Ins.  Co.  212 

la  Pierce,  In  re,  44  Wis.  411.    See  Na  24. 

17.  Reed  v.  Madison,  85  Wis.  679.    See  No.  5. 

18.  Riemer  v.  Rice,  88  Wia  16  (as  to  superseding  contract  of  agency),  ad- 

hered to.    Starke  v.  Wolf,  487 

19.  Rogers  v.  Van  Norticick,  87  Wis.  414  (as  to  laches),  distinguished. 

Wells  V.  O,  B,  cfc  M.  C.  Co.  443.  454 

20.  Smith  v.  Diamond,  86  Wis.  859  (as  to  partnership  accounting),  distin- 

guished.   Oreen  v.  Stacy,  56 

21.  Sorenson  v,  Menasha  P,  cfc  P.  Co.  56  Wi&  338;  Cronkhite  v.  TYavelers 

Ins.  Co.  75  id.  116  (as  to  presumption  of  suicide),  distinguished. 
Johns  V.  N  W.  Mut  R  Asso.  335 

22.  State  v.  Hooks,  69  Wis.  182  (as  to  incest  and  rape),  distinguished. 

Porath  V.  State,  586 

23.  State  v.  Shear,  51  Wis.  460,  a  remark  as  to  joinder  of  counts  for  in- 

cest and  rape,  held  obiter.    Porath  v.  State,  527,  536 

24  State  ex  ret  Lanning  v.  Lonsdale,  48  Wis.  348;  In  re  Pierce,  44  id. 
411  (as  to  contempt),  distinguished.    In  re  Rosenberg,  589,  590 

25.  Washbuim  v.  M.  A  L.  W,  R  Co.  59  Wis.  864  (as  to  iurors*  own 

knowledge),  distinguished.    Disotell  v.  Henry  Luther  Co.  638 

26.  Weber  v.  Greenfield,  74  Wis.  284  (as  to  notice  of  injury),  distin- 

guished.   Laird  v.  Otsego,  31 

27.  Yvllow  R  Twp.  Co,  V.  Wood,  81  Wis.  560;  Fond  du  Lac  Water  Co.  v. 

}' n>d  (hi  Lac,  Si  id.  822;  Chicago,  M.  <Sk  St  P.  R  Co.  v.  Milwaukee, 
'.'\.  :>it<;  ci^  to  taxation  of  franchises),  adhered  ta  State  ex  ret 
I.  <i.  U.  (  <K  c.  Anderson,  56^-4 

^   r  Excise  Laws,  5.    Plkadinq,  1-3. 
irv.    See  Highways,  3. 

.  t.'    See  Highways,  9.  , 

..i«<t  officer.    See  Municipal  Corporations,  8. 

•  KxcisE  Laws,  4.    Justices*  Courts,  2,    Municipal 
ns,  1.    Taxation,  a 
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CHANGE  OF  VENUE. 

The  right  of  a  defendant,  under  sec.  2624,  S.  &  R  Ann.  Stats.,  to  have 
the  place  of  trial  of  an  action  pending  on  appeal  from  a  justice  s 
or  municipal  court  clianged  to  the  county  of  his  residence,  is  ab- 
solute in  tne  case  therein  specified,  whether  the  action  was  or  was 
not  properly  brought  in  the  county  in  which  it  was  commenced; 
and  said  section  is  not  in  any  respect  repealed  or  modified  by 
sec.  2,  ch.  189,  Laws  of  1891,  which  provides  tliat  the  petition  for 
a  lien  on  logs,  etc.,  shall  be  filed  in  tne  county  in  whicn  the  labor 
or  services  w^ere  performed,  or,  when  the  property  has  been  trans- 
ported to  another  county,  the  petition  may  be  filed,  and  an  action 
to  foreclose  the  lien  brought,  in  the  county  where  the  property  is 
at  the  time  of  filing  the  petition.    Rayson  v.  Horton,  "367 

CaARGiNG  THE  JuRY.    See  Instructions  to  Jury. 

Chattel  Mortgages.  See  Loos  and  Timber.  Voluntary  Assign- 
ment, 9. 

Cities.    See  Municipal  Corporations.    Taxation,  7,  8. 

Co-employees.    See  Master  and  Servant,  4^  15. 

Collateral  Attack.    See  Receivers. 

Color  op  Title.    See  Adverse  Possession,  1. 

Common  Carriers.    See  Railroads,  1,  2. 

Compensation  of  executors,  etc.  See  Estates  of  Decedents,  3-6l 
Wills,  5. 

Complaint.  See  Excise  Laws,  5.  Malicious  Prosecution.  Master 
AND  Servant,  16, 18.  Negligence,  4,  5.  Pleading,  1-3.  Surety- 
ship, 4,  5. 

Condition  precedent  to  action.  See  Debtor  and  Creditor,  7-9. 
Highways,  3.  Insurance,  9,  10.  Municipal  Corporations,  10. 
Suretyship,  1. 

Conditional  Sale.    See  Logs  and  Timber. 

Confusion  of  goods,  etc.    See  Replevin,  2.    Trusts,  2,  a 

Consideration.    See  Corporations,  2.    Equity,  2.    Suretyship,  5. 

Constitutional  Law.  See  Excise  Laws,  6.  Marriage  and  Di-. 
VORCE,  1.  Municipal  Corporations,  3.  Taxation,  7,  8.  Vil- 
lages, 2b    Voluntary  Assignment,  3-6. 

CONTEMPT. 

1.  In  an  action  under  sec.  8029.  R  S.,  against  a  judgment  debtor  to 

compel  discovery  of  his  property,  his  refusal  to  make  such  discov- 
ery, as  required  by  the  court,  is  punishable  as  a  contempt  under 
ch.  150,  R.  S.    In  re  Rosenberg^  681 

2.  In  such  an  action  it  is  within  the  discretion  of  the  trial  court  to 

direct  the  manner  in  which  the  discovery  shall  be  made;  and  it 
may  require  the  debtor  to  prepare  and  produce  a  written  state- 
ment. IbicL 

3.  The  debtor  in  such  a  case  is  bound  to  obey  the  oral  directions  of 

the  trial  court  touching  the  discovery,  made  during  its  progres.s, 
in  open  court,  and  when  he  is  present;  and  his  refusal  to  do  so  is 
a  contempt.  IbicL 
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4.  The  determination  of  the  trial  coart  that  the  answers  of  the  debtor 

were  untruthful,  evasive,  or  prevaricating,  so  as  in  effect  to  amount 
to  a  refusal  to  make  the  discovery  required  of  him,  that  he  was 
able  to  make  such  discovery,  and  that  his  conduct  was  contuma- 
cious, is  conclusive  in  a  proceeding  by  habeas  corpus  to  inquire 
into  the  legality  of  his  imprisonment  for  contempt  in  refusing  to 
make  such  discovery.  IhicL 

5.  The  refusal  of  the  debtor  to  make  the  discovery,  being  misconduct 

committed  "in  the  immediate  view  and  presence  of  the  court.'* 
may  be  punished  summarily  under  sec.  3478,  R.  S.  Ibid. 

6.  The  order  prescribing  the  punishment  in  such  case,  under  sec.  3478, 

R  S.,  need  not  recite  that  the  misconduct  was  such  as  to  defeat, 
impair,  impede,  or  prejudice  the  rights  or  remedies  of  the  plaint- 
iffs. Ibid. 

1.  An  order  directing  the  imprisonment  of  a  person  in  contempt  until 
he  shall  have  performed  the  act  required  of  him  (which  is  speci- 
fied), "  or  until  the  further  order  of  the  court,"  is  not  indefinite  as 
to  the  term  of  imprisonment.  Ibid. 

Continuance.    See  Practice,  2,  3. 

CONTRACTS. 

See  AoENCY.  Arbitration.  Deeds.  Equity.  Evidence,  1,  2.  In- 
sanity. Insurance.  Landlord  and  Tenant.  Logs  and  Tim- 
ber. Marriage  and  Divorce,  5.  Married  Women.  Mort- 
OAGEa  Partnership.  Poor  Laws.  Railroads,  1, 2.  Sale  op 
Chattels.    Suretyship.     Trusts.    Wagers. 

1.  No  action  upon  an  implied  contract  for  board,  lodging,  etc.,  fur- 

nished defendant's  minor  son  could  be  maintained  where  a  writ- 
ten agreement  between  the  parties  covering  the  entire  subject 
matter  remained  in  force  and  unperformed.     Tietz  v.  Tietz,         65 

2.  In  such  an  action  the  existence  of  the  written  agreement  might  be 

shown  by  cross-examination  of  the  plaintiff,  and  when  he  liad 
identified  it  it  became  a  part  of  his  case  and  a  nonsuit  was  prop- 
erly granted.  Ibid. 

3.  Prior  negotiations  or  communications  on  the  subject  of  a  written 

contract  are  merged  in  it,  so  that  evidence  of  them  is  incompetent. 

Ibid. 
Contribution.    See  Suretyship,  1,  2. 

Contributory  Negligence.  See  Highways,  1,  7-10.  Master  and 
Servant,  7-9, 14,  21.    Railroads,  4r-6. 

Conversion.    See  Trusts,  2. 

Conveyances.  See  Adverse  Possession.  Criminal  Law,  6.  Debtor 
AND  Creditor,  1,  2.  Deeds.  Ejectment,  2-4.  Equity.  Logs 
AND  Timber.    Tax  Titles.    Trusts,  1.    Wills,  1. 

Copies  as  evidence.    See  Evidence,  2. 

CORPORATIONS. 

See  Agency,  5.   Debtor  and  Creditor,  10.   Municipal  Corporations. 
Mutual  Insurance  Companies.    Taxation,  2-8. 

1.  The  purchasers  at  a  foreclosure  sale  of  all  the  property  and  fran- 
chi^  of  a  corporation  formed  a  new  corporation,  as  authorized 
by  a  special  statute  (ch.  289,  Laws  of  1861),  by  filing  a  certificate 
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of  incorporation,  in  which  directors  were  named  and  the  amount 
of  the  capital  stock  was  stated  to  be  $1,000,000,  divided  into  10,000 
shares  of  $100  each.  This  certificate  contained  no  provision  as  to 
stock  sul:^ription  or  for  issuing  any  stock,  nor  did  it  define  in 
any  manner  tne  powers  of  the  directors;  but  the  statute  provided 
that  special  stock,  in  addition  to  the  capital  stock  mentioned  in 
said  certificate,  might  be  issued  in  payment  of  such  obligations  of 
the  former  corporation  as  the  new  corporation,  by  vote  of  its 
stockholders,  might  assume  to  pay.  The  property  purchased  at 
the  foreclosure  sale  and  conveyed  to  the  new  corporation  had  cost 
more  than  $1,000,000,  though  it  was  bid  off  for  a  sum  considerably 
less.  After  incorporating,  the  purchasers  executed  an  instrument 
stating  their  respective  contributions  to  the  purchase  and  the 
proportionate  interest  of  each  in  all  the  property  and  franchises 
of  the  new  corporation.  There  being  nothing  in  the  statute  under 
which  the  new  corporation  was  organized,  or  in  the  certificate  of 
incorporation,  to  indicate  a  contrary  conclusion,  it  is  held  that,  in 
coQsideration  of  the  conveyance  to  the  corporation  of  the  prop- 
erty purchased  by  the  incorporators,  its  common  stock  was  fully 
paid  to  the  entire  amount  specified  in  such  certificate,  and  that 
each  of  the  incorporators  was  entitled  to  a  proportionate  share 
thereof  corresponding  to  his  contribution  to  the  purchase.  WeVa 
V,  G.  B,  <Sb  M.  Cajial  Co.  442 

2.  The  conveyance  of  the  property  purchased  to  the  new  corporation 
so  organized  was  a  sumcient  consideration,  as  between  the  stock- 
holders and  the  corporation,  for  the  issue  of  the  stock  as  full-paid. 

IbicL 

8.  In  the  absence  of  any  special  authority  conferred  upon  them,  or  of 
consent  thereto,  the  directors  had  no  power  to  make  calls  or  as- 
sessments upon  such  stock.  Ibid. 

4.  There  liaving  been  no  adverse  claim  or  holding  of  the  shares  to 

which  one  of  the  incorporators  was  entitled  until  the  corporation 
denied  his  right  to  them  (in  this  case  more  than  twenty  years 
after  the  incorporation),  until  then  he  had  no  right  of  action  to 
compel  delivery  of  the  proper  certificate,  and  the  statute  of  limitar 
tions  did  not  begin  to  run;  and,  his  action  having  been  com- 
menced within  one  year  thereafter,  he  did  not  lose  his  legal  right 
b^  estoppel  for  laches.  Rogers  v.  Van  Nortwick,  87  Wis.  414^  dis- 
tinguished. Ibid. 

5,  The  directors  of  the  corporation  were  proper,  though  not  necessary, 

parties  to  the  action  to  compel  delivery  of  the  certificate  of  stock. 

Ibid. 

6,  Directors  joined  as  defendants  with  the  corporation  in  such  case 

cannot  complain  on  appeal  that  they  were,  jointly  with  the  cor- 
poration, charged  with  costs,  where,  before  the  appeal  was  taken, 
the  judgment  for  costs  against  them  had  been  released.         Ibid. 

7.  The  corporation  cannot  complain  in  such  case  that  the  amount 

which  plaintiff  was  adiudged  to  pay  as  calls  on  the  stock,  as  a 
condition  of  obtaining  the  certificate,  should,  on  a  proper  compu- 
tation, have  been  larger,  where  the  calls  were  absolutely  void. 

Ibid. 

Costs.    See  Appeal,  15,  !«.    Corporations,  6.    Drains  1 
Counties.    See  Excise  Laws,  0.    Taxation,  1, 
County  Court.    See  Estates  of  Decedents,  2-0. 
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COURT  AND  JURY. 

See  Criminal  Law,  »-6,  la  Highways,  1,  4,  7,9. 10.  InsaKity,  2.  In- 
structions TO  Jury.  Master  and  Servant,  4^  12,  14.  Rail- 
roads, 2,  a 

In  an  action  based  on  negligence,  when  the  facts  and  drcnmstances 
are  not  ambiguous  and  the  evidence  or  want  of  evidence  is  so  clear 
and  decisive  that  there  is  no  room  for  two  honest  and  apparently 
reasonable  conclusions,  the  judge  may  take  the  case  from  the  jury. 
Peterson  v.  Sherry  Lurriber  Co,  83 

Creditors'  Remedies.    See  Debtor  and  Creditor. 

CRIMINAL  LAW  AND  PRACTICE. 

Receiving  deposits  in  insolvent  bank.    See  Bankb  and  Banking,  8,  4^ 
Jurisdiction  of  Justices  in  Milwaukee, 

1.  Sec  18,  suboh.  20,  ch.  184,  Laws  of  1874^  as  amended  by  sec.  57,  ch.  824, 

Laws  of  1882  (providing  that  justices  of  the  peace  elected  in  the 
citv  of  Milwaukee  "  shall  not  have  jurisdiction  ...  in  crimi- 
nal cases  within  the  city  ")« construed  in  connection  with  sees.  2490, 
2501,  S.  &  B.  Ann.  Stats,  (which  give  the  municipal  court  exclusive 
jurisdiction  "in  cases  of  crimes  and  misdemeanors  arising  in 
said  city  "),  is  held  not  to  deprive  such  justices  of  jurisdiction  of 
offenses  committed  outside  of  the  city  but  within  the  county  of 
Milwaukee.    State  ex  rel,  Dunn  v,  BUdeVy  10 

Murder:  Evidence:  Self-defense:  Instructions, 

2.  On  a  trial  for  murder  a  witness  for  the  state,  after  testifying  that 

shortlj^  after  the  homicide  the  defendant  gave  him  some  cartridges 
belonging  to  the  gun  with  which  the  killing  was  done  and  said 
that  he  was  going  away  and  did  not  want  the  cartridges  or  the 
gun,  was  allowed  to  testify  that  he  supposed  the  defendant  meant 
that  he  was  going  "over  the  road."  Held,  that  the  error,  if  any, 
did  nut  affect  the  substantial  rights  of  the  defendant  and  hence 
should  not  work  a  reversal    Odette  v.  State,  258 

3.  The  mere  fact  that  the  deceased,  with  whom  defendant  had*  been 

quarreling,  took  out  his  knife  when  defendant  approached  him 
with  a  gun,  would  not  justify  an  instruction  that  the  jury  should 
acquit  the  defendant  if  tliey  found  that  he  fired  the  shot  with  the 
belief  that  it  was  necessary  in  self-defense.  Tbid, 

4.  Defendant  and  the  deceased  had  been  drinking  and  had  quarreled. 

Defendant  had  procured  a  gun,  and  the  deceased  had  grasped  it 
with  one  hand,  when  it  was  fired  and  deceased  was  shot  The 
court  charged  the  jui-v  that  if  a  person  voluntarily  becomes  so 
drunk  as  to  be  incapable  of  intending  murder,  and  while  in  that 
condition  kills  a  person,  "  ho  is  guilty  of  murder  in  the  second  de- 
gree, unless  there  be  something  in  the  circumstances  to  render 
such  killing  a  homicide  of  a  lesser  degree  or  excusable  or  justifi- 
able," and  that  "if  the  gun  w^as  accidentally  discharged  while 
they  were  struggling  for  its  possession,  and  without  any  design  to 
kill  or  purpose  to  commit  harm,  such  killing  would  be  excusable, 
and  the  verdict  should  be  not  guilty."  Held,  that  the  omission  to 
give  a  specific  instruction  as  to  manslaughter  was  not  a  ground 
for  reversal,  especially  in  the  absence  of  any  request  for  such  an 
instruction.  Ibid, 
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5.  After  the  jury  had  failed  to  agree,  they  were  tol4  by  the  court  that 
they  ou^ht  not  stand  out  obstinately,  but  should  reason  together, 
Iiarmonize  their  differences  if  possible,  and  arrive  at  some  kind  of 
a  verdict,  and  that  if  they  wanted  no  enlightenment  upon  the  law 
in  the  case  they  might  return  to  their  room  and  continue  to  delib- 
erate upon  the  issues  until  they  had  arrived  at  a  verdict.  Held, 
that  this  was  not  improper  as  being  a  threat  that  the  jury  would 
not  be  discharged  until  they  had  agreed,  nor  as  expressini;  an 
opinion  as  to  the  facts.  Ibid. 

Fraudulently  conveying  incumbered  real  estate. 

a.  The  offense  of  fraudulently  conveying  incumbered  real  estate,  under 
ch.  244,  Laws  of  1887  (S.  &  B.  Ann.  Stats,  sea  4431a),  may  be  com- 
mitted by  one  who  does  not  himself  execute  the  deed  but  procures 
another  person,  who  holds  the  legal  title  in  trust  for  him  and  who 
does  not  know  of  the  incumbrance,  to  make  the  conveyance. 
PiNNET.  J.,  dissents.    State  v.  Hunkins^  264 

Incest:  Rape:  Preliminary  examination:  Pleading:  Evidence. 

7.  The  preliminary  examination  of  a  person  charged  with  incest  dis- 

closed facts  indicating  that  he  had  committed  rape  against  the 
person  of  his  daughter,  and  an  information  was  filed  accordingly, 
charging  in  one  count  the  rape  and  adding  thereto  a  count  tor 
incest  founded  on  the  same  transaction.  Held^  that  a  plea  in  abate- 
ment of  the  first  count  on  the  ground  that  defendant  liad  not  had 
a  preliminary  examination  for  the  offense  charged  therein,  was 
properly  overruled.    Sec.  4658,  S.  &  R  Ann.  Stats.    Porath  v.  State, 

527 

8.  A  count  for  incest  mav  be  joined  with  one  for  rape  founded  on  the 

same  transaction.  A  remark  to  the  contrary  in  State  v.  Shear, 
51  Wis.  460,  lield  obiter.  Ibid. 

9.  Where  the  joinder  in  such  a  case  was  intended  merely  to  meet  the 

different  legal  aspects  which  the  evidence  might  give  the  case, 
the  trial  court  riglitly,  in  its  discretion,  refused  to  require  an  elec- 
tion between  the  counta  IbidL 

10.  The  allowance  of  leading  questions  to  the  prosecutrix  in  this  case 

is  held  not  to  have  prejudiced  the  defendant  so  tliat  it  should 
work  a  reversal  Ibid., 

11.  Although  the  testimony  of  an  accomplice  is  the  only  evidence 

against  the  accused,  the  trial  court  is  not  required  to  direct  an 
acquittal,  nor,  in  the  absence  of  a  request  therefor,  to  give  any  in- 
structions as  to  the  effect  of  such  testimony.  1  bid. 

12.  The  fact  that  one  accused  of  incest  used  a  certain  amount  of  force 

to  overcome  the  resistance  actually  made  will  not  enable  him  to 
escape  punishment  for  incest,  the  parties  being  within  the  pre- 
scribed degree  of  consanguinity,  if  the  force  and  resistance  used 
were  not  sufiicient  to  constitute  rape.  Ibid 

13.  If,  in  the  commission  of  the  incestuous  act,  the  female  was  the 

victim  of  force,  fraud,  or  undue  influence,  so  that  she  did  not  act 
voluntarily  and  join  in  the  commission  of  the  act  with  the  same 
intent  that  the  accused  did,  she  ought  not  to  be  regarded  as  an 
accomplice.  In  all  such  cases,  where  it  is  to  be  proved  inferen- 
tially,  the  question  of  accompliceship  is  one  of  (set  for  the  jury. 

Ibid 

14  On  a  prosecution  for  incest,  evidence  was  admitted  tending  to  show 
improper  relations  between  defendant  and  one  of  his  witnesses 
subsequent  to  the  offense  charged.    After  stating  that  such  evi- 
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dence  was  admitted  to  show  the  relations  of  the  witness  to  de- 
fendant, so  as  to  throw  light  upon  the  credibility  of  her  testimony, 
the  court  charged  the  jury  to  the  effect  that  they  should  only  con- 
sider it  as  it  had  a  bearing  on  the  question  whether  defendant  was 
guilty  of  the  offense  charged.  Hem  error,  such  evidence  not  being 
competent  on  that  question.  Ibid. 

Uidicensed  sale  of  liquor.    See  Excise  Laws,  5. 

Report  of  case  to  supreme  court 

15.  A  question  which  does  not  appear  to  have  arisen  in  the  case  cannot 
be  reported  to  the  supreme  court  under  sec  4721,  R  S.  State  v, 
Hickoh  161 

Cross-kxajiination.    See  Agency,  7.    Contracts,  2. 

CuiiuLATiVE  or  substitutional  bequest?    See  Wills,  d. 

DAMAGEa 

S38  APPEAL,  10.  Attorneys  at  Law,  2.  Pleading,  2,  8.  Sale  of 

Chattels,  10-12, 14 

1.  An  award  of  $6,000  damages  for  permanent  injuries  to  the  spine, 

held  not  excessive.    Heath  v.  Stewart,  418 

2.  In  an  action  for  personal  injuries,  permanent  in  their  character, 

caused  by  defendant's  negligence,  it  was  not  error  to  charge  the 
jury  that  in  assessing  the  damages  they  might  consider  the  mjury 
to  plaintiff's  feelings,  the  physicalpain  and  suffering  that  he  had 
enaured,  and  also  his  mental  suffering  by  reason  of  the  injury 
and  the  anxiety  of  mind  that  it  might  have  cost  him.  Heimce  v, 
Bentley,  457 

Dams.    See  WATERa 

Death  caused  by  negligence,  etc.    See  Master  and  Servant,  4, 6-8. 

DEBTOR  AND  CREDITOR. 

Sae  Contempt.  Garnishment.  Homesteads.  Married  Women.  Mort- 
gages. Practice,  4,  5.  Receivers.  Trusts.  Voluntary  As- 
signment. 

1.  A  finding  that  a  debtor's  exchange  of  a  nonexempt  forty  acres  of 

land  for  village  lots  of  somewhat  less  value  upon  which  he  was 
living  at  the  time  was  not  made  with  intent  to  defraud  his  cred- 
itors, is  held  to  be  sustained  by  the  evidence.    Kapemick  u  Louk^ 

282 

2.  The  mere  fact  that  an  exchange  of  nonexempt  for  exempt  property 

might  be  highly  advantageous  to  an  insolvent  debtor  is  not  con- 
clusive evidence  of  an  intention  to  defraud  his  creditors.        Ibid. 

3.  Mere  creditors  at  large  cannot  attack  the  validity  of  judgments, 

executions,  and  levies  against  their  debtors  on  the  ground  that 
they  were  procured  by  collusion  and  fraud.     Weber  v,  Weber,   467 

4.  A  receiver  appointed  in  an  action  between  partners  to  wind  up  the 

business  of  the  firm  cannot  attack,  on  tne  ground  of  fraud,  the 
validity  of  prior  judgments,  executions,  and  levies  which  are  bind- 
ing on  the  tirm.  Ibid, 

5.  In  such  an  action  an  order  appointing  a  receiver  and  sequestrating 

the  property  of  the  firm  also  restrained  all  persons  having  claims 
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against  the  partnership  from  commencing  any  action  against  it 
Held,  that  this  latter  part  of  the  order  was  improvidently  granted 
and  was  a  mere  nullity  and  was  therefore  not  a  ground  for  allow- 
ing creditors  at  large  to  attack  the  validity  of  judgments  against 
the  firm.  IbidL 

6.  Orders  made  in  such  action  requiring  the  sheriff  and  the  attorneys 

for  the  judgment  creditors  to  pay  into  c-ourt  the  proceeds  of  the 
execution  sales  of  the  property  of  the  firm,  were  appealable.  IbicL 

7.  A  creditor's  bill  cannot  be  entertained,  under  the  general  equity 

powers  of  the  court,  unleas  it  appears  that  the  creditor  has  made 
an  effort  in  good  faith  to  collect  his  judgment  by  execution,  and 
that  he  has  fairly  exhausted,  without  avail,  his  remedy  at  law. 
Northwestern  Iron  Co,  %\  Central  Trust  Co,  570 

8.  Where  the  creditor  knows  that  the  debtor  has  a  place  of  residence 

and  business  and  a  large  amount  of  property  subject  to  levy  in 
one  county,  the  issuing  of  an  execution  to  another  county  in  wliich 
he  has  no  reason  to  expect  to  find  property  does  not  show  an  effort 
in  good  faith  to  collect  his  judgment.  IbidL 

9.  The  fact  that  the  property  mentioned  is  subject  to  prior  levies,  some 

of  which  are  alleged  to  be  fraudulent  and  void  as  against  plaint- 
iff^s  judgment,  does  not  show  that  he  has  no  adequate  remedy  at 
law,  where  it  does  not  appear  what  the  value  of  the  property  is 
nor  whether  it  would  probably  be  sufficient  to  pay  the  valid  levies 
upon  it  with  plaintiff's  judgment  IbidL 

10.  ^ecs.  8216-3228,  R.  S.,  providing  for  proceedings  against  insolvent 

corporations,  apply  only  to  those  **  incorporated  under  the  laws  of 
this  state."  [W nether  equivalent  relief  can  be  given  in  an  ordi- 
nary creditor  s  action  against  a  foreign  corporation  having  prop- 
erty in  this  state,  not  determined.]  T&iaL 

11.  In  a  creditor's  action,  another  creditor  demurred  to  the  complaint 

and  appealed  from  an  order  overruling  the  demurrer.  Upon  affi- 
davits showing  that  the  appellant  had  filed  its  claim  as  a  creditor 
in  the  action,  the  respondent  moved  to  dismiss  the  appeal  on  the 
ground  that  the  appellant  had  adonted  the  complaint  and  was 
estopp3d  from  questioning  its  valiaity.  Held,  that  the  motion 
should  be  denied.  The  facts  stated,  if  they  could  be  considered, 
make  only  against  the  right  to  demur  and  not  against  the  right 
to  appeal,  and  the  proper  remedy  would  be  by  motion  in  the  court 
below  to  strike  out  the  demurrer.  Ibid, 


DEEDS. 

Sec  Advbrse  Possession.  Criminal  Law,  6.  Ejectment,  2-4.   Equity. 

Tax  Titles.    Trusts,  1.    Wills,  1, 

1.  A  lot  owner,  in  erecting  an  addition  to  his  building  thereon,  used 
the  south  wall  of  such  building  as  the  north  side  of  the  addition. 
Afterwards  he  conveyed  that  part  of  the  lot  on  which  the  addi- 
tion stood,  describing  it  in  the  deed  as  "  the  south  twenty-six  feet, 
more  or  less,"  of  the  lot;  "also  the  undivided  one-half  of  the  wall 
on  the  line  on  the  north  side  of  the  above-described  premises." 
Held^  that  the  deed  created  an  easement  in  said  wall  for  the  sup- 
port of  the  building  conveyed  and  for  a  partition,  but  did  not  con- 
vey title  to  any  of  the  land  upon  which  such  wall  stood.  Duncan 
i\  Kodecker,  1 
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2.  The  destruction  of  the  entire  building  by  fire,  and  the  erection  by 
the  grantee  of  a  new  building  on  a  different  foundation  within 
the  twenty-six  feet  conveyed  to  him,  was  an  abandonment  of  the 
easement  and  extinguished  it,  especially  as  i^ainst  subsequent 
purchasers  of  the  remainder  of  the  lot  who  built  on  the  lines  of 
the  original  building  without  notice  of  any  such  easement    Ibid, 

Z.  If  the  ori^pjial  wall  became  a  party  wall  it  ceased  to  be  such  on  the 
destruction  of  the  building.  Ihid. 

4c  Even  if  the  deed  conveying  an  undivided  half  of  the  wall  conveyed 
also  an  undivided  half  of  the  land  on  which  the  waU  stood,  the 
grantee  could  not,  after  the  destruction  of  the  building,  recover  in 
ejectment  his  share  of  such  land  in  severalty.  Ibid, 

•5.  An  agent  employed  by  one  dealing  in  tax  titles,  who,  by  his  con- 
tract with  his  principal,  was  to  have  one  half  of  the  profits  of  the 
business,  but  had  no  further  interest  in  the  lands  covered  by 
such  titles  and  no  authority  to  convey,  ^ve  a  quitclaim  deed  of 
lands,  a  tax  title  to  which  he  had  taken  m  the  name  of  his  princi- 
pal Hddy  that  such  deed  conveyed  nothing, —  not  even  a  right 
to  enforce  a  conveyance,  even  though  the  agent  paid  the  full  pur- 
chase money  received  by  him  to  the  executors  of  nis  principal  and 
they  received  it  with  knowledge  of  the  facts.  Jourdain  v.  Pox,  99 

6.  Parol  evidence  is  not  admissible  in  ejectment  to  show  that  convey- 

ances were  intended  to  cover  the  land  in  question  and  that  it  was 
through  a  mistake  that  they  did  not,  where  tlie  instruments  them- 
selves are  free  from  ambiguity.    Elofrson  v.  Lindsay,  203 

7.  It  is  only  where  the  description  in  a  deed  is  uncertain  and  doubtful 

that  evidence  of  a  practical  location,  followed  by  adverse  posses- 
sion, in  competent  to  show  the  intention.  Ibid. 

<8.  A  conveyance  of  a  right  of  way  "  on  foot  and  with  teams  "  over  cer- 
tain land  of  the  ^tantor  gave  a  right  to  the  unobstructed  use  of  a 
strip  of  reasonable  width  for  the  passage  of  teams;  and,  the  con- 
veyance having  been  at  once  recorded,  such  right  could  not  be  im- 
paired by  any  subsequent  conveyance  of  the  fee.  Oleaaon  v.  Bur- 
roughs, 816 

^.  A  reservation  by  the  grantor  of  a  right  of  way  across  the  northerly 
end  of  a  tract  conveyed  by  metes  and  bounds,  for  the  purpose  of 
repairing  a  mill  race,  and  a  condition  in  the  deed  that  the  grantee 
should  build  an  emb&nkment  on  and  across  the  northerly  end  of 
the  premises,  along  the  southeasterly  side  of  the  mill  race,  ten  feet 
in  width,  and  keep  it  in  repair,  did  not  extend  the  terms  of  the 
grant  so  as  to  make  it  include  a  strip  lying  between  the  mill  race 
and  the  land  specifically  conveyed.  Ibid, 

Befiniteness.    See  Coktemft,  7.    Highways,  9.    Hxtnioipal  Cobpo- 
RATIONS,  8.    Pleading,  1-8. 

Definitions.    See  Words  and  Phrase& 

Belitery. 
Of  deed.    See  Ejectment,  2-4 
Of  chattels.    See  SAiiE  of  Chattels,  6. 

Demand.    See  Suretyship,  2. 

Demurrer.    See  Debtor  and  Creditor,  IL    Negligsngo^  fL 

Descent.    See  Ejectment,  a    Estates  op  Decedents,  1. 

Deposits  in  insolvent  bank.    See  Banks  and  Banking,  8;  4 
Vol.90— 42 
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Description. 
Of  land  in  deed.    See  Adverse  Possession. 
Of  place  of  injury.    See  Highways,  3. 

Disappearance  of  insured.    See  Insurance,  8,  9. 

DiscHARQE  from  debts.    See  Voluntary  Assignment,  1, 2,  4 

Discovery  by  judgment  debtor.    See  Contempt. 

Discretion.    See  Criminal  Law,  9, 10.    Practice,  8. 

Distribution:  Setting  aside  judgment    See  Estates  of  Decedents,. 
6-9. 

Ditches.    See  Drains. 

Divorce.    See  Marriage  and  Divorce. 

Docket  of  justice.    See  Justices'  Courts,  1, 2. 

DRAINS. 

1.  The  laying  out  of  ditches  under  ch.  54,  R  S.,  being  an  exercise  of  the 

police  power,  town  officers  in  acting  upon  a  petition  for  such  a 
ditch  do  not  act  on  behalf  of  the  town,  and  the  town  is  not  liable 
for  costs  in  a  proceeding  bj  mandamMS  to  compel  them  to  act. 
State  ex  rd,  Ocrdon  v.  McNay,  104 

2.  Ch.  401,  Laws  of  1891  (providing  for  the  laying  of  ditches,  drains,. 

etc.,  and  authorizing  the  taking  of  property  therefor  when  it  shall 
be  made  to  appear  to  the  circuit  court  that  such  works  "are  nec- 
essary or  will  oe  useful  for  the  drainage  of  the  lands  i>ropo6ed 
to  be  drained  thereby,  for  agricultural,  sanitary  or  mining  pur- 
poses "))  ^ails  to  express  that  tne  work  must  be  necessary  or  desir- 
able to  promote  any  public  interast,  convenience,  or  welfare,  or 
that  the  taking  of  property  is  to  be  for  a  public  use,  and  is  there- 
fore invalid.    In  re  Theresa  Drainage  DisdHct,  901 

3.  The  word  "  sanitary ''  in  said  act  does  not  import  the  idea  of  the 

public  health.  IhidL 

Easements.    See  Deeds,  1-4,  8,  9^ 

EJECTMENT. 

See  Deeds,  4 

L  Actual  possession  of  land  is  sufficient  evidence  of  title  to  sustain 
ejectment,  until  the  defendant  shows  a  better  title.  Elofrson  v^ 
Lindsay,  203 

2.  A  deed  which  has  been  adjudged  void  because  never  delivered  was 
nevertheless,  up  to  the  time  of  such  judgment,  *' color  of  title" 
within  the  meaning  of  sec.  8096,  R.  SL,  which  provides  that  the 
party  from  whom  land  is  recovered  shall  be  entitled  to  have  the 
value  of  improvements  made  by  him  '*  while  holding  adversely  by 
color  of  title  asserted  in  good  faith,  founded  on  .  .  .  any  writ- 
ten instrument"    Stewart  v.  Stewart,  51& 

8l  Where  the  grantees  in  a  deed,  believing  themselves  to  be  the  owners 
of  the  land  conveyed,  in  good  faith  paid  a  mortgage  thereon  and 
had  it  discharged  of  record,  they  will  be  subrogated  to  the  rights 
of  the  mortgagee,  as  against  those  taking  title  from  their  g^ntor 
by  descent,  when  their  deed  is  afterwams  adjudged  void  on  the 
ground  that  it  was  never  delivered.  Ibid, 


"Wis.]  index.  659 


4.  In  ejectment  by  one  tenant  in  common  against  his  co-tenant  who 

had  been  in  possession  of  the  entire  premises,  holding  adverselj 
by  color  of  title  asserted  in  good  faith,  founded  on  a  deed  which, 
however,  is  adjudged  to  be  void  because  never  delivered,  the  de- 
fendant was  properly  allowed  to  be  reimbursed  for  one  half  of  the 
moneys  paid  oy  him  while  so  in  possession  to  discharge  a  mort- 
gage on  the  land,  and  for  taxes,  and  interest  thereon,  and  also  for 
one  half  the  value  of  repairs  and  improvements  made  by  him. 

IhidL 

5.  Although  some  of  the  items  allowed  in  such  case  were  not  specific- 

ally provided  for  in  sees.  8096-3098,  R.  S.,  yet,  the  allowance  being 
substantially  just  and  equitable,  mere  technical  errors  are  disre- 
garded. IbicL 

Election  between  counts.    See  Criminal  Law,  9. 

EuzcnoNS.    See  Excise  Laws,  1-4. 

Eminsnt  Domain.    See^  Drains,  3,  8. 

EQUITY. 

See  Corporations,  4r-7.  Debtor  and  Creditor.  Insanity,  4  Mar- 
riage AND  Divorce.  Mortgages.  Mutual  Insurance  Com- 
panies. Partnership.  Practice,  4  5-  Receivers.  Suretyship. 
Trusts.    Waste. 

1.  If  there  was  no  fiduciary  relation  between  the  parties  to  a  convey- 

ance of  land,  the  burden  of  proof  in  an  action  to  set  aside  the  con- 
veyance on  the  ground  of  fraud  and  undue  influence  is  upon  the 
plaintiff.    Cooper  v.  Reilly,  427 

2.  Where  both  parties  had  an  equal  opportunity  to  know  the  value  of 

the  land,  even  a  great  disparity  between  such  value  and  the  price 
paid  is  not  evidence  of  fraud;  and  the  mere  inadequacy  oi  con- 
sideration, not  coupled  with  other  circumstances,  such  as  weak- 
ness of  mind,  a  fiduciary  relation,  pecuniary  distress,  or  the  like, 
is  not  a  ground  for  setting  aside  the  conveyance.  Ibid. 

3.  A  married  woman,  having  one  child,  conveyed  to  her  brother  her 

interest  in  the  farm  which  had  belonged  to  their  deceased  father. 
It  appeared  that  she  was  a  woman  of  rather  unusual  independ- 
ence of  judgment;  that  she  was  living  with  her  husband  and 
under  his  influence  and  the  influences  oi  her  home;  and  that  her 
relations  with  the  grantee  were  not  cordial  or  confidentiaL  She 
was,  at  the  time,  ill  with  consumption,  of  which  she  died  about 
three  months  later,  but  there  was  nothing  but  doubtful  inference, 
not  clearly  supported  by  facts,  from  the  condition  of  her  health 
to  show  that  her  judgment  was  in  any  way  disturbed  or  her  nat- 
ural affections  clouded  or  perverted;  and  it  was  not  i^own  that 
the  grantee,  at  the  time,  liad  any  opportunity  of  acquiring  an  in- 
fluence over  her.  Hddf  that  a  finding  that  the  conveyance  was 
procured  by  undue  influence  was  not  sustained  by  the  evidence. 

Ibid. 

ESTATES  OF  DECEDENTa 

See  Wills. 

1.  Under  Terr.  Stats,  of  1839,  p.  184,  sec.  38  (providing  that  the  land  of 
a  person  dying  intestate  and  without  children  "shall  descend 
equally  to  the  next  of  kin  in  equal  degree,  and  those  who  repre- 
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sent  them,  computing  by  the  rules  of  the  civil  law  **),  the  father 
and  mother  of  the  deceased,  if  living,  were  the  next  of  kin,  and 
the  land  descended  to  them  equally  as  tenants  in  common,  and 
upon  the  death  of  the  mother  her  moiety  descended  to  her  heirs. 
Broton  v,  Baraboo,  151 

2.  The  county  court  may,  upon  notice  as  prescribed  in  sec.  9931,  R  S., 

settle  and  allow  an  executor's  or  administrator's  account  at  any 
time  before  the  rendition  of  his  final  account;  and  an  account 
thus  settled  and  allowed  will  be  final  and  conclusive  upon  all 
matters  embraced  in  it,  and  can  be  impeached  or  reK>pened  only 
for  fraud  or  mistake.    Schinz  v.  Schinz,  286 

3.  Such  an  allowance  of  an  executor's  account,  though  including  extra 

compensation  for  his  services  contrary  to  County  Court  Rule  XVII, 
sec.  6,  is  none  the  less  conclusive  and  cannot  afterwards  be  avoided 
for  the  mere  error  in  practice.  Ibid. 

4  The  executor  in  this  case  having  skilfully  and  successfully  managed 
the  estate  for  more  than  seven  years,  collecting,  loaning,  and  re- 
loaning  on  mortgage  securities  the  moneys  thereof,  so  that,  besides 
satisfying  the  provision  for  the  widow  and  paying  the  expenses  of 
administration,  the  estate  was  increased  from  about  ffd2.000  to 
over  $48,000,  his  services  were  properly  considered  J*  extraordinary," 
and  extra  compensation,  not  exceeding  the  amount  allowed  him 
by  the  testator  ror  substantially  the  same  services  rendered  in  the 
liietime  of  the  latter,  was  properly  allowed.  Ibid, 

5*  The  objection  that  the  claim  for  extra  compensation  was  not  set  up 
as  a  claim  in  the  executor's  final  accoimt  as  required  by  County 
Court  Rule  XVII,  sec  2,  not  having  been  raised  in  the  county  court 
nor  on  the  trial  of  the  appeal  to  tne  circuit  court  from  the  allow- 
ance, is  not  available  on  the  appeal  to  the  supreme  court       Ibid 

6.  The  county  court  has  power,  upon  petition,  to  set  aside  a  judgment 

of  distribution  whicn  has  been  procured  by  fraud,  if  it  does  not 
thereby  disturb  rights  which  have  become  confirmed  by  limita- 
tion; and  the  fact  that  there  may  be  a  remedy  by  ajnieal,  or  by  a 
direct  action  against  the  person  guilty  of  the  fraud,  does  not  pre- 
clude the  exercise  of  such  power.     Estate  of  (yNeHl,  480 

7.  A  petition  to  set  aside  a  judgment  of  distribution,  made  by  sisters 

and  heirs  at  law  of  the  testator,  elderly  women  residing  in  another 
state,  alleging,  among  other  things,  that  conveyances  of  all  their 
interest  in  the  estate,  in  accordance  with  which  the  judspnent 
was  made,  had  been  obtained  from  them  by  false  and  fraudulent 
representations  as  to  the  size  of  the  estate,  the  terms  of  the  will, 
and  their  interest  in  the  residue,  made  by  the  grantee,  who  had 
been  reared  as  a  member  of  the  testator's  family  and  whom  they 
trusted,— is  held  sufficient,  although  the  petitioners  might  by 
proper  inquiries  have  learned  the  truth.  The  grantee  in  the  con- 
veyance^ will  not  be  heard  to  complain  that  they  believed  her  rep- 
resentations and  omitted  to  verify  them.  Ibid^ 

8.  Such  petition  having  been  presented  shortly  after  the  petitioners 

learned  the  facts,  about  three  years  after  the  death  of  the  testar 
tor,  and  less  than  one  year  after  the  entry  of  the  judgment^  was 
not  too  late.  Ibid, 

9.  In  setting  aside  the  judgment  of  distribution  in  such  case  it  is  not 

necessary  to  open  or  set  aside  the  settlement  of  the  estate.     Ibidm 

Estoppel.    See  Corporations,  4.    D£ED6»  5.    InsurakcBp  9,  10.    Salb 
OF  Chattei^,  6.    Trust8»  6. 
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EVIDENCE. 

See  AoENCY,  8-7.  Appsau  11.  Contracts,  3,  8.  CRnoKAii  Law,  8, 
10,  11,  14.  Deeds,  6,  7.  Ejectment,  1.  Equity.  Highways,  2. 
Homesteads.  Husband  and  Wife.  Insanity.  Insurance,  2,  8. 
Master  and  Servant,  22.  Municipal  Corporations,  7.  Prac- 
tice, 8.    Sale  of  Chattels,  4^  8, 11, 12, 14. 

1.  One  witness  haying  testified  that  at  a  certain  time  defendant,  who 

had  purchased  his  son's  business,  assumed  and  promised  to  pay 
tiie  SOU'S  debt  to  plaintiffs,  and  the  defendant  ana  two  other  wit- 
nesses who  were  present  at  the  time  haying  denied  that  any  such 
agreement  was  niade,  an  instruction  that  where  there  is  evidence 
both  of  an  affirmative  and  negative  character  the  affirmative  evi- 
dence is  entitled  to  the  greater  weight,  was  inapplicable  and  was 
properly  refused.    Joannes  v.  Millerdf  68 

2.  In  such  case  a  copy  of  a  letter  purporting  to  have  been  written  by 

plaintiffs  to  defendant,  alluding  to  some  change  in  the  relation  of 
the  parties  which  was,  not  specified,  was  properly  excluded  because 
not  the  original,  because  the  original  was  not  shown  to  have  been 
mailed  to  or  received  by  defendant,  and  because  immateriaL  Ibid, 

3.  In  an  action  for  personal  injuries  the  evidence  that  plaintiff  was 

strong  and  healthy  at  the  time  of  the  accident  is  held  to  be  suffi- 
cient to  justify  the  assumption  of  tliat  fact  in  a  hypothetical  ques- 
tion as  to  what  was  the  difficulty  with  which  she  was  afflicted. 
Tebo  V.  Auffusta,  405 

4.  A  physician,  who  had  testified  to  an  examination  of  the  plaintiff 

after  the  accident,  was  asked  to  assume,  in  addition  to  tne  facts 
stated  in  such  hypothetical  question,  what  he  knew  from  his  ijer- 
sonal  examination,  as  testifiea  to  by  him.  Heldjth&t  the  question 
was  still  an  abstract  one  upon  an  assumed  state  of  facts,  and  did 
not  call  for  the  opinion  of  the  witness  as  to  the  cause  of  the 
plaintiff^s  condition.  Ibid, 

5.  A  witness,  who  had  testified  that  plaintiff's  knee  was  much  swollen 

after  the  accident,  was  asked,  '*  Do  ^^ou  know  of  any  complaint, 
or  of  the  fact,  of  any  peculiar  feeling  in  the  limb?  "  An  objection 
to  the  question  as  incompetent  was  overruled,  and  the  witness 
answered,  "  At  times  she  feels  very  much  numbed,  she  has  said, — 
not  much  feeling  in  it."  Held,  that  as  the  question  was  fairly  ca- 
'  pable  of  a  construction  which  would  call  for  a  proper  answer,  its 
allowance  without  expressly  limiting  its  scope  would  not  work  a 
reyersal,  especially  as  tliere  was  no  motion  to  so  limit  it  or  to 
strike  out  tiie  improper  answer.  Ibid, 

6.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 

pile  of  snow  placed  in  the  street  by  defendant's  employees,  evi- 
dence as  to  their  piling  snow  in  the  street  should  be  limited  to  the 
place  of  the  accident  or  its  immediate  vicinity.  Mayer  v,  MU- 
roaukee  St  R  Co.  522 

7.  A  witneas  having  testified  to  having  seen  snow  piled  in  several 

different  places  in  the  vicinity,  among  others  at  the  exact  place 
in  question,  a  motion  to  strike  out  his  entire  answer  was  properly 
overruled.  ibioL 

8.  The  admission  in  evidence  of  an  inaccurate  plat  is  not  a  material 

error  where  the  jury  viewed  the  premises  and  it  does  not  app^r 
that  the  inaccuracy  could  have  had  any  prejudicial  effect.     Ibid, 

Examination  of  offenders.    See  Criminal  Law,  7. 

Exceptions.    See  Appeal,  4r-14.    Garnishment,  1. 

Excessive  damages.    See  Damaoes,  1. 
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EXCISE  LAWa 

1.  The  provision  in  sec.  15486,  S.  &  B.  Ann.  Stats.,  as  to  the  form  of  bal- 
lots to  be  used  in  special  elections  to  determine  the  amount  to  be 
paid  for  liquor  licenses,  was  not  repealed  or  modified  by  cli.  28S, 
Laws  of  1893.  relating  to  general  elections  for  officers.  State  ex 
reL  Ennis  v.  JanesvUle,  157 

8.  Sei>arate  ballots  for  each  of  the  different  sums  which  might  be  fixed, 
and  having  such  sums  printed  thereon  respectively,  following  liie 
words  "  To  be  paid  for  license/*  were  in  conf ormitjr  with  said  sec. 
15486,  which  provides  that  the  ballots  "  shall  have  written  or  printed 
thereon  the  words  '  To  be  paid  for  license  $— ,'  and  shall  have 
written  or  printed  thereon  in  words  or  figures  the  sum  to  be  paid 
for  such  license,  according  to  the  will  of  the  person  voting,"  etc 

Ibid. 

3.  It  being  provided  that  notice  of  Such  special  election  shall  be  given 

in  the  manner  provided  for  giving  notice  of  general  elections,  the 
notice  is  to  be  given  in  the  manner  provided  in  sees,  ft-11,  ch.  288, 
Laws  of  1893.  Sees.  26, 27  of  that  act,  providing  for  publication  of 
the  nominations  to  office,  have  no  application.  Ibid. 

4.  Upon  certiorari  to  review  the  proceedings  of  such  an  election,  no 

irregularity  being  affirmatively  shown,  the  writ  was  properly 
quashed.  I  bid. 

5.  A  complaint  for  selling  liquor  without  a  license,  charging  such  a 

sale  in  a  certain  coimty  and  on  a  certain  day,  states  the  offense 
with  sufficient  certainty,  although  no  town,  city,  or  village  is 
named  in  which  the  sale  is  alleged  to  have  been  made.  State  v. 
Hickok,  161 

6.  The  moneys  derived  from  licenses  to  sell  intoxicating  li<}uors  may  be 

disposed  of  b^r  the  legislature  in  its  discretion,  and  its  (Nower  in 
this  respect  is  not  limited  by  any  requirement  of  uniformity 
among  the  political  subdivisions  of  the  state.  Sec.  23,  art  Iv, 
Const  (whicn  provides  that  ''  the  legislature  shall  establish  but 
one  system  of  town  and  county  government,  which  shall  be  as 
nearly  uniform  as  practicable  "),  is  not  applicable.  Hock  County 
V.  Edgerton,  288 

Executions.    See  Debtor  and  Creditor.    Homesteads. 

Executors  and  Administrators.    See  Estates  of  Decedents.  Sure- 
tyship, 1.    Wills. 

Exemptions.    See  Homesteads.    Taxation,  3. 

Expert  Testimony.    See  Evidence,  3-5.    Insanity,  2,  3.   Master  and 
Servant,  22. 

Extortion.    See  Municipal  Corporations,  9. 

Extra  compensation  of  executor.     See  Estates  of  Decedents,  3-5. 

False  Representations.    See  Insurance,  1,  2. 

Fellow-Servants.    See  Master  and  Servant,  4^  15. 

Fences.    See  Railroads,  8. 

Filing  of  contract  of  sale.    See  Loos  and  Timber. 

FiRB  Insurance.    See  Insurance,  4-10. 

Foreclosure. 
Of  lien  on  logs.    See  Change  of  Venue. 
Of  mortgage.    See  Voluntary  Assignment,  1. 

Foreign  Corporations.    See  Debtor  and  Creditor,  10. 

Fox  River  Improvement.    See  Waters. 
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Franchises  of  corporation.    See  Taxation,  ZS, 

Fraud.  See  Banks  and  Banking,  3,  4  CimnNAii  Law,  d.  Debtor 
AND  Creditor.  E<iuiTY.  Estates  of  Decedents,  6-9.  InsuRt 
ANCE,  1,  Sale  op  Chattels,  «.  Trusts,  1.  Voluntary  Assign- 
ment, 10. 

Frauds,  Statute  of.  See  Landlord  and  Tenant.  Logs  and  Tim- 
BBR.    Sale  of  Chattels,  5. 

Fraudulent  Banking.    See  Banks  and  Banking,  8,.  4 

Fraudulent  conveyance  of  incttmbered  real  estate.  See  Criminal 
Law,  ft. 

Fraudulent  Conveyances.    See  Debtor  and  Creditor. 

GARNISHMENT. 
See  Voluntary  Assignment,  ft. 

1.  The  failure  of  a  garnishee  to  object  or  except  to.  the  action  of  the 

trial  court  in  receiving  and  acting  upon  a  stipulation,  made  upon 
a  former  trial,  that  the  plaintiff  had  recovered  judgment  against 
the  principal  defendant,  was  a  waiver  of  any  objection  to  such 
action.    John  R,  Davis  Lumber  Co,  v.  First  Nat  BarHc,  4ft4 

2.  The  answer  of  a  bank  as  garnishee,  which  seems  to  show  that  mon- 

eys collected  by  it  on  a  draft  were  to  be  *'  used  only  for  account 
of "  the  principal  defendant,  and  which  does  not  allege  that  he 
had  transferred  his  title,  is  held  to  show,  at  least  prima /octe,  an 
indebtedness  to  the  principal  defendant,  notwithstanding  a  gen- 
eral denial  of  such  inuebteaness.  Ibid. 

HABEAS  CORPUa 

See  Contempt,  4, 

!•  On  habeas  corpus,  only  jurisdictional  questions  are  inquired  into. 
In  re  Rosenherg,  681 

2.  A  writ  of  habeas  corpus  will  not  be  issued  where,  upon  the  hearing 
of  the  application  therefor,  it  appears  that  the  court'  must,  in  the 
end,  remand  the  prisoner.  Ibid. 

HIGHWAYS. 

See  Municipal  Corporations,  10,*11. 

1.  Whether  it  was  negligence  to  ride  in  a  wagon  on  a  seat  not  an- 
chored thereto  is  held  a  question  properly  for  the  jury.  JenningK 
v.Albiony  22 

-2.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 
defective  highway,  it  was  error  to  permit  the  road  master,  who 
had  testified  that  the  alleged  hole  in  the  road  was  only  a  slight 
depression,  to  be  cross-examined  as  to  how  much  work  was  done 
in  repairing  the  place  after  the  accident,  for  the  purpose  of  show- 
ing that  there  was  a  defect.  [Whether  it  would  have  been  error 
if  the  question  had  been  allowed  merely  to  t^t  his  credibility  or 
to  impeach  the  truth  of  his  former  testimony,  and  the  effect  of  his 
Answer  had  been  properly  limited  by  the  court,  is  not  determined.] 
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8.  The  notice  of  an  injur^r  from  a  defective  highway,  given  pursuant 
to  sea  1339,  R.  S.»  stating  that  the  highway  was  insufficient  and 
obstructed  by  reason  of  old  planks  having  been  piled  in  the 
traveled  part  thereof  one  mile  east  of  the  village  of  O.  and  near  to 
and  a  little  east  of  the  fai-m  house  of  one  B.,  and  that  there  was 
an  embankment  at  tho  point  named,  is  held  to  be  reasonably  cer- 
tain and  to  point  out  sufficiently  the  place,  although  the  descrip- 
tion might  nave  been  made  more  definite.    Laird  v.  Otsego,         25 

4.  Whether  a  pile  of  old  planks  and  rubbish  left  by  the  roadside  upon 
repairing  a  bridge  was  an  insufficiency  or  defect  in  the  highwaVr 
as  being  an  object  naturallv  calculated  to  frighten  horses  of  ordi- 
na,ry  gentleness,  is  held  in  this  case  to  have  been  a  quc^stion  for  the 
jury.  Ibid, 

o.  In  an  action  for  injuries  alleged  to  have  been  caused  b^  old  planks 
and  rubbish  in  the  highway  which  frightened  plaintiff's  horse,  it 
appeared  that  there  was  a  pile  of  planks  and  rubbish  on  the  west 
side  of  a  bridge  and  also  some  planks  east  of  the  bridge,  and  tiie 
evidence  tended  to  sliow  that  the  horse,  after  being  frightened  at 
such  pile,  was  again  frightened  by  the  planks  east  of  the  bridge, 
and  tnat  but  for  the  second  fright  the  adcident  would  not  have 
happened.  The  court  refused  to  submit  in  the  special  verdict 
questions  as  to  whether  the  horse  was  frightened  and  shied  at  the 
planks  east  of  the  bridge  and  whether  that  was  the  efficient  and 
immediate  cause  of  the  accident,  and  ^ve  instructions  which 
tended  to  withdraw  the  attention  of  the  jury  from  that  point  and 
submitted  the  case  wholly  in  respect  to  the  pile  west  of  the  brid^ 
Held,  error.  Ibid. 

6.  Evidence  that  there  were  deep,  sliarp  holes  between  the  logs  of  a 

corduroy  road,  caused  by  their  ^^aual  wearing  out  and  rotting, 
was  sufficient  to  sustain  a  verdict  to  the  effect  that  the  highway 
was  defective  and  that  the  town  was  chargeable  with  notice  of  its 
condition.    Luedhe  v,  Mukiva^  57 

7.  Plaintiff  was  traveling  over  such  road,  at  a  time  when  it  was  cov- 

ered with  water  from  a  heavy  rain,  with  three  other  adults  and 
three  cliildren  in  a  democrat  wagon,  one  hind  spring  of  which  was 
broken,  lowering  that  comer  of  the  box  four  to  six  inches.  The 
wa^n  went  suddenly  into  a  deep  hole  between  the  logs,  and 
plamtiff,  with  the  rear  seat  on  which  she  was  riding,  was  thrown 
t)ackwards  out  of  the  wagon  and  injured.  Heldf  that  the  ques- 
tion of  contributory  negligence  was  for  the  jury.  Ibid, 

8.  In  an  action  for  the  value  of  a  horse  whose  death  was  alleged  to 

have  been  caused  by  a  ridge  of  ice  in  the  traveled  track  of  the 
highway,  there  was  no  material  inconsistency  in  a  special  verdict 
finding,  among  other  things,  tliat  the  highway  was  reasonably 
safe  and  passable  at  the  place  and  time  of  the  accident;  that  the 
town  did  not  have  notice  that  it  was  defective  a  sufficient  time 
before  the  accident  to  liave  made  it  passable;  and  that  the  plaint- 
iff was  guilty  of  contributory  negligence  in  having  his  team  and 
load  driven  over  the  highway  at  thieit  point  on  the  day  of  the  ac- 
cident   King  v,  Fartnington,  (© 

9.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 

defective  highway  the  jury  were  to  find  a  general  verdict  and  also 
to  answer  the  two  special  qiiestions  whether  the  highway  was  rea- 
sonably safe  and  whether  tne  plaintiff  or  her  driver  was  guiltyof 
any  want  of  ordinary  care  which  contributed  to  the  injurv.  The 
jury  returned  a  general  verdict  for  the  plaintiff,  found  tnat  the 
nighway  was  not  reasonably  safe,  and  answered  the  second  ques- 
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tiou  that  "  there  was  some  want  of  care."  Whether  such  answer 
was  sufficiently  certAin  as  a  finding  of  contributory  negligence  is 
not  determined,  but  it  is  held  that  it  was  proper  for  the  trial  court 
to  point  out  supposed  uncertainties  in  it  and  to  require  it  to  be 
made  clear  and  definite.    Coats  v.  Stanton,  190 

10.  It  was  error  in  such  case  for  the  court  to  tell  the  jury  that  if  they 

answered  the  second  question  in  the  affirmative  their  general  ver- 
,      diet  for  the  plaintiff  could  not  stand.  Ibid, 

11.  In  an  action  for  personal  injuries  sustained  by  plaintiff  while  driv- 

ing back  upon  tne  turnpike  from  a  temporary  track  which  had  been 
*  opened  through  snowdrifts  at  the  side  of  the  turnpike,  the  refusal 
to  instruct  the  jury  that  if  the  town  officers  deemed  it  imprac- 
ticable to  keep  the  snow  out  of  the  traveled  track  they  had  a 
right  to  open  a  track  on  the  side  thereof  was  not  error,  where  the 
general  charge  was  to  the  effect  that  if  the  road  at  the  point  in 
question  was  in  a  reasonably  safe  condition  it  was  not  defective. 
Vasa  V.  Waukesha,  387 

HOMESTEADS. 

See  Debtor  and  Creditor,  1. 

Plaintiff  left  the  premises  in  question,  which  were  then  his  home- 
stead, for  the  sole  purpose,  as  he  testified,  of  securing  the  rent 
therefrom  and  with  the  intention  to  return  in  six  months.  He 
built  another  house  suited  for  his  use,  and  which  he  in  fact  used,, 
on  a  lot  for  which  he  himself  paid,  and  witnessed  and  had  recorded 
a  contract  for  the  conveyance  of  said  lot  to  his  daughter,  in  which 
contract  it  was  described  as  his  homestead.  He  remained  away 
from  the  premises  in  question,  although  they  became  vacant  and  so 
remained  for  months,  for  more  than  six  years  after  leaving  them; 
but  he  testified  that  his  intention  had  always  been  to  go  back. 
Heldf  that  he  had  abandoned  the  premises  as  his  homestead,  and 
that  the  lien  of  a  judgment  against  him  had  attached  thereto. 
Hiq  ex  post  facto  professions,  after  circumstances  had  rendered  a 
return  advantageous,  were  insufficient  to  rebut  the  presumption 
that  his  removal  was  animo  manendi,  Blackburn  v.  Lake  Shore 
Traffic  Co.  8«a 

Horse-Racinq.    See  Arbitration. 

HUSBAND  AND  WIFE. 

See  Equity,  3.    Insurance,  8.    Marriage  and  Diyoroe.    Married 

Women. 

Where  the  authority  of  a  husband  as  agent  of  his  wife  is  not  in 
writing  or  required  to  be,  he  may  himself  testif  v  to  the  agency 
and  thus  qualify  himself  as  a  witness  for  his  wife.  R(^)ert8  v.  N. 
W.  Nat  Ink  Co.  210 

HYPOTHETiCAii  QUESTIONS.    See  Evidence,  8,  4. 

Imfubd  Intitation.    See  Negligence,  2,  4 

Iicprovement  of  navigation.    See  Waters. 

lafPROTEMENTS,  Recovery  for.    See  Ejectment,  2-5, 

Incapacity  to  contract    See  Insanity, 

Incest.    See  Criminal  Law,  7-14, 
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Inconsistenct. 
In  remedies.    See  Trusts,  6. 
In  special  verdict    See  Highways,  8. 

iNFAin^    See  Master  and  Servant,  5, 12,  22. 

Injunction.    See  Debtor  and  Creditor,  5.    Waste. 

INSANITY. 

1.  To  invalidate  a  man^s  act  by  reason  of  his  insanity  the  proof  must 

show  inability  to  exercise  reasonable  judgment  m  regard  to  such 
act    Boarman  v.  N.  W.  Miit  Relief  A8so.  144 

2.  In  an  action  upon  a  benefit  certificate  which  the  insured  had  ex- 

changed, a  short  time  before  his  death,  for  another  under  which 
there  could  be  no  recovery  in  case  of  suicide,  it  being  claimed  that 
such  exchange  was  invalid  because  of  his  insanity,  evidence  that 
he  had  become  sullen  and  quarrelsome  after  the  death  of  his  wife; 
that  he  had  treated  his  motlier  unkindly,  charged  her  with  want^ 
ing  to  get  his  insurance,  and  finally  left  her  house  in  a  passion; 
that  he  had  said  men  were  following  him  or  were  going  to  kill 
him;  that  he  had  had  trouble  ^-ith  a  fellow  laborer:  and  that  he 
had  taken  his  own  life,  either  deliberately  or  by  accident, —  together 
with  the  opinion  of  a  medical  expert,  based  on  a  hypothetical 
statement  of  the  facts,  that  he  died  insane  but  that  he  might  have 
been  capable  of  doing  ordinary  business,  depending  on  Uie  ques- 
tion whether  there  were  any  delusion  in  his  mind  regarding  it, — 
is  held  insuiOScient  to  carry  the  question  of  insanity  to  the  jury,  in 
the  absence  of  any  evidence  of  any  such  delusion  or  that  he  did 
not  reason  intelligently  and  act  rationally  in  the  matter  of  the 
exchange,  and,  on  the  contrary,  it  being  shown  that  he  did  so 
reason  and  act  IbidL 

&  The  testimony  of  a  nonexpert  witness  that  he  had  worked  for  a  few 
days  with  the  deceased  shortly  before  his  death,  and  that  he  be- 
came quarrelsome  and  got  mad  at  the  witness  because  of  the 
latter^s  failure  to  drive  the  horse  straight  while  deceased  was 
holdinp;  an  ice  plow,  did  not  show  facts  entitling  such  witness  to 
give  his  opinion  on  the  question  of  sanity.  IbicL 

4  A  man  seventy-nine  years  old,  infirm  in  mind  and  body,  nearly 
blind,  and  very  hard  of  hearing,  who  had  had  a  stroke  of  paralysis 
and  did  not  recognize  even  his  children  until  informed  who  they 
were,  executed  to  his  son,  with  whom  he  lived,  a  satisfaction  of  a 
mortgage  which  was  nearly  all  his  j^ropert^r.  The  son  had  the 
satisfaction  recorded  at  once,  but  said  nothing  about  it  to  the 
other  children,  who  were  frequently  at  his  house,  and  they  learned 
of  it  only  after  the  father's  death,  eight  months  later.  The  notary 
who  took  the  acknowledgment,  and  who  was  the  only  disinter- 
ested person  present  during  the  transaction,  told  the  son  at  the  time 
that  he  doubted  if  the  father  was  not  too  weak  in  mind  for  the 
transaction  of  such  business,  and  testified  at  the  trial  that  his  opin- 
ion still  was  that  the  father's  mind  was  **  a  little  short  of  doing  tnat 
kind  of  business."  Other  witnesses  testified  to  the  effect  that  the 
father  '*  was  not  right  in  his  sense  any  more."  On  the  other  hand, 
witnesses  for  the  son  testified  that  the  father's  mental  condition 
was  very  fair,  and  that  in  their  opinion  he  could  understand  com- 
mon business  transactions.  Held,  that  the  evidence  established 
the  incapacity  of  the  father,  and  that  a  finding  of  the  trial  court 
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that  he  was  mentally  competent  to  transact  business  was  erro- 
neous.   Henrizi  v,  Kmr,  344 

Insolvency.    See  Debtor  and  Creditor.    Mutual  Insurance  Com- 
panies.   Voluntary  Assignment. 


INSTRUCTIONS  TO  JURY. 

See  Appeal,  10.  Criminal  Law,  .5-5, 11, 14.  Damages, 2.  Evidence,!. 
Highways,  5,  9-11.  Master  and  Servant,  7-10,  20,  22.  Negli- 
gence, 1. 

1.  It  is  not  error  to  refuse  to  jj^ve  an  instruction  which,  though  stat- 

ing correctly  an  abstract  rule  of  law,  is  not  applicable  to  the  case. 
Joannes  v,  Millerd,  68 

2.  It  is  the  duty  of  the  court  to  decide  whether  a  proposed  instruction 

is  applicable  to  the  evidence,  and  it  is  error,  upon  giving  an  in- 
struction, to  say  that  tlie  jury  may  use  it  as  far  as  they  find  it 
applicable.     Gtiinard  v,  Knapp-Stout  dk  Co.  Company,  123 

INSURANCE. 
Accident 

1.  An  accident  policy,  the  validity  of  which  was  conditioned  on  the 

truthfulness  of  ttie  statements  in  the  application  therefor,  was 
avoided  by  a  false  statement  in  such  application  as  to  the  occu- 
pation of  the  insured.    Miirphey  v.  Am,  Mut,  Ace  Asso.  206 

2.  An  applicant  for  accident  insurance  stated  that  he  was  a  carpenter 

and  millwright.  In  an  action  on  the  policy  he  testified  tnat  at 
the  time  he  made  the  application  he  was  cutting  cordwood,  and 
that  at  the  time  of  the  accident  some  months  later,  he  "  was  fram- 
ing timbers  —  framing  sets  and  caps.''  He  was  impeached  by 
several  of  his  neighbors,  one  of  whom  testified  that  he  was  not  a 
carpenter  and  millwright,  and  this  testimony  was  not  contra- 
dicted. Held,  that  a  finding  of  the  jury  that  he  was  a  carpenter 
when  he  made  the  application  was  contrary  to  the  evidence.  Ibid, 

Life,    See  Insanity,  2,  3. 

3.  Where  a  man  who  had  gone  to  bed  as  usual  was  found,  early  in  the 

morning,  drowned  in  a  cistern  which  liad  a  curbing  of  boards 
about  four  inches  above  the  ground,  with  an  opening  of  but  fifteen 
by  twenty  inches,  the  inference  of  suicide  is  sufficient  to  overcome 
any  presumption  of  accident  that  might  otherwise  be  indulged. 
Johns  V,  N.  W.  Mut  Relief  Asso.  332 

Fire.    See  Mutual  Insurance  Companies. 

4.  Where  property  insured  in  plaintiff's  name  belonged  to  a  firm  of 

which  he  was  a  member,  and  the  evidence  was  conflicting  as  to 
whether  the  agent  of  the  defendant  knew  such  fact  and  waived 
the  condition  in  the  policy  respectin^j  the  same,  a  special  verdict 
which  left  undetermined  the  question  of  such  waiver  was  de- 
fective.   McFetridge  v.  Am.  Fire  Ins.  Co.  188 

5.  A  provision  in  a  policy  that  in  case  of  other  insurance  the  insurer 

should  be  liable  only  for  a  ratable  proportion  of  the  loss,  is  given 
effect  in  an  action  on  the  policy,  although  not  pleaded  by  defend- 
ant, where  the  proof  of  loss  put  in  evidence  by  plaintiff  showed 
that  there  was  other  insurance  and  the  amount  thereof.  Jhid. 
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6.  A  provision  in  a  policy  that  the  sale  or  transfer  of  the  whole  or  anj 

portion  of  the  property  without  the  consent  of  the  insurer  indorsed 
thereon  should  avoid  the  policy,  could  be  waived  without  a  writ* 
ten  indorsement.  IbicL 

7.  A  waiver  of  such  a  forfeiture  being  indicated  by  the  answer  in  an 

action  on  the  policy,  a  special  verdict  finding  ^px>und  for  the  for- 
feiture but  not  determining  the  question  of  waiver  was  defective. 

IbidL 

S.  A  husband  authorized  by  his  wife  to  manage  her  property  and  keep 
it  insured  having,  as  her  agent,  taken  charge  of  and  controlled 
such  proper^,  effected  insurance  thereon,  paid  the  premium,  and 
received  and  retained  the  policy,  and  she  having  disappeared  so 
that  she  could  not  be  communicated  with,  it  was  competent  for 
him,  as  such  agent,  to  make  proofs  of  loss  and  to  commence  and 
prosecute  an  action  on  the  policy  in  her  name.  [Whether  he 
would  be  entitled  to  receive  the  proceeds  of  a  judgment  in  such 
action,  not  determined.]    Roberts  v.  N.  W,  Nat  Ins.  Co,  210 

9.  The  owner  of  a  building  and  personal  property  which  were  insured 
disappeared  before  they  were  burned.  Within  the  time  specified 
in  the  policy  for  the  furnishing  of  proofs  of  loss,  an  adjuster  of 
the  company,  having  full  autnori^,  received  from  the  owner's 
agent  a  list  of  the  personal  property  destroyed,  with  the  values 
thereof,  and  retained  it,  and  told  said  agent  that  he  was  ready  to 
settle  if  the  owner  were  there,  and  that  because  the  owner  was  not 
there  he  could  not  settle.  No  other  proofs  of  loss  were  requested 
by  the  company.  Held,  that  the  list  mentioned  must  be  regarded 
as  proofs  of  loss,  and  that  the  company  was  estopped  to  object 
that  no  suflficient  proofs  had  been  furnished.  loicL 

10.  As  against  such  estoppel,  the  company  is  not  aided  by  a  clause  in 
the  policy  providing  that  no  waiver  of  its  conditions  should  be 
effectual  unless  indorsed  thereon.  Ibid^ 

Insurance  Companies.    See  Mutual  Insurance  Companies.    Subb- 

TYSHIP,  8, 4. 

Intent.  See  Criminal  Law,  18.  Debtor  and  Creditob,  1,  2l  Debdb^ 
6,7, 

Interest.    See  Mutual  Insurance  Companies,  1.    Pabtnbbship,  2L 

Intervention.    See  Practice,  4,  5. 

iNTOXiCATma  Liquors.    See  Excise  Laws. 

Joinder. 
Of  counts  in  information.    See  Criminal  Law,  8,  9. 
Of  causes  of  action.    See  Master  and  Servant,  18.    Suretyship,  4. 
Of  parties.    See  Corporations,  5.    Master  and  Servant,  18.    Sure- 
tyship, 3. 

Judicial  Power.    See  Municipal  Corporations,  8,  (L 

JUDGMENT. 

On  special  verdict:  Setting  aside  answers. 

A  motion  to  set  aside  the  answers  to  some  of  the  questioiis  in  a 
special  verdict,  and  for  judgment  in  favor  of  defendant  on  the 
answers  to  others,  was  properly  denied.  McFetridge  v.  ^fik  Fire 
Ins.  Co.  18S 

Nonsuit    See  Contracts,  2.    Court  and  Jury. 

When  binding  judgment  can  be  entered:  Parties.    See  WuiS,  8L 
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Against  principal  defendant:  StipukUion,    See  Garnishment,  1. 

Against  one  partner  in  favor  of  the  other.    See  Pabtnbbship,  1. 

For  deficiency  on  foreclosure  of  mortgage,  See  Voluntary  Assign- 
ment, 1. 

In  divorce  action:  Alimony,    See  Marriage  and  Divorce,  4 

Lien  of  Judgment    See  Homesteads.    Trusts*  1. 

Contradiction  of  judgment  by  evidence  of  agreement  between  parties. 
See  Marriage  and  Divorce,  6. 

Validity:  Who  may  attack.    See  Debtor  and  Creditor,  8-5. 

Vacating  judgment.    See  Estates  of  Decedents,  6-9. 

Description  of  judgment  in  notice  of  appeoL    See  Justices'  Courts,  8. 

Reversal  on  appeal,  etc  See  Appeal,  4,  6,  7, 11, 12, 14  Attorneys  at 
Law.  Corporations,  6,  7.  Criminal  Law,  2^  4,  10,  14  Eject- 
ment, 5.  Evidence,  5,  8.  Highways,  2, 10, 11.  Instructions  to 
Jury.  Justices'  Courts,  2.  Master  and  Servant,  7-10.  Part- 
nership, 4.    Verdict. 

Judgment  in  appellate  court    See  Waters.  0. 

JuRiSDicnoN.  See  Contempt.  Criminal  Law,  1.  Estates  of  De- 
cedents, 2,  d.  Habeas  Corpus,  1.  Jxtstices'  Courts.  Receiv- 
ers.   WiLiis,  a 

Jury:  Disagreement    See  Criminal  Law,  6. 

JUSTICES'  COURTa 

Jurisdiction,    See  Criminal  Law,  1. 

1.  Jiirisdiction  of  a  justice's  court  will  not.be  presumed,  but  must  ap- 

pear upon  the  face  of  the  proceedings.    Jones  v.  Hunt,  199 

2.  The  judgment  of  a  justice  will  be  reversed  on  certiorari  where  his 

docket  does  not  show  the  nature  of  the  action  or  of  the  plaintiff's 
clum  or  that  there  were  any  pleadings,  and  nothing  in  tne  return 
gives  any  information  in  respect  thereto,  since  jurisdiction  of  the 
subject  matter  does  not  appear.  Ibid, 

Appeal  from.    See  Change  of  Venue. 

8.  The  notice  of  ai)peal  from  the  judgment  of  a  justice  in  replevin  is 
sufficient  if  it  identifies  the  party  appealing  and  the  cause  in  which 
and  iudgment  from  which  the  appeal  is  taken,  although  it  fails  to 
mention  the  value  of  the  property  as  found  and  that  it  was  or- 
dered to  be  delivered  to  the  plaintiff.     Hender  v.  Ring,  858 

Justification  of  suretie&    See  Voluntary  Assignment,  8. 

Laches.    See  Corporations,  4.    Estates  of  Decedents,  7, 8. 

Land  Contract.    See  Agency,  5,  6.    Logs  and  Timber. 

LANDLORD  AND  TENANT. 

There  can  be  no  surrender  by  operation  of  law  of  a  lease  for  a  term 
exceeding  one  year  while  the  tenant  retains  possession,  as  tenant, 
of  the  lectfied  premises  or  any  material  portion  thereof.  Bumham 
V.  O'Orady,  461 

Lands  Sold  for  Taxes.    See  Tax  Titles. 

Leading  QussnoNa    See  Agency,  8.    Criminal  Law,  10. 
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License  to  cut  wood.    See  Wast& 

License  La.w&    See  Exoisb  Laws. 

Lien. 
On  loes,  etc    See  Change  op  Venue. 
Of  judgment    See  Homesteads.    Trusts,  1« 

Life  Insurance.    See  Insurance,  a. 

LIMITATION  OF  ACTIONa 

See  Adverse  Possession.    Corporations,  4    Waters,  5. 

To  suspend  the  running  of  the  statute  of  limitations,  under  sec.  4S9ir 
R.  S.  (providing  tliat ''  if  after  a  cause  of  action  shall  have  accrued 
against  any  person  he  shall  depart  from  and  reside  out  of  thia 
state,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as  anjr 
part  of  the  time  limited  for  the  commencement  of  such  action  "), 
the  defendant  must  have  acquired  a  fixed  and  permanent  abode 
or  dwelling  place  out  of  the  state,  for  the  time  being  at  least. 
Farr  v.  Durant,  341 

LiQ0ORs>  Sale  of.    See  Excise  Laws. 

LOGS  AND  TIMBER. 

See  Change  of  Venue.    Mortqages.    Replevin,  2.    Sale  of  Chat- 

TEI5, 1,  2,  5,  (J.    Trusts,  4r-6. 

A  contract  for  the  sale  of  standing  timber,  givinf^  the  vendee  the 
right  to  cut  and  remove  the  same,  and  providing  that  the  title 
sl^U  remain  in  the  vendor  until  payment  of  the  purchase  price, 
is  not,  even  after  the  cutting  and  removal  of  the  timber,  a  con- 
ditional sale  of  personal  property  nor  a  chattel  mortgage,  and 
nesd  not  be  filed  as  such  under  sec.  2314  or  sec.  2317,  R.  S.  Bent  v. 
Hooeie,  625 

MAuniASANOE  in  office.    See  Municipal  Corporations,  l-Q. 

MALICIOUS  PROSECUTION. 

An  action  for  malicious  prosecution  mav  be  maintained  asainst  one 
who  maliciously  and  without  probable  cause  procureof  the  issu- 
ance of  a  criminal  warrant  and  the  arrest  of  ihe  plaintiff  thereon, 
although  the  complaint  on  which  the  warrant  was  issued  failed 
to  state  a  criminal  offense  and  the  warrant  was  void.  Beuthner 
V.  EUinger,  439 

Mandamus.    See  Drains,!. 

MARRIAGE  AND  DIVORCK 

1.  Sec.  2355,  R.  S.,  providing  that "  when  either  partv  shall  be  sen- 
'tenced  to  imprisonment  for  life,  the  marriage  shall  be  thereby  ab- 
solutely dvBBolved,  without  any  judgment  of  divorce  or  other  legal 
process,  and  no  pardon  grantea  to  the  party  so  sentenced  shall 
restore  such  party  to  his  or  her  conjugal  rights,"  is  a  valid  enact- 
ment, not  in  confiict  with  sec  24,  art  IV,  Const.,  which  provides 
that  the  legislature  shall  never  grant  any  divorce.    State  v,  Duket. 
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2.  Where  a  marriaffe  had  been  so  dissolved  by  sentence  of  the  husband, 

the  marriage  of  the  wife  to  another  persmi,  pending  a  review  of 
the  case  in  the  supreme  court,  was  valid,  and  was  not  avoided  by 
the  subsequent  reversal  of  the  sentence  for  error  and  not  for  want 
of  jurisdiction.  IbicL 

3.  Evidence  that  a  husband  had  neglected  properly  to  care  for  and  sup- 

port his  ^dfe,  though  able  to  do  so;  that  he  had  bestowed  oppro- 
brious epithets  upon  her  and  subjected  her  to  personal  indignities; 
that  angry  altercations  had  occurred  between  them;  and  that  his 
sons  had  ill-treated  her  in  his  presence  and  without  rebuke  — 
together  with  the  fact  that  the  relations  between  them  had  been 
imbittered  by  the  incidents  of  the  trial — is  heldy  although  the 
wife  was  not  wholly  without  fault  on  her  part,  to  have  justified 
the  granting  of  a  divorce  from  bed  and  board  forever  (under  subd. 
3,  sec.  3357,  R.  S.)  on  the  ground  that  the  husband,  being  of  suffi- 
cient ability,  had  neglected  to  provide  for  the  wife,  and  that  it 
was  unsafe  and  improper  for  them  to  live  together.  Hacker  t\ 
Hacker,  325 

4.  An  allowance,  made  to  the  wife  by  a  judgment  of  divorce,  of  suma 

payable  at  regular  intervals  from  year  to  year,  denominated  ali- 
mony and  not  declared  to  be  a  division  of  the  husband's  estate, 
was  alimonv  pure  and  simple,  and  ceased  upon  the  death  of  the 
husband.    Maxwell  v.  Sawyer,  852 

5.  The  terms  and  legal  effect  of  such  judgment  could  not  be  contra- 

dicted by  evidence  of  a  parol  agreement  between  the  parties,  made 
before  the  judgment  was  entered,  tliat  the  alimony  should  con- 
tinue during  the  life  of  the  wife.  IbidL 

MARRIED  WOMEN. 

See  Equity,  3.    Husband  and  Wife.    Marriage  and  Divorce. 

A  note  signed  by  a  wife  with  her  husband  to  secure  the  payment  of 
his  debt  arismg  out  of  his  agency  for  the  payee,  and  to  procure 
a  new  contract  of  agencv  in  the  names  of  both  husband  and  wife, 
is  held  void  as  to  the  wife  because  having  no  relation  to  her  sepa- 
rate estate  or  individual  earnings,  the  new  contract  of  agency  not 
being  the  inauguration  of  a  separate  business  by  her,  but  merely 
a  contrivance  whereby  &^e  mi^t  become  surety,  not  only  for  her 
husband's  antecedent  debt,  but  also  for  his  future  conduct  of  the 
business  of  the  agency.    Emerson-Talcott  Co,  v.  Knapp,  84 

Marshfield  city  charter.    See  Municipal  Corporations,  10, 11. 

MASTER  AND  SERVANT. 

Contract  of  employment    See  Agency,  1-8.  ^ 

Injury  to  third  person:  Tort  of  servant:  Scope  of  employment, 

1.  Defendant's  foreman,  having  general  charge  of  the  work  on  a  build- 
ing and  particular  charge  of  moving  the  derricks,  stretched  a  guy 
rope  across  an  adjacent  railroad  track  to  aid  in  taking  down  a 
derriok,  and  plaintiff,  a  switchman,  was  caught  by  the  rope  and 
thrown  from  the  top  of  a  freight  car  moving  on  the  track.  Held, 
that  the  foreman  was  acting  within  the  scope  of  his  employment, 
although  he  had  disregardea  instructions  to  call  upon  a  derrick 
specialist  for  assistance  when  taking  down  a  derrick.  Reivke  v. 
ientley,  457 
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Injuries  to  aervanta:  Defective  machinery ,  etc:  Assumption  of  risk. 

2.  The  dansers  of  wdhdng  in  a  sawmill  when  it  was  so  filled  with 
steam  nrom  an  incomplete  exhaust  pipe  and  from  a  leak  that  it 
was  difficult  to  see  to  ao  the  work,  and  when  the  machinery  and 
rollers  were  slippery  by  reason  of  the  condensation  and  freezing 
of  the  steam  thereon,  were  obvious  to  and  were  assumed  by  a  skillea 
workman  who  continued  to  work  therein.  Peterson  v.  Sherry 
Lumber  Co.  83 

5.  So,  also,  the  risk  consequent  upon  the  improper  location  of  the  bond 

or  guard  placed  above  the  saws  on  an  '^  ed^r  "  to  prevent  boards 
or  fragments  from  being  thrown  back,  bemg  obvious  to  a  work- 
man exi)erienced  in  the  use  of  such  machines,  was  assimaed  by  him. 

IbicL 

4.  The  evidence  in  this  case  not  affording  ground  for  more  than  a  mere 
conjecture  that  the  alleged  negligence  and  default  of  defendant 
caused  or  contributed  to  cause  the  death  of  plaintiff's  intestate, 
who  was  killed  by  a  board  thrown  back  from  the  edger  at  which 
he  was  working  in  defendant's  sawmiU,  but,  on  the  contrary,  tend- 
ing strongly  to  show  that  the  accident  resulted  from  the  negli- 
gence of  a  fellow-servant,  which  caused  the  board  to  get  creunped 
or  pinched  on  the  saw,  a  verdict  for  defendant  was  properly  di- 
rected. Ibid, 

-5.  An  employee  eighteen  years  old,  of  ordinary  intelligence  and  accus- 
tomea  to  work,  is  held  to  have  assumed  the  risks  incident  to 
wheeling  dirt  along  a  timber  ten  inches  wide,  which  bridged  a 
space  of  about  twenty  feet  and  was  ten  or  twelve  feet  above  the 
ground,  in  a  wheelbarrow  whose  axle,  to  his  knowledge,  did  not 
run  true,  but  which  he  had  himself  selected  for  this  use  from  a 
pile  of  wheelbarrows.    Casey  v.  C,  St  P.,  M.  &  O,  It  Co.  113 

6.  In  an  action  for  t^e  death  of  plaintiff's  intestate,  alleged  to  have 

been  caused  by  the  negligent  and  defective  construction  of  the 
track  in  defendant's  mm  yard  along  which  the  deceased  was  as- 
sisting in  moving  a  car  loaded  with  lumber,  by  reason  of  which 
the  car  left  the  track  and  the  lumber  fell  upon  him,  the  evidence 
(stated  in  the  opinion)  is  Jieid  sufficient  to  sustain  a  verdict  for  the 
plaintiff.    Suter  v.  Park  A  Nelson  Lumber  Co.  118 

7.  In  such  case  a  charge  to  the  jury  which  made  the  questions  of  as- 

sumption of  risk  and  contributory  negligence  turn  upon  whether 
the  deceased  knew  and  fuUy  comprehenSed  the  danger,  instead  of 
whether,  in  the  exercise  of  ordinary  care,  he  ought  to  have  ob- 
served and  comprehended  such  danger,  was  erroneous.  Ibid, 

8.  An  instruction  which  left  the  jury  to  infer  that  the  plaintiff  was 

entitled  to  recover  unless  they  found  that  the  deceasea  "recklessly 
exposed  himself  to  peril  of  the  existence  of  which  he  knew,  and 
failed  to  exercise  the  care  for  his  personal  safety  that  might  rea- 
sonably be  expected  of  him,  and  such  conduct  on  his  part  con- 
tributed to  the  injury,"  was  misleading.  Ibid. 

^.  In  an  action  for  personal  injuries  sustained  by  an  employee  while 
oiling  machinery  in  a  sawmill,  instructions  asked  by  defendant, 
which  were  particularly  applicable  to  the  testimony  and  correctly' 
stated  the  law  as  to  assumption  of  risk  and  contributory  negb- 

§ence,  were  given  with  the  statement  that  the  jury  might  use 
tiem  as  far  as  they  found  them  applicable.  Heia,  that  the  error 
was  not  cured  by  subsequently  charging  the  jury  to  the  effect 
that  a  man  must  use  due  diligence  and  use  his  senses*  and  if  he 
fails  to  use  such  diligence  as  a  man  of  ordinary  prudence  would. 
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and  thereby  suffers  an  injury,  he  has  not  used  ordinar>'^  care. 
Ouinard  v,  Knapp-Stout  <fc  Co,  Company,  123 

10.  In  submitting  for  special  verdict  the  question  whether  plaintiff  was 
.  injured  by  defenaant's  want  of  orainary  care,  which  caused  the 

injury,  it  was  error  to  charge  that  if  the  jury  found  that  there 
was  a  want  of  ordinary  care  on  defendant's  part  they  should  an- 
swer the  question  in  the  afOlrmative,  since  this  withdrew  from 
them  the  question  whether  such  want  of  ordinary  care  was  the 
proximate  cause  of  the  injury.  IbicL 

11.  From  the  mere  fact  that  an  employee,  after  being  engaged  in  oil- 

ing the  machinery  in  a  sawinill,  asked  to  be  retained  in  such 
work,  it  cannot  be  held  that  he  represented  himself  as  competent 
for  the  positioh  and  assumed  all  the  risks,  it  not  appearing  that 
such  request  had  anything  to  do  with  his  retention.  Ibid. 

13.  Plaintiff's  intestate,  a  minor  employee  of  defendant,  was  killed  while 
assisting  in  the  skidding  of  logs.  The  skidwav  was  at  the  foot  of 
a  steep  hillside,  down  which  the  logs  were  rolled,  the  employees 
catching  and  straightening  them  when  the^  began  to  roll  crooked. 
The  int^tate,  without  any  previous  experience  in  this  work,  had 
been  engaged  in  it  for  about  five  days  when  he  was  run  down  by 
a  rolling  log  and  killed.  Upon  the  evidence  (tending  to  show, 
among  other  things,  that  the  work  had  elements  of  danger  not 
obvious  to  the  inexperienced)  it  is  held  that  the  questions  whether 
the  deceased  was  adequately  instructed  as  to  the  ordinary  dan- 
gers of  the  employment,  and  whether  he  assumed  the  risk,  were 
for  the  jury.     yVoiski  v.  Knapp-Stout  <&  Co.  Company,  178 

13.  It  is  the  duty  of  an  employer  to  exercise  reasonable  care  and  cau- 

tion to  protect  his  employees  from  avoidable  dangers;  and  an  em- 
ployee, oy  accepting  and  entering  on  the  employment,  does  not 
assume  the  risk  consequent  upon  a  failure  of  the  employer  to  per- 
form such  duty.    Promer  v.  M.,  L.  S.  A  W.  R,  Co,  215 

14.  Plaintiff,  while  working  at  night  on  the  repair  force  in  defendant's 

yard,  was  struck  and  injured  by  a  rapidly  movins  detached  car 
which  had  been  kicked  by  a  switch  engine  upon  tne  main  track 
without  any  person  or  light  on  its  front  end  to  give  warning  of 
its  approach.  Upon  the  evidence — tending  to  show,  among  other 
things,  that  the  point  at  which  the  car  was  kicked  upon  the  track 
could  not  be  seen  from  the  place  where  plaintiff  had  been  at  work; 
that  he  had  just  started  to  leave  that  place  and  was  walking  be- 
side the  track  with  his  back  to  the  car;  and  that  he  did  not  see  it 
I  or  hear  anything  to  indicate  its  approach — it  is  held  that  the  ^ues- 
^  tions  of  negligence  and  contributory  negligence  were  for  the  jury. 

Ibvd, 

15.  Negligence  of  an  employee  who  had  been  directed  by  defendant's 

yard  foreman  to  accompany  the  car,  in  riding  on  the  rear  in- 
stead of  the  front  end  thereof,  so  that  he  could  give  no  warning 
of  its  approach,  is  to  be  imputed  to  defendant^  as  a  failure  to  per- 
form a  duty  which  it  owed  the  plaintiff.  ihid. 

16.  A  complaint  alleging  in  substance  that  defendant  operated,  in  its 

business  of  manufacturing  timber  into  firewood,  a  machine  which 
it  knew  to  be  defective  and  dangerous  in  that  the  saw  was  defect- 
ively and  insecurely  fastened  to  its  shaft;  that  plaintiff  was  em- 
ployed to  work  upon  or  with  this  machine;  that,  to  defendant's 
knowledge,  he  was  inexperienced  in  such  work  and  ignorant  of 
the  defect;  that  defendant  gave  him  no  instructions;  and  that  he 
was  injured,  without  his  fault,  by  reason  of  the  defect  in  the  ma- 

VOL.  90—43 
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chine  —  is  held  to  state  a  cause  of  action.  Oreenberg  v.  Whitcomb 
Lumber  Co,  225 

17.  An  agent  of  a  corporation,  whose  duty  it  was  to  provide  safe  ma- 

chinery, but  who  set  an  inexperienced  employee  to  work  upon  a 
machine  which  he  knew  to  be  defective  and  dangerous,  was  gpiiity 
of  a  misfeasance  and  is  responsible  to  such  employee  for  injuriea 
occasioned  thereby.  Ibid, 

18.  In  such  case  the  corporation  and  the  a^ent,  being  both  liable  for 

the  same  acts  of  negligence,  may  be  joined  as  defendants,  and  a 
complaint  charging  such  negligence  against  both  states  but  a 
single  cause  of  action.  Ibid^ 

19.  Plaintiff,  an  employee  in  defendant's  shops,  was  injured  by  reason 

of  the  voluntarT-  starting  of  a  lathe  after  he  had  stopped  it.  The 
clutch  attached  to  the  shaft  from  which  the  lathe  was  driven  was 
out  of  repair  and  could  not  be  disconnected  by  means  of  the  lever 
so  as  to  stop  the  running  of  the  belt.  With  knowledge  of  the  de- 
fect, plaintiff  had  continued  to  work  at  the  lathe  for  several  weeks 
before  he  was  injured;  but  he  alleged  that  defendant  had  from 
time  to  time  promised  to  remedy  the  trouble,  and  that  he  had  con- 
tinued at  the  work  relying  on  such  promises.  A  finding  of  the  jury 
that  plaintiff  did  not  continue  operating  the  lathe  longer  than  a 
reasonable  time  after  he  knew  of  the  defect  as  it  then  existed,  is 
held  to  be  sustained  by  the  evidence.  Ferrisa  v.  Berlin  Machine 
Work8,  541 

20.  Under  the  evidence  (tending  to  show,  among  other  things,  that  em- 

ployees were  not  allowed  to  fix  their  own  machines),  it  was  not 
error  to  charge  the  iury  that  it  was  the  duty  of  defendant  to  pro- 
vide the  plaintiff  with  tools,  appliances,  and  machinery  which  were 
reasonably  safe  and  fit  for  him  to  perform  the  work  required  of 
him,  and  to  keep  such  tools,  appliances,  and  machinery  in  reason- 
ably safe  and  good  repair,  ana  that  it  was  not  the  servant's  duty 
to  examine  the  tools  and  machinery  with  which  he  was  required 
to  work,  unless  it  was  specially  committed  to  his  care.  Ibid, 

21.  Although  the  jury  found  that  plaintiff  knew  when  he  stopped  the 

lathe  that  it  was  liable  to  start  voluntarily  unless  he  locked  it, 
that  he  did  not  lock  it,  and  that  he  could  have  locked  it  and  thus^ 
have  prevented  all  danger  of  its  starting,  a  further  finding  that 
he  was  not  guilty  of  any  want  of  ordinary  care  in  failing  to  lock 
the  lathe  is  field  to  be  sustained  by  the  evidence.  Ibid, 

22.  In  an  action  by  a  minor,  eighteen  years  of  age,  for  injuries  received 

while  employed  in  defendant's  factory,  an  instruction  to  the  effect 
that  the  jury  might  consider  the  appearance  of  tJie  plaintiff,  as  he 
had  been  exhibited  before  them  on  tne  witness  stana,  in  determin- 
ing the  question  of  his  intelligence  and  capacity  to  apprehend  and 
avoid  the  danger  incident  to  his  employment,  was  not  erroneous. 
Disotell  V.  Henry  Luther  Co,  635 

Maxims. 
ExpresKio  unius  est  exclusio  alterius,  604 
Qui  haeret  in  litera  haeret  in  cortice,  71. 
8io  utere  tuo  ut  alienuin  non  laedas,  404 
Volenti  non  fit  injuria,  116. 

Measure  op  Damages.    See  Damages.    Sale  op  Chatteub,  10-12L 

Medical  Jurisprudence.    See  Evidence,  3-5. 

Mental  Capacity.    See  Insanity.    Master  and  Servant,  23. 

Mental  Suffering.    See  Damages,  2. 
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Millers*  Mutual  Insurance  Companies.    See  Mutual  Insurance 
Companies,  3-6. 

3IILL8  AND  Mill  Dam&    See  Waters. 

Milwaukee  city  charter.    See  Criminal  Law,  1.    Taxation,  8. 

Mingling  of  goods,  etc.    See  Replevin,  2.    Trusts,  2,  3. 

Minors.    See  Master  and  Servant,  5, 12,  22. 

Misfeasance  by  agent    See  Master  and  Servant,  17. 

Mistake.    See  Adverse  Possession,  1.    Deeds,  6,  7. 

MORTGAGEa 

See  Ejectment,  8.   Insanity,  4.   Voluntary  Assignment,  1, 7.   Waste, 

Where  the  purcliase  money  for  land  was  advanced  by  one  who  took 
the  title  merely  as  security  for  repayment  of  such  money  by  the 
real  purcliaser,  the  transaction  was  the  making  of  a  mortgage,  and 
after  repayment  the  mortgagee  had  no  right  of  action  against  the 
mortgagor  for  timber  cut  on  the  land,  and  could  convey  no  such 
right    Jourdain  v.  Fox,  99 

MUNICIPAL  CORPORATIONS. 

Villages:  Incorporation,    See  Villages. 

Assessors  and  board  of  lyst^ieiv:  Aiypointment,  etc    See  Taxation,  7,  8. 

BemovcU  of  officers. 

1.  The  common  council  of  a  city  is  not  a  party  to  the  proceedings  in 

which  it  removes  a  city  official  upon  charges  of  misconduct  pre- 
ferred by  private  citizens,  nor  to  an  action  of  certiorari  to  review 
such  proceedings;  and  it  cannot,  therefore,  appeal  from  an  order 
made  in  such  action.  State  ex  reL  Kempster  v.  Common  Conn- 
dl  of  Milwaukee,  487 

2.  The  mayor  of  Superior  is  an  officer  of  tlie  city  within  the  meaning 

of  sea  21  of  the  charter  (ch.  124,  Laws  of  1891),  which  provides 
that  "  every  officer  elected  or  appointed  to  any  office  .  .  .  may 
be  removed  from  such  office  by  a  vote  of  three  fourths  of  all  the 
members  of  the  common  council :  but  no  such  officer  "...  shall 
be  removed  without  cause,  nor  unless  cliarges  are  preferred  against 
him,"  etc.,  although  the  section  further  provides  that  "  the  mayor 
'  may  suspend  any  officer  against  whom  charges  have  been  pre- 
ferred, until  the  disixxsition  of  the  same."  ^tate  ex  reL  Stark- 
weather V.  Common  Council  of  Superior^  612 

3.  The  power  to  remove  an  officer  of  a  municipal  corporation  for  cause 

is  administrative,  not  judicial,  and  may  be  vested  in  such  a  body 
as  the  common  counciL  IbicL 

4.  The  body  in  which  such  jwwer  of  removal  is  vested  (in  this  case  the 

commorj  council)  is  not  subject  to  all  the  rules  governing  courts 
in  the  transaction  of  business.  Thus,  the  fact  that  one  alderman 
will  act  as  mavor  in  case  of  the  removal  of  the  latter,  and  that  an- 
other signed  the  charges  upon  which  the  mayor  is  tried,  does  not 
debar  those  aldermen  from  sitting  as  members  of  the  council  on 
the  trial.  Itnd, 

5.  Whether,  under  the  charter  of  Superior,  the  mayor  is  or  is  not  a 

meml)er  of  the  common  council,  he  cannot  sit  as  such  member 
upon  the  trial  of  charges  against  him  as  mayor.  Ibid, 
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^6.  The  removal  of  an  officer  by  the  council  being  the  exercise  of  an 
administrative  and  not  judicial  power,  the  members  need  not  take 
any  special  oath  to  try  the  charges.  TbidL 

7.  Witnesses  sworn  by  the  chairman  of  the  committee  of  the  whole, 

appointed  by  the  common  council  to  take  evidence  upon  charges 
against  the  mayor,  were  duly  sworn,  under  sees.  4053,  4080,  R  S. 

Ibid. 

8.  Upon  a  proceeding  for  the  removal  of  the  mayor  the  charge  against 

him  need  not  be  drawn  with  the  accuracy  of  an  indictment,  it 
being  sufficient  if  he  is  furnished  with  the  substance  thereof;  and 
while  he  has  a  right  to  insist  upon  a  fair  hearing  and  that  l^e  sub- 
stance of  the  rules  governing  trials  at  law  should  be  observed,  he 
cannot  require  that  the  same  precision  and  formality  be  observed 
which  are  required  in  criminal  trials  at  law.  IhicL 

9.  The  mayor  of  a  city  was,  bv  the  charter,  the  head  of  the  fire  and 

police  departments,  with  tne  power  of  appointment  and  removaL 
With  his  approval  the  chiefs  of  those  departments  went  through 
them,  shortly  after  his  election,  soliciting  from  the  firemen  and 
policemen  contributions  to  a  fund  to  reimburse  him  for  his  cam- 
paign exjpenscs,  and  they  collected  large  sums  which  were  turned 
over  to  him«  Held^  that  his  receipt  of  such  money  was  an  offense 
justifying  his  removal  from  office  by  the  common  counciL     Ibid. 

Sidewalks:  Injuries  from  defects:  Primary  liability, 

10.  The  words  "  claim  or  demand,"  as  used  in  the  charter  of  Marshfield 

(making  presentation  to  and  disallowance  by  the  common  council 
a  condition  precedent  to  the  maintenance  of  an  action  thereon 
against  the  city),  do  not  include  a  cause  of  action  for  personal  in- 
juries by  reason  of  a  defective  street  or  sidewalk.  Sommers  v. 
Marshfield,  69 

11.  The  provisions  of  the  charter  that  the  council  may  prescribe  the 

material,  manner,  and  time  for  the  construction  of  sidewalks  by 
the  owner  or  occupant  of  the  adjoining  lot,  and  if  he  neglects  or 
refuses  to  construct  the  same  may  do  it  at  the  eicpense  of  the  lot, 
do  not  make  such  owner  or  occupant  primarilv  liable  for  injuries 
caused  by  defects  in  such  walks;  nor  is  he  made  so  liable  by  other 
provisions  of  the  charter  making  it  his  dut jr  to  keep  the  walks  free 
from  snow,  ice,  or  other  obstructions,  and  imposing  a  penalty  for 
failure  to  do  so;  nor  is  he  made  so  liable  by  ch.  471,  Laws  oi  1889 
(sec.  18396,  S.  &  R  Ann.  Stats.),  providing  that  whenever  any  in- 
jury happens  by  reason  of  any  defect  in  any  street  for  which  the 
city  would  be  liable,  the  person  bv  whose  wrong,  default,  or  neg- 
ligence such  defect  was  caused  shall  be  primarily  liable.  IbuL 

Municipal  Courts.    See  Change  op  Venue.    Criminal  Law,  1. 

Murder.    See  Criminal  Law,  2-5. 

MUTUAL  INSURANCE  COMPANIE& 

1.  After  the  insolvency  of  a  mutual  fire  insurance  company  and  the 
appointment  of  a  receiver,  an  assessment  may  be  made  upon  both 
deposit  and  premium  notes  for  the  proportionate  share  of  losses 
and  expenses  which  accrued  during  the  term  of  insurance,  and 
such  assessment  may  include  the  amount  necessaiy  to  pay  inter- 
est on  uncontested  losses  and  the  debts  of  the  company  from  the 
time  they  ought  to  have  been  paid;  also  an  allowance  for  shrink- 
age, that  is,  for  assessments  that  may  prove  uncollectible;  also  a 
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reasonable  amount  for  expenses  and  compensation  of  the  receiver. 
Davia  v.  Shearer^  250 

2,  The  directors  of  a  millers*  mutual  insurance  company,  organized 
under  sees.  1941a-1941gr,  S.  &  B.  Ann.  Stats.,  who  haa  decided  to 
wind  up  its  affairs,  could  not  release  a  policy  holder  from  liability 
for  further  assessments  upon  the  surrender  of  his  policy  and  the 
payment  by  him  of  an  assessment  insufficient  to  meet  the  expenses 
of  the  company  and  the  losses  which  had  then  been  sustained. 
Seamans  v.  Millers'  Mut,  Ins.  Co.  490 

8l  The  surrender  of  the  policy  and  payment  of  such  insufficient  assess- 
ment by  the  policy  holder,  and  the  return  to  him  of  his  deposit 
note,  with  the  understanding  that  he  should  not  be  called  upon 
for  any  further  assessment,  did  not  constitute  a  withdrawal  b^ 
him  from  the  company  under  sec.  1941/,  nor  an  annulment  of  his 
policy.  I  bid, 

4b  The  amount  of  their  deposit  notes  being,  under  the  by-laws  of  the 
company  and  by  the  terms  of  the  notes  themselves,  the  measure 
of  the  liability  of  policy  holders,  those  who  had  paid  such  notes  in 
full  were  properly  not  included  in  an  assessment.  IbicL 

6.  An  assessment  made  by  the  receiver  of  an  insolvent  mutual  insur- 
ance company  may  include  a  reasonable  amount  for  the  expenses 
of  the  receivership^  and  also  an  allowance  for  shrinkage  and  un- 
collectible assessments.  Ibid. 

0.  The  right  of  a  receiver  to  make  an  assessment  cannot  be  Questioned 

on  an  appeal  from  orders  directing  him  to  make  and  collect  it  but 
not  from  the  order  appointing  him.  Ibid. 

Navigable  Riveb.    See  Waters. 

NEaATivE  Testimony.    See  Evidexce,  t 

NEGLIGENCE. 

See  Court  and  Jury.  Estates  op  Decedents,  7, 8.  EviDENCfE,  6,  7. 
Highways.  Master  and  Servant.  Pleading,  1.  Railroads, 
4-8. 

1.  A  charge  defining  negligence  as  a  want  of  that  care  and  caution 

which  a  person  of  ordinary  intelligence  and  judgment  would  use 
under  like  circumstances,  and  siting  that  the  care  required  is 
the  care  ordinarily  exercised  by  persons  of  ordinary  judgment 
and  prudence,  was  not  erroneous.     Vass  t\  Waukesha,  337 

2.  The  defendant  elevator  company  had  placed  a  freight  elevator  in 

the  building  in  which  plaintiff  was  employed,  under  an  agreement 
that  it  shoiud  not  be  accepted  and  {Miid  for  until  in  complete  run- 
ning order,  that  defects  appearing  in  the  work,  material,  or  con- 
struction should  be  made  good,  and  that  in  the  meantime  it  should 
be  operated  by  plaintiff's  employer,  under  the  supervision  and  con- 
trol of  the  elevator  company,  \\1iile  the  elevator  was  so  on  trial 
it  fell,  by  reason  of  a  defect  in  its  construction,  and  injured  plaint- 
iff, who  had  nothing  to  do  with  its  operation  but  was  working 
near  the  foot  of  the  shaft  Held,  that  there  was  no  privity  or  con- 
tract relation  between  plaintiff  and  the  elevator  company  by  rea- 
son of  which  it  owed  him  any  special  duty,  and  that  there  was  no 
implied  invitation  by  said  company  to  plaintiff  to  approach  or  be 
near  the  elevator  shaft  The  company  was  therefore  not  liable 
for  plaintiff's  in  juries.  Bright  v.  Baimeit  <&  Record  Co.  88  Wis, 
299,  distinguishei    Zieman  v.  Kieckhefer  Elevator  Mfg.  Co.       497 
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8.  There  being  no  claim  that  the  elevator  company  acted  recklessly  or 
in  bad  faith,  or  that  it  had  any  actual  notice  of  the  defect,  it  was 
not  liable  on  the  ground  that  placing  the  ele valor  in  the  building 
was  an  act  the  natural  and  probable  consequences  of  which  would 
be  imminently  dangerous  to  the  lives  or  persons  of  others.      Ibid. 

4.  A  complaint  alleging  that  plaintiff's  intestate,  a  plasterer,  visited 
one  of  the  upper  floors  in'def^ndant's  building  upon  his  invitation 
for  the  purpose  of  making  a  bid  on  plastering  certain  unfinished 
rooms,  and  was  struck  and  killed  by  an  elevator,  operated  by  de- 
fendant's tenants,  while  looking  through  an  unguarded  open  win- 
dow, four  feet  above  the  floor,  opening  from  the  hallway  Uirough 
which  he  was  passing  into  the  elevator  shaft,  which  hskd  the  ap- 
pearance of  an  unoccupied  room,  is. held  not  to  state  a  cause  of 
action.  The  invitation  to  pass  through  the  hallway  to  inspect  the 
rooms  to  be  plastered  did  not  include  any  invitation  or  license  to 
the  deceased  to  tlxrust  his  head  through  the  window  into  the  ele- 
vator shaft    Peake  v.  Buell,  508 

6.  Allegations  in  the  complaint  that  it  was  defendant's  duty  to  erect 
and  maintain  guards,  etc.,  over  such  window,  and  that  he  neglected 
such  duty  by  allowing  the  window  to  remain  open  and  unguarded, 
are  held  to  be  the  pleader's  conclusions  of  law  from  the  facts  stated, 
and  not  to  be  admitted  by  a  general  demurrer.  IhUL 

Nonsuit.    See  Contracts,  3.    Court  and  Jury. 

Notice. 
Of  broker's  intention  to  purchase  for  himself.    See  AOENCY,  6. 
Of  rules  governing  horse-races.    See  Arbitration. 
Of  easement.    See  Deeds,  2,  8. 
Of  terms  of  will.    See  Estates  op  Decedents,  7,  8. 
Of  special  election.    See  Excise  Laws,  3. 
Of  injury.    See  Highways,  a 
Of  defects  in  highway.    See  Highways,  6,  8. 
Of  appeal    See  Justices'  Courts,  8. 
Of  dangers  of  employment    See  Master  and  Servant,  2,  S,  5,  7, 12, 

16-22. 
Of  defect  in  elevator.    See  Nbougence,  3. 
To  relieve  paupers.    See  Poor  Laws,  3. 
Of  trial.    See  Practice,  2. 
Of  application  for  tax  deed.    See  Tax  Titles,  2. 

Officers. 
Assessors  and  board  of  review.    See  Taxation,  7,  8. 
Bank  officers.    See  Banks  and  Banking,  3. 
City  officers:  Removal.    See  Municipal  Corporations,  1-9. 
Directors  of  corporation.    See  Corporations,  3,  5,  ft.    Mutual  In- 
surance Companies,  2. 
Town  officers    See  Drains,  1.    Poor  Laws,  2,  3.    Taxation,  1. 

Opinions.    See  Evidence,  3,  4.    Insanity,  2,  a 

Option  to  purchase  land.    See  Agency,  5-7. 

Orders.    See  Appeal,  1,  2.    Practice,  8-7. 

Parties.  See  Corporations,  5.  Drains,  1.  Insurance,  &  Master 
AND  Servant,  18.  Municipal  Corporations,  1.  Practice,  i,  & 
Sl^retys^,  3.    Wagers,    Wills,  3. 
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PARTNERSHIP. 

See  Debtor  and  Creditor,  4r-6.    Practice,  4,  5.    Sale  op  Chattels, 

3,4. 

1.  In  an  action  for  an  accounting  and  settlement  of  the  affairs  of  a 

partnership,  the  property  and  assets  of  the  firm  must  be  reduced 
to  money  and  its  debts  paid  before  one  partner  can  have  a  per- 
sonal jud^nent  against  the  other  for  his  supposed  share  of  the 
profits.     Green  t\  Stacy^  46 

2.  In  such  an  action,  the  defendant  having  denied  the  existence  of  the 

partnership  and  that  profits  had  been  realized,  interest  on  any 
sum  finally  foimd  due  the  plaintiff  should  be  allowed  only  from 
the  commencement  of  the  action.  IhitL 

8.  Although  by  the  partnership  agreement  a  partner  was  to  furnish 
his  time  and  labor  in  the  business,  an  allowance  was  properly 
made  to  him  in  the  accoimting  for  the  work  of  his  team.         Ibid, 

4.  Although  mere  personal  claims  between  the  partners  were  not 

g roper  items  in  the  partnership  account,  yet  m  this  case,  there 
eing  but  two  partners  and  sucn  claims  having  been  litigated  on 
their  merits  and  passed  upon  by  the  court,  and  no  inconvenience 
or  embarrassn\ent  having  been  occasioned  thereby  and  no  inias- 
tice  done,  the  error  is  hMd  not  such  as  should  work  a  reversal  of 
the  judgment.  Ibid, 

5.  In  the  accounting  one  partner  who,  by  the  agreement,  was  to  furnish 

merely  his  time  and  labor  in  the  business  was  properly  credited 
with  the  amount  paid  by  him  for  ^oods  purchased  for  the  busi- 
ness in  his  own  name  at  the  suggestion  of  tne  other  partner  whose 
duty  it  was  to  have  furnished  such  goods,  where  the  latter  never 
became  liable  therefor.  Ibid, 

Party  Wall.    See  Deeds,  1-4. 

Paupers.    See  Poor  Laws. 

Payment. 
Of  mortgage:  Subrogation.    See  Ejectment,  3. 
When  validates  contract.    See  Sale  of  Chattels,  fk 
When  voluntary.    See  Suretyship,  2. 

Physicians  and  Surgeons.    See  Evidence,  8-5.    Poor  Laws,  2. 

Place  op  Trial.    See  Change  op  Venue, 

Plat:  Inaccuracy.    See  Evidence,  8. 

PLEADING. 

tSee  Criminal  Law,  7-9.  Debtor  and  Creditor,  11.  Excise  Laws,  5. 
Garnishment,  2.  Insurance,  5,  7.  Master  and  Servant,  16, 18. 
Municipal  Corporations,  8.  Negligence,  4,  5.  Practice,  1-3. 
Sale  op  Chattels,  8.    Suretyship,  4,  5. 

1.  A  complaint  alleging  in  substance  that  defendant  negligently  drove 

his  horses  at  great  speed  along  a  highway  and  came  up  behind 

SlaintifTs  vehicle  and  negligently  ran  into  it,  is  h£ld  sumciently 
efinite  as  to  defendant's  negligence.    Hafison  v,  Anderson,      195 

2.  Allegations  that  by  reason  of  defendant's  negligence  plaintiff  was 

thrown  from  his  carriage  to  the  ground,  and  his  arm,  shoulder, 
and  back  were  seriously  and  permanently  injured,  and  his  body 
otherwise  bruised  and  injured,  from  which  injuries  he  became 
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sick,  sore,  maimed,  and  disordered,  and  suffered  great  pain,  etc., 
though  not  as  exact  as  they  might  be  made,  were  sufficiently 
definite  as  to  the  injuries.  IhicL 

3.  To  obtain  an  itemized  statement  of  the  damages,  defendant  should 

demand  a  bill  of  particulars.  Ibid. 

4.  The  defense  of  prior  action  pending  is  an  affirmative  defense  and 

must  be  pleaded  if  there  be  an  opportunity  to  plead  it.  Witte  v, 
Foote,  235 

Police  Power.    See  Drains. 

POOR  LAW& 

1.  A  town  may  be  liable  upon  an  implied  contract  for  the  relief  and 

support  of  paupers  having  a  settlement  therein.    Beach  v,  Neenahy 

2.  Upon  the  evidence  in  this  case  —  showing  that  plaintiff,  who  had 

been  attending  as  a  physician  a  family  of  poor  persons,  notified 
the  chairman  of  the  town  board  that  they  were  entirely  destitute 
and  that  the  town  would  have  to  take  charge  of  the  case;  that 
the  chairman  said  they  should  have  whatever  they  required,  and 
the  town  would  not  see  them  want;  that  the  chairman  knew 
plaintiff  was  attending  the  family  as  a  physician;  and  that  plaint- 
iff thereafter  continued  such  attendance — it  is  held  that  it  was  a 
question  for  the  jury  whether  the  chairman  had  impliedly  agreed 
tiiat  the  town  should  pay  for  plaintiff's  services  after  such  notice. 

Ibid 

8.  Notice,  in  such  a  case,  to  one  of  the  supervisors  of  the  town  seems 
to  be  sufficient  Ibid 

Possession  of  land.    See  Adverse  Possession.    Deeds,?.    Ejectment. 

PRACTICK 

See  Appeal.  Attorneys  at  Law.  Change  op  Venue.  Ck>NTEiCFr. 
Court  and  Jury.  Criminal  Law.  Estates  of  Decedents,  2-9. 
Evidence.  Garnishment,  1.  Habeas  Corpu&  Instructions  to 
Jury.  Judgment.  Justices'  Courts.  Municipal  Corpora- 
tions, 1, 4-8.    PLEADiNa    Verdict.    Voluntary  Assignment. 

1.  No  amendment  as  of  course  of  an  answer  consisting  merelj  of  a 

general  denial  is  permitted  by  sec  2685,  R.  S. ;  but  if  the  plaintiff's 
attorney  receives  an  amended  answer  without  objection  and  re- 
tains it  he  thereby  consents  to  the  amendment  Whitefaot  v,  L^- 
fingtvelly  182 

2.  An  amended  answer  so  received  and  retained  after  the  plaintiff  had 

noticed  the  cause  for  trial  superseded  the  original  answer,  and,  in 
the  absence  of  a  new  notice  of  trial,  defendant  was  entitled  to  a 
continuance.  Ibid 

8.  A  motion  by  defendant  in  such  case  to  strike  the  cause  from  the 
calendar  was  equivalent  to  a  motion  for  a  continuance  and  should 
have  been  granted;  but  the  order  denying  it  is  not  appealable,  al- 
though it  declared  that  the  amended  answer  was  **not  properly  a 
part  of  the  record,"  since  the  answer  was  not  thereby  stricken 
from  the  record.  Ibid 

4.  An  order  allowing  intervention,  made  and  entitled  in  an  action  for 
the  dissolution  of  a  partnership,  is  an  order  in  that  action  and  in 


Wis.]  index.  681 


no  other,  although  it  purports  also  to  allow  intervention  in  several 
actions  by  creditors  against  the  firm.    H,  B,  Claflin  Co.  v.  Steams, 

283 

5.  A  subsequent,  order  modifpng  the  above-mentioned  order,  made 

upon  a  motion  in  the  action  for  dissolution,  was  also  an  order  in 
that  action  onlv,  although  entitled  also  in  the  creditors'  actions. 

Ibid, 

6.  An  order  denying  a  motion  to  require  the  entry  nunc  pro  tune  of 

an  order  made  and  entitled  solely  in  one  action,  is  necessarily  an 
order  in  the  same  action.  Ibid. 

7.  H.  B.  Claflin  Co.  v.  Steams,  p.  288,  followed.    Inbusoh  v.  Steams,  467 

8.  The  trial  court  has  a  very  broad  discretion  in  the  matter  of  allow- 

ing the  jury  to  take  to  their  room  written  instruments  which 
have  been  offered  in  evidence.    Starke  v.  Wolf,  484 

Preferences.    See  Voluntary  Assionbient,  9. 

Preliminary  Examination.    See  Criminal  Law,  7. 

Prescription.    See  Adverse  Possession.    Waters,  5. 

Presumptions.    See  Appeal,  8,  14.    Equity,  1.    Homesteads.    Insur- 
ance, 8.    Justices*  Courts.  1,  2.    Sale  of  Chattels,  14, 

Primary  Liability.    See  Municipal  Corporations,  11. 

Principal  and  Agent.    See  Agency. 

Privity.    See  Adverse  Possession,  2.    Negligence,  2. 

Prohibition.    See  Villages,  2. 

Proofs  of  Loss.    See  Insurance,  8-10. 

Proximate  Cause.     See  Highways,  5.     Master  and  Servant,  10. 
Railroads,  7. 

Publication  of  order  to  show  cause:  Time.    See  Voluntary  Assign- 
ment, 2. 

Public  Use:  Taking  of  property.    See  Drains,  2,  3. 

RAILROADa 

Carriers:  When  liability  attaches, 

1.  The  responsibility  of  a  railway  company  as  common  carrier  for 

goods  which  have  been  stored  in  its  warehouse  attaches  whenever 
me  duty  of  immediate  transportation  arises,  and  not  until  then. 
Schmidt  v,  C.  <Sb  K  W,  K  Co.  504 

2.  Plaintiff,  who  had  goods  stored  in  defendant's  warehouse,  notified 

its  a^ent  that  he  had  a  car  load  ready  to  be  shipped,  and  asked 
him  if  he  could  get  a  car  and  load  them.  The  agent  said  that  it 
was  impossible  to  get  a  car  that  day,  but  that  he  would  load  them 
the  next  morning.  Plaintiff  said,  "All  right;  I  will  be  thereto- 
load  them."  He  took  no  receipt  at  the  time,  because  he  was  in  the 
habit  of  being  present  at  shipments  and  taking  receipts  then.  That 
night  the  warehouse  and  goods  were  destroyed  by  fire  without 
fault  of  the  defendant  Held,  that  it  was  not  so  clear  that  the 
duty  of  transportation  had  not  arisen  prior  to  the  fire  as  to  justifv 
the  direction  of  a  verdict  for  defendant.  Ibid. 

Fences:  Killing  of  horse. 

8.  The  evidence  in  this  case  that  plaintiff's  horse,  which  was  killed  upon 
defendant's  tracl^  came  upon  the  right  of  way  at  a  point  where 
it  was  unfenoed,  is  held  sufiicient  to  support  a  verdict  in  plaint- 
iff's favor  for  the  value  of  the  horse.  OHmore  v.  C,  M.  <fc  St.  P. 
J2.  Co.  lOa 
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Injuries  to  travelers  at  street  crossings. 

4.  Plaintiff  was  injured  on  defendant's  track,  at  a  street  crossing,  by 

moving  cars  from  which  the  engine  had  been  detached.  He  was 
standing  near  the  track,  talking  to  a  section  man,  when  the  en- 
gine passed  goilig  east,  and  he  then  looked  west  along  the  track 
but  did  not  see  the  cars  following  it  After  some  further  conver- 
sation he  started  to  cross  the  track  from  a  point  about  fifteen  feet 
distant,  without  again  looking  to  the  west.  Had  he  looked  he 
would  have  seen  the  cars  coming.  There  was  nothing  to  obstruct 
his  view  of  them  or  to  divert  his  attention  as  he  approached  the 
track.  Held,  that  he  was  guilty  of  contributory  negligence.  Fer- 
ffuson  V.  Wis.  Cent  JR.  Co.  63  Wis.  145,  distinguished.  Schlimgen  v. 
C,  M.  <fc  St  P.  R  Co.  186 

5.  The  evidence  was  sufficient,  had  there  been  no  contributory  negli- 

fence,  to  justify  the  submission  of  the  case  t-o  the  jury  as  to  the 
efendant's  negligence  in  failing  to  keep  a  lookout  in  the  direc- 
tion in  which  the  cars  were  moving,  as  they  approached  the 
street  crossing  where  people  were  liable  to  be.  Und. 

<(»  Plaintiff  was  run  into  and  injured  by  a  train  while  driving  a  four- 
mule  team  with  a  heavy  load  of  lumber  across  defendants'  tracks 
on  the  main  street  of  an  unincorporated  village.  The  evidence  — 
showing,  among  other  things,  that  there  were  four  separate  tracks 
about  thirty  feet  apart  crossing  the  street;  that  plaintiff  was  not 
familiar  with  the  locality;  that  as  he  approached  his  view  to  the 
north,  whence  the  train  came,  was  obstructed  by  a  building  and 
by  a  box  car  standing  on  the  iirst  track;  and  that  he  stopped  to 
look  anc^  listen  at  the  last  place  where  he  could  ^et  a  view  to  the 
north  before  commencing  to  cross  the  tracks  —  is  held  to  sustain 
a  finding  of  the  jury  that  plaintiff  was  not  guilty  of  contributory 
negligence,  although,  perhaps,  he  did  not  look  to  the  north  imme- 
diately after  emerging  from  behind  the  car  on  the  first  track. 
Nelson  v.  D.,  8.  S.  iSb  A.  R  Co.  88  Wi&  892,  distinguishe<l.  Heath  v. 
Stewart,  418 

7.  Findings  by  the  jury  that  but  one  whistle  was  sounded;  that  the 

bell  was  not  rung  continuously;  that  the  train  was  run  at  the  un- 
necessarily dangerous  speed  of  thirtT-five  miles  an  hour;  and  that 
these  acts  and  omissions  cx>nstitutea  negligence  on  the  part  of  tiie 
defendant  and  were  the  proximate  cause  of  the  accident,  are  fUso 
held  to  be  sustained  by  the  evidence.  Ibid. 

8.  Although  the  statute  limiting  the  rate  of  speed  of  trains  in  cities 

and  villages  was  inapplicable  because  the  village  was  not  inoonxh 
rated,  yet  it  was  a  question  for  the  jury  whether,  under  the  cir- 
cumstances, the  speed  was  negligently  high.  Ibid. 

Injuries  to  employees.    See  Master  and  Servant,  14^  ICL 

Street  railways.    See  Taxation,  0-8. 

Rape.    See  Criminal  Law,  7,  8, 13, 18. 

Real  Estate  Brokers.    See  Agency,  5-7. 

Heal  Property.  See  Adverse  Possession.  Agency,  5-7.  CRiMmAi< 
Law,  6.  Debtor  and  Creditor,  1,  2.  Deeds.  Ejbctmrnt. 
Equity.  Estates  of  Decedents,  1.  Homesteads.  Landlord 
AND  Tenant.  Logs  and  Timber.  Mortgages.  Taxation,  i,  5. 
Tax  Titles.    Trusts,  1.    Waste.    Waters.    Wills,  1, 8. 
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RECEIVERa 

See  Debtor  and  Creditor,  4r-6.    Mutual  InsurancS  Companies,  1, 

5,  ft.    Trusts,  a 

1.  Where  the  court  appointing  a  receiver  had  jurisdiction  of  the  sub- 
ject matter,  and  he  has  qualified,  the  validity  of  his  appointment 
cannot  be  contested  when  it  comes  in  question  collaterally,  as  in 
an  action  brought  by  him.    Dam's  v,  Sltearer,  250 

%  If  the  showing  upon  the  application  for  the  appointment  of  the  re- 
ceiver was  inaoequate,  that  fact,  while  it  might  render  the  order 
of  appointment  erroneous,  does  not  affect  the  jurisdiction  of  the 
court  over  the  subject  matter.  Ibid, 

Record  of  tax  deed.    See  Tax  Titles,  1. 

Redemption.    See  Tax  Titles,  1. 

Reference.    See  Villages,  1. 

Registry  op  Deeds.    See  Tax  Titles,  1, 

Relief  and  support  of  the  poor.    See  Poor  Laws. 

Remarks  by  the  oourt.    See  Appeal,  7. 

Removal  of  officers.    See  Municipal  Corporations,  1-9. 

Repeal  of  statutes.    See  Change  of  Venue.    Excise  Laws,  1. 


REPLEVIN. 
See  Justices'  Courts,  a    Trusts,  6. 

1.  In  replevin  for  a  pair  of  sleighs  which  plaintiff  had  purchased  of 

defendant  partly  on  credit,  evidence  tending  to  show  that  defend- 
ant took  possession  of  the  sleighs  in  pursuance  of  a  subse<][uent 
a^eement  between  them  is  hSd  sufficient  to  sustain  a  verdict  in 
his  favor.    Hender  v.  Ring,  3o8 

2.  The  owner  of  the  lumber  manufactured  from  logs  which  the  man- 

ufacturer had  mingled  with  his  own  logs  of  the  same  quality,  may 
replevy  out  of  the  common  mass  of  the  lumber  manufactured 
from  all  of  such  logs  a  quantity  not  exceeding  his  contribution 
thereta    Bent  v,  Hoxie,  625 

Report  to  supreme  court    See  Criminal  Law,  15. 

Rescission.    See  Sale  of  Chattels,  2. 

Residence  out  of  the  state.    See  Limitation  op  Actions. 

Retroactive  Statute.    See  Statutes.    Voluntary  Assignment,  8-6. 

Reversal  of  judgment    See  Judgment,  BeversdL 

Right  of  Way.    See  Deeds,  8,  9. 

Roads   and  Streets.    See   Highways.     Municipal  Corporations, 
10, 11. 

Rules  of  Court. 
Supreme  Court  Rule  XXXII  (Remitting  excess),  438. 
Circuit  Court  Rule  XXVIII,  seca  1-7  (Creditors*  actions),  474. 
Circuit  Court  Rule  XXVIII,  sec.  3  (Creditors*  actions),  585. 
County  Court  Rule  XVII,  sees.  2, 6  (Settlement  of  executors*  accounts), 
237,  24a-9. 
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SALE  OF  CHATTEI^ 

See  Logs  and  Timbieb. 

1.  Plaintiffs  contracted  to  sell  to  defendants  certain  specified  piles  of 
lumber,  varying  in  actual  value  from  |8  to  $20  per  M.,  at  tne  uni- 
form price  of  $11  per  M.,  title  to  vest  in  defendants  upon  delivery 
on  the  cars,  and  payments  to  be  made  within  a  oertam  time  after 
each  shipment.  After  some  of  the  limiber  had  been  delivered,  a 
part  of  the  remainder,  worth  $20  per  M.,  was  destroyed  by  fire 
while  still  in  plaintiffs'  possession  but  without  their  fault.  With 
knowledge  of  the  facts  defendants  went  on  with  the  contract  and 
ordered  and  received  all  the  remaining  lumber  at  the  contract 
price.  Held,  that  plaintifib  were  excused  from  performance  of  the 
contract  as  to  that  part  of  the  lumber  which  was  burned,  and  that 
defendants  could  not  recover  damages  for  the  nondelivery  thereof. 
McMillan  v.  Fox,  17a 

[2.  Whether  after  the  fire  defendants  were  entitled  to  rescind  the  con- 
tract as  to  the  lumber  not  yet  delivered,  is  not  decided.]  IbicL 

S,  In  an  action  against  a  surviving  partner  for  the  purchase  price  of 
goods  sold  and  delivered  to  the  firm,  an  answer  admitting  that 
the  firm  purchased  certain  goods  from  plaintiffs,  but  alleging  that 
the  transaction  was  conducted  by  the  deceased  partner  ana  that  de- 
fendant was  ignorant  of  the  nature,  character,  and  extent  thereof, 
was  insufiicieut  to  require  plaintiffs  to  make  proof  of  the  sale. 
Su>eet  V.  Davis,  409 

4.  The  evidence  of  the  salesman  who  sold  the  ^oods  to  the  deceased 

Eartner  was  competent  as  to  their  value,  smoe  he  did  not  derive 
is  knowledge  thereof  from  the  deceased.  IbicL 

5.  An  oral  contract  for  the  sale  of  logs  for  a  price  exceeding  $50,  which 

is  void  under  sec  2808,  R.  S.,  because  there  was  no  delivery  or  pay- 
ment at  the  time,  cannot  be  validated  by  mere  payment  of  the 
purchase  money  afterwards,  unaccompanied  by  a  delivery  and 
acceptance  of  the  logs,  or  a  distinct  renewal  of,  or  assent  to^  the 
terms  of  the  original  agreement    Crosby  H,  Co,  v.  Trester,       412 

0.  If  the  vendor  in  such  a  contract  has  not  intrusted  the  vendee  with 
the  possession  of  the  logs  or  with  any  indicia  of  ownership,  he  is 
not  estopped  to  deny  the  title  of  a  purchaser  from  the  vendee, 
whom  he  has  done  nothing  to  deceive  or  mislead.  Ihid. 

7.  Wheels  sold  under  a  written  contract  were  made  specially  for  the 
purchaser,  who  had  specified  sizes,  dimensions,  and  materials, 
oefore  the  written  contract  was  made,  wheels  of  that  kind  manu- 
factured by  the  vendor  had  been  examined  by  the  purchaser  and 
tested  in  his  presence  as  to  quality  and  strength  The  contract 
contained  no  express  warranty  except  one  against  defects  in  ma- 
terial and  workmanship.  Held,  that  there  was  no  implied  war- 
ranty of  the  suitableness  of  the  wheels  for  the  purpose  for  which^ 
to  the  knowledge  of  the  vendor,  they  were  intended.  Merriam  v. 
Field,  24  Wis.  640.  and  Boothby  v.  Scales,  27  id.  626,  distinguished. 
J.  I.  Case  Plow  Works  v,  Niles  <fr  Scott  Co.  690 

B,  No  express  oral  warranty,  made  prior  to  the  written  contract,  could 
be  shown.  Ibid, 

9,  A  defect  in  the  plan  of  the  wheels  was  not  a  defect  in  workman- 
ship, that  having  to  do  only  with  the  execution  of  the  plan.    Ibid, 

10.  For  a  breach  of  the  warranty  by  furnishing  defective  wheels  the 
proper  measure  of  damages  is  the  difference  between  the  actual 
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value  of  such  wheels  and  their  yalue  had  they  been  in  accordance 
with  the  warranty,  to  which  may  be  added  compensation  for  the 
trouble  and  expense  and  other  special  damages  incurred  in  conse- 
quence of  the  wheels  not  being  in  conformity  with  the  contracts 

Ibid, 

11.  The  price  paid  or  agreed  to  be  i>aid  for  the  wheels  is  competent  evi- 

dence of  their  value  had  they  been  as  warranted.  Ibid. 

12.  The  fact  that  the  purchaser  sold  the  wheels,  or  a  part  of  them,  to 

third  parties  cannot  be  shown  to  modify  the  rule  of  damages,  even 
though  the  amount  received  for  them  was  equal  to  the  oriflnnal 
purchase  price.  'Ibid, 

IS.  Under  the  warranty  against  defects  in  material,  the  vendor  was 
bound  to  use  material  of  suitable  grade  and  quality,  ajid  coidd 
not  comply  with  the  contract  by  using  a  cheap  and  inferior  grade, 
imfit  to  oe  used  in  the  manufacture  of  such  wheela  Ibid. 

li.  In  order  to  recover  for  breach  of  the  warranty,  the  purchaser  must 
show  by  competent  evidence  how  many  wheels  were  defective  be- 
cause not  as  warranted;  and  it  cannot  be  inferred  that  all  were 
defective  because  a  large  number  of  them  wera  Ibid. 

Sale  of  Lands.  See  Aqenoy,  6-7.  Cbdonal  Law,  0.  Equjtt. 
Logs  and  Timbeb.    Tax  Titles.    Wills,  1. 

Seal:  Representation  on  record.    See  Tax  Titles,  1« 

Self-Defbnsil    See  Cbiminal  Law,  8. 

Settlement  of  estate.    See  Estates  of  Decedents,  9. 

Settlement  of  litigation.    See  Voluntaby  Assignment,  7. 

Sheriff.    See  Debtor  and  Cbeditob,  0. 

Sidewalks.    See  Municipal  Corporations,  10, 11. 

SLANDER 

1.  The  words  ''Just  as  well  as  you  believe  of  mother  that  my  wife  has 
beaten  her,  just  so  well  we  can  believe  that  mother  said  *R 
(meaning  the  plaintiff)  has  penned  up  pi^  belonging  to  C,  and 
has  knocked  them  on  the  head,  and  devouringly  eaten  them  up,' " 
api>arently  spoken  by  defendant  to  plaintiff  m  a  conversation  in 
which  the  latter  had  charged  defendant's  wife  with  having  beaten 
or  ill-treated  her  mother,  cannot  upon  their  face  be  said  to  impute 
the  crime  of  larceny  so  as  to  be  actionable.    Pandow  v,  Eichsted, 

2&S 

%  Words  alleged  to  be  slanderous  are  to  be  construed  in  their  plain 
and  popular  sense  in  which  they  would  naturally  be  understood 
by  those  who  heard  them,  and  it  is  not  material  that  one  or  more 
persons  may  have  understood  them  differently.  Ibid, 

Snow-drifts:  Temporary  track.    See  Highways,  11. 

Special  Verdiot.  See  Highways,  5,  8-10.  Insurance,  4,  7.  Judg- 
ment.   VERDIOr. 

Statute  of  Frauds.  See  Landlord  and  Tenant.  Logs  and  Timber. 
Sale  of  Chaiteus,  5. 

Statute  of  Limit ation&    See  Limitation  of  AcTiONa 
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Statutes. 

Constitutionality.  See  Excise  Laws,  6.  Marbiagb  and  Divobce, 
1.  Municipal  Corporations,  3.  Taxation,  7,  8.  Villages,  2. 
Voluntary  Assignment,  8-6. 

Construction.  See  Appeal,  8,  7,  16.  Banks  and  Banking,  3,  4. 
Change  op  Venue.  Contempt,  1.  5,  6.  Criminal  Law,  1,  6,  7, 15. 
Debtor  and  Creditor,  10.  Drains.  Ejectment,  2,  5.  Estates 
OP  Decedents,  1-4.  EJxcise  Laws,  1-3.  Highways,  8.  Limita- 
tion OP  Actions.  Logs  and  Timber.  Marriage  and  Divorce, 
1-3.  Municipal  Corporations,  2,  7,  10,  11.  Mutual  Insurance 
Companies.  2, 3.  Pleading,  1.  Sale  of  Chattels,  5.  Taxation,  8» 
•  4,  8.  Tax  Titles.  Trusts,  1.  Voluntary  Assignment.  Wagers. 
Waters,  4    Wills,  1. 

General  or  special  law?    See  Taxation,  8. 

General  law  or  amendment  to  banking  act?    See  Banks  and  Bank- 
ing. 8 
Retroactive  statute.    See  Voluntary  Assignment,  8-6. 

The  retrospective  operation  of  a  statute,  given  to  it  by  its  express 
terms,  is  not  impaired  by  the  provision  that  "this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and  publication.'* 
Freiberg  v.  Singer,  608 

Amendment  and  repeal  See  Banks  and  Banking.  Change  of 
Venue.    Excise  Laws,  1. 


STATUTES  CITED,  ETa 
Constitution  of  Wisconsin.  Session  Laws  — con. 


Art 
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U 
M 
tt 
tt 
M 
M 
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I,  sea  13     -       -       -    278 

-  278 

-  278 
-    288,289 

272,  275,  283 

-  569 
31,  subd.6       -    551 

1      -        .     551,568 

-  168 

-  569 


III, 

III. 

IV, 

IV, 

IV, 

IV, 
VIII, 

XI,  sees,  i,  5  - 
XIII,  sec.    9 


it 
« 
« 
it 
« 
« 


2 

6 

23 

24 

31 


Session  Laws. 


1848. 
1851. 

1852. 
1852. 
1861. 
1861. 
186a 
1874. 

1874 

1876. 
1879. 
1882. 
1885. 
1885. 


p.  62,  sec.  16     - 
Ch,  143    - 
"    479     - 
"    479,  sec.  48 
«    289     - 
"    289,  sec.  2- 
«    130,    "    2- 
•*    184,  subcli. 
sees.  2,  6, 
"    184,  subch. 

13  - 
"    213     - 
"    256,  sees.  1, 
"    324,  sec.  57 
296     - 
296,  sec.  3- 


370,  397.  399 

-  -    168 

-  166,  169 

-  169 

-  442,448 

-  -    450 

-  559 
XVIII, 

12  -     551,  569 
XX,  sec. 

10,  12 

167,  169, 170 

3    -       -      13 

-  10,  12,  18 

-  -    160 

-  159 


887.  Ch. 
887.     « 
889. 


889. 
889. 
889. 
889. 
889. 
889. 
891. 
891. 
891. 
891. 

891. 
891. 
891. 
893. 
89a 
89a 

89a 
89a 

895. 
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tt 
tt 
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M 
M 
M 
tt 

«t 
t* 
M 
tt 
tt 
U 
tt 
it 
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244  -  -  -  -  264 
417  -  -  -  289,  291 
285     -    550,  559,  560,  562. 

567,568 
885,  sec.  4-  -  -  22 
385,  "  12  -  -  18, 21 
385,  «  18  -  -  -  21 
385,  sees.  14 15-  18,21 
471  -  -  -  60,61 
521  -  -  .  -  166 
124,  sec.  21  612,  617,  620 
139,  "  2  -368,369 
160,  subch.  V,  sec  4  61 
160, 


tt 


XII,  sees. 
1.2-  -  . 
265  -  -  -  - 
358  -  .  -  - 
401 
276 
288 

288,  sees.  9-11- 
288,  «  26,27- 
288,  sec.  127  - 
212  -   -   - 


61 

-  13 

-  12 
-  301,  304 

19,  21,  608, 609 

157. 159 

157. 160 
157,  160 

-  159 

-  489 


Territorial  Statutes  of  1839. 

Page  140 275 

**     184^  sec.  38     •       -    151, 154 
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STATUTES  CITED,  Etc.— con. 
Revised  Statutes  op  1849.         Revised  Statutes  op  1878  — con. 


Ch.    15,  sec  1    -        -       -       .    559 
114^  sees.  9-12  et  seq.  -       -    172 


«* 


Sections 
Section 


Revised  Statutes  of  1858. 
Ch.  18,  sea  1     -       -       -       -    559 

Revised  Statutes  op  1878. 

Section  12,  subd.  4  -       -       -    278 
Sections  854  et  seq,         -       -    489 

-  -        .    569 

-  550,  559,  567 

-  566 

-  567 
1038,  subd.  14  550,559,560 
1039     -       -        -     566,567 

Sections  1040, 1041  -       -     551,565 

1045.1046  -   -   -  566 

Section  1165     -  -       -  73,80.82 

1175  -  -       -        -    203 

1176  -  ...      80 
"        1339     -  -        -  25,30,60 

Sections  1359-1388  (ch.  54)    104, 106 


Section  1030 
1034 
1035 
1038 


Section   1513 


a 


1562  - 

1693  - 

1694  - 

1695  - 
1907  - 
1945  - 
2071  - 
2075  - 
2078  - 

2171  - 

2172  - 
2199  . 
2242  - 
2262  - 
2278  - 
2294  - 
2302  - 
2308 

Sections  2814,  2817  - 

Section  2323  - 

2843  - 


« 

« 
« 
U 
4( 
<t 
U 
M 
it 
« 
« 
(« 
U 
it 
<4 
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*< 
(( 
U 
M 
« 

a 


2355 


2a57,  subd,  3 
2366  - 
2499  - 
2565  - 
2565,  subd.  5 
2566 

Sections  2567,  2568  - 
Section  2621  - 
2624  . 
2655  . 


625 

-  288 

-  323 
21, 320,  322 

-  21 

-  256 

-  256 

-  243 

-  243 

-  362, 365 

-  312 

-  313 
.  521 

-  269 
.   80 

72. 78 

-  314 

-  463 

-  412, 413 

-  626,630 

-  234 

-  -   35 
-  272,  274^5,  283 


.325,  330 

-  331 

-  13 
586,589 

-  590 
589,  590 

-  590 

-  369 

-  369 

-  411 


it 
« 

« 
it 
«« 
« 
« 

Sections 
Section 

M 
(( 

Sections 

Section 
« 

Sections 

(( 
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*( 

Sections 
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Section 
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it 

u 
ii 
it 
«( 
(( 
ti 
it 
ti 
a 
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Sections 
Section 

4( 

tt 
tt 

Sections 
Section 

«4 


2658-2661  - 
2673  . 
2685  - 
2787  .   . 
2829  -   56, 
2831  -   - 
2855  - 
2870  . 
2951  - 
2983  - 
2992  - 
3029  . 
3085,3086  - 
3042  -   . 
3069  - 
8082  - 
3096-8098  - 
8178  . 
8192  - 
3216-3228  - 
8218,8219  - 
3218  et  sea,  - 
3427  - 
8477  - 
3477-8497  (ch. 

3478  - 
8491  - 
8572  - 
8574,  subd. 
8759  - 
8929  - 
8931  - 
4014, 4016 
4025  -  , 
4034  - 
4053  - 
4066  - 
4080  - 
4096  - 
4231  - 
4366,  subd. 
4445  - 
4532  - 
4541  - 
4582  - 
4650  - 
4657-4659 
4669  - 
4695  - 
4721  - 
4739  - 
4740,  4741 
4935  - 
4972,  subd.  5 


-  184 

-  201 

-  182, 184 

-  474 
250,  262,  522 
344,  847,  456 

-  264 

-  844.  347 

-  409,  411 

-  866 

-  365 
474,  581,  585 

-  474 

-  455,456 

-  476,489 

-  521 
516,  520,  522 

-  521 

-  521 
570,  576,  579 

-  254  255 

-  172 

-  -  589 

-  586 
150)    581, 

589.690 
581,  587,  589 
588,589 

-  200 

-  201 

-  360 

-  248 
287,248 
350, 351 

-  246 

-  247 
612, 621 

-  589 
612, 621 

-  454 
341.343 

-  263 

-  12 

-  5,7 
166-168, 170 

-  534 

-  534 

-  164 

-  165 

-  534 
161, 164, 166 

12,164 
.  164 

-  278 

-  42C 
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STATUTES  CITED,  Era— con. 
S.  &  R  Annotated  Statutes.        &.&K  Annotated  STATa— coil 


Section  1249     - 

1339&  - 

"         1865    - 

15486- 

Sections  1550, 1551 

1565a-15e5f 

Section  16986  - 

1703a  - 

"         1702gr . 

"         1702O  - 

Sections  1702g,  1702r 


-    889  Section  1810    - 
60,  61         "        1816a  - 

-  106  Sections  19410-1941^ 
157, 159  Section  1941c  - 

-  164         "        1941/  . 

-  166         «         2024    - 
45,820,823  Sections  2499,  2501 

45  Section  2624  - 
19, 22  "  4481a  - 
18,  21  ••         4668     - 


14^  18,  21 

Stipulation  made  in  former  trial    See  Gabnibhment,  !• 
Stock  and  Stockholder&    See  Corporations. 
Street  Railway  Companies.    See  Taxation,  !&-8. 
Streets.    See  Highways.    Municipal  Corporations,  10,  It 
Subrogation.    See  Ejectment,  8. 
Suicide:  Presumptions.    See  Insurance,  3. 
Superior  city  charter.    See  Municipal  Corporations,  2;  6L 
Supreme  Court.    See  Appeal. 


-  103 

-  222 

-  490 

-  495 

-  495 
166, 169 

10,  13 
867,868 
26i  267-8 
627,  534 


SURETYSHIP. 

See  Voluntary  Assignment,  8. 

L  An  action  for  contribution  between  the  sureties  on  an  executor's 
bond  is  not  an  action  on  the  bond,  and  no  leave  of  the  oourt  to 
bring  suit,  under  sec&  iOli,  4016^  R.  S.,  is  necessary.  HardeU  v, 
Carroll,  860 

2.  A  payment  by  sureties,  made  only  after  demand  made  and  suit 
threatened,  is  not  a  voluntary  payment,  and  they  are  entitled  to 
contribution.  IbidL 

8.  A  joint  and  several  bond  having  been  executed  to  an  insurance 
company  by  one  of  its  agents  as  principal  and  other  persons  as 
sureties,  conditioned  for  the  faithful  discharge  by  the  agent  of  his 
duties  as  such  and  the  accounting  for  and  paying  over  of  all 
moneys  received  by  him,  the  company  xEOkj  recover,  in  an  action 
upon  the  bond  against  the  agent  and  ms  sureties  jointly,  the 
amount  of  money  which  he  has  received  and  refused  vo  ]pay  over. 
Northern  Ass,  Co.  v.  Hotchkiss,  415 

4.  The  different  items  of  moneys  so  received  and  not  paid  over  by  the 

agent  do  not  constitute  separate  causes  of  action.  ItidL 

5.  In  the  action  upon  the  bond  it  need  not  be  alleged  that  it  was  exe- 

cuted upon  a  consideration,  that  being  sufficiently  imported  bv 
the  seal  IbicL 

Surrender  of  lease.    See  Landlord  and  Tenant. 

Survivorship.    See  Estates  of  Decedents,  1. 

Tacking  possession  of  successive  oocupanta    See  Advbrsb  Posses- 
sion, 2. 
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TAXATION. 
See  Tax  Titles. 

1.  A  town  treasurer  coUecterl  taxes  upon  lands,  but  returned  them  to 

the  county  treasurer  as  delinc^uent,  and  the  lands  were  sold  there- 
for. Afterwards  the  tax  certificates  were  declared  to  be  void  by 
the  county  board,  and  the  money  paid  for  them,  with  interest, 
was  ref  imded  to  the  holders.  The  amount  thus  ref  imded  was  then 
charged  back  to  the  town  and  added  to  the  county  taxes  appor- 
tioned to  it  for  the  following  year,  and  was  collected  and  paid  over 
to  the  county  treasurer.  Seld^  that  the  town  could  not  recover 
the  amount  from  the  county,  even  if  it  was  wrongfully  collected. 
It  never  belonged  to  the  town,  and  the  town  treasurer  in  collect- 
ing it  acted,  not  on  behalf  of  the  town,  but  as  the  agent  of  the 
county.    WeathoTO  v.  Taylor  County ^  855 

2.  The  franchises  and  property  of  electric  lighting  companies  cannot 

be  assessed  a^inst  a  street  railway  company  which  claims  to  own 
them,  such  hghting  companies  having  no  power  to  transfer  the 
same  so  as  to  disable  themselves  from  performing  the  duties  which 
they  owe  to  the  public.  State  ex  reL  miltoaukee  St  R,  Co.  v,  Ander- 
son, 550 

<i  Under  sec.  1034,  R  S.  (providing  that  taxes  shall  be  levied  upon  all 
property  in  this  state,  except  such  as  is  exempted  therefrom),  and 
subd.  14  sec.  1038,  as  amended  by  ch.  285,  Laws  of  1889  (providing 
that  the  general  exemption  of  railroad  property  **  shall  not  apply 
to  any  railroad  ....  operated  by  horse,  cable,  or  electrical 
power  ...  in  any  city  or  village  ")f  the  franchises  of  an  elec- 
tric street  railway  company  are  liable  to  assessment  and  taxation, 
notwithstanding  the  failure  of  the  legislature  to  give  any  detailed 
directions  for  the  valuation  and  taxation  thereof.  Ibid. 

4.  The  franchises  of  such  a  company  are  to  be  regarded,  for  the  pur- 

poses of  taxation,  as  personal  property,  and,  together  with  all  its 
other  property  reasonably  necessary  for  their  use  and  exercise 
(including  tracks,  ties,  poles,  wires,  etc.,  and  also  power  houses  and 
the  lands  on  which  thej  stand),  are  to  be  assessed  as  an  entirety 
in  the  assessment  district  in  which  the  company  has  its  **  principal 
office  or  place  of  business."    R  S.  sec&  1040, 1041.  Ibid. 

5.  An  assessment  of  the  franchises  and  other  property  of  such  a  com- 

panv,  as  an  entirety,  not  having  included  its  power  houses  and  the 
tands  on  which  they  stood,  which  were  necessary  to  the  use  and 
exercise  of  the  franchises,  and  which  were  assessed  separately  as 
real  estate  in  the  district  in  which  they  were  located,  the  assess- 
ment was  void.  Ibid. 

6.  On  certiorari  to  review  the  proceedings  of  the  board  of  review  in 

respect  to  an  assessment,  where  that  body  has  been  dissolved  and 
has  lost  control  of  the  matter,  the  duty  of  the  court  is  limited  to 
either  an  affirmance  or  re-v^rsal  of  the  assessments  Ibid. 

7.  Uniformity  in  the  rule  of  taxation,  required  by  sec  1,  art.  VIII, 

Ck)nst.,  is  not  violated  by  diversity  in  the  methods  of  electing  or 
appointing  assessors  in  the  several  cities,  or  in  the  constitution  of 
their  respective  boards  of  review.  Ibid. 

8.  The  provisions  of  the  city  charter  of  Milwaukee  in  respect  to  the 

election  of  assessors  and  the  constitution  of  the  board  of  review, 
contained  in  a  statute  (sees.  2,  6,  12,  subch.  18,  ch.  XSi,  Laws  of 

Vou90— 44 
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1874)  amending  the  former  charter,  were  not  a  special  act  for  the 
assessment  and  collection  of  taxes,  within  the  meaning  of  suhd.  6, 
sec.  81,  art  IV,  Const  Ibid. 

Taxation  of  costs.    See  Appeal^  15. 

TAX  TITLES. 

1.  In  the  absence  of  anything  on  the  record  to  represent  the  seal  of 

the  coimty,  a  tax  deed  is  not  so  recorded  as  to  bar  redemption 
imder  sec.  1165,  R  S.    Hiles  v.  Atlee,  72 

2.  A  tax  deed  is  invalid  if  taken  without  notice  that  it  would  be  ap- 

plied for,  in  a  case  where  such  notice  is  required  by  sec.  1175,  R  S. 
JE.ofrson  v.  Lindsay^  203 

Tenants  in  common.    See  Deeds,  4    Ejectment,  4,  5.    Estates  of 
Decedents,  1. 

Time:  Computation.    See  Voluntary  Assignment,  2. 

Title  to  land.     See  Adverse  Possession.    Ejectment.    Estates  of 
Decedents,  1.    Mortqages.    Tax  Titles.    Trusts,  1.    Wills,  1. 

Towns.    See  Drains,  1.    Excise  Laws,  6.    Poor  Laws.    Taxation,  1. 

Transaction  with  person  since  deceased:   Evidence.    See  Sale  of 
Chattels,  4. 

Trespass.    See  Mortgages. 

Trial,  Place  of.    See  Change  of  Venue. 

TRUSTS  AND  TRUSTEED 
See  Criminal  Law,  6.    Wills,  2-6. 

1.  The  trust  which  arises,  under  sea  2078,  R  S.,  where  one  person  pays 

for  land  and  the  title  is  taken  in  the  name  of  another,  is  a  trust  in 
favor  of  the  creditors  of  the  former,  and  he  acquires  no  title  to 
which  a  judgment  lien  can  attach.    Blackburn  v.  L.  S,  71  Co.    362 

2.  An  aeent  having  wrongfully  converted  and  mixed  with  his  own 

funds  money  collected  by  him  for  his  principal,  the  latter  cannot 
recover  it  as  a  trust  fund  from  the  agent's  assignee  for  the  benefit 
of  creditors,  unless  it  can  be  identified  or  traced  into  some  specific 
property  in  the  hands  of  such  assignee.    Oianelia  v,  Momsen^    476 

8.  One  who  had  consigned  mercliandise  to  a  firm  for  sale  cannot  re- 
cover the  proceeds  thereof  as  a  trust  fund  from  the  receiver  of  the 
finn.  unless  such  proceeds  can  be  traced  into  some  property  or 
fund  which  came  to  the  hands  of  the  receiver.  Henika  v.  Heine- 
niann,  478 

i.  A  contract  for  the  sale  of  standing  timber  provided  that  the  title 
thereto  and  to  the  lumber  made  therefrom  should  remain  in  the 
vendor  until  payment  of  the  purchase  price.  The  vendees  mingled 
the  logs  when  cut  with  other  logs  of  tne  same  quality  owned  by 
them,  and  made  them  all  into  lumber.  The  vendor  replevied  from' 
the  common  mass  of  such  lumber  a  quantity  less  than  his  logs 
contributed  thereto,  and  worth  less  than  the  aihount  due  him  on 
the  contract  Afterwards  the  remainder  of  the  lumber  made 
from  his  logs,  bein^  a  certain  quantity,  though  so  mixed  with  the 
other  lumber  that  it  could  not  oe  identified,  was  sold  by  the  vend- 
ees^ assignee  for  the  benefit  of  creditors.  Held,  that  the  assignee 
must  accoimt  to  the  vendor  for  the  proceeds  of  such  sale  of  hi^ 


■Wis.]  index.  691 


lumber  to  the  amount  of  his  interest  in  it,  such  proceeds  being 
substantially  a  trust  fund  traced  into  the  hands  of  the  assignee. 
Bent  V,  Bmmes,  681 

5.  In  an  action  in  equity  against  the  assignee  to  recover  such  fund, 

where  the  complaint  was  answered  on  the  merits  and  the  action 
was  tried  without  objection  to  its  form,  it  cannot,  on  appeal,  be 
objected  that  there  was  a  remedy  at  law  or  that  the  plaintiff 
should  have  filed  a  petition  in  the  assignment  proceedinga     Ibid, 

6.  The  fact  that  the  plaintiff  had  obtained  partial  relief  in  the  replevin 

action  did  not  preclude  him  from  afterwards  suing  to  recover 
from  the  assignee  the  balance  due  on  the  contract,  out  of  the  pro- 
ceads  of  the  sale  of  the  limiber  not  replevied.  loid. 

Undue  Influence.    See  Equity. 

Uniformity. 
In  system  of  town  and  county  government    See  Excise  Laws,  6. 
In  rule  of  taxation.    See  Taxation,  7. 

Vendor  and  Purchaser  of  Lanr  See  Adverse  Possession,  2. 
Agency,  5-7.  Deeds.  Equity.  Loos  and  Timber.  'Trusts,  1. 
Wills,!. 

Venue.    See  Change  of  Venue. 

VERDICT. 

See  Highways,  5, 8-10.    Insurance,  i,  7.    Judgment. 

In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  a 
pile  of  snow  placed  in  the  street  by  defendant's  employees,  the 
submission  in  a  special  verdict  of  questions  which  in  form  pre- 
supposed the  existence  of  the  pile  of  snow  was  not  a  material 
error,  where  a  preceding  question  was  as  to  whether  a  pile  of 
snow  was  the  proximate  cause  of  the  accident,  and  the  jury  were 
told  that  if  they  answered  that  question  in  the  negative  they  need 
not  answer  the  remaining  questions.  Mayer  v,  Milwaukee  St  R, 
Co,  522 

VILLAGES. 

1.  An  order  of  reference  in  a  proceeding  in  the  circuit  court  to  incor- 

porate a  village,  being  a  mere  interlocutory  order,  is  not  appealable. 
In  re  Schumaker,  488 

2.  A  writ  of  prohibition  will  not  be  granted  against  proceedings  in  the 

circuit  court  to  incorporate  a  village,  on  the  ground  that  the  stat^ 
utes  authorizing  such  proceedings  are  unconstitutionaL  The  or- 
dinary remedies  at  law  are  ample.  Ibid. 

VOLUNTARY  ASSIGNMENT. 

See  Trusts,  2,  4-«. 

1.  The  discharge  of  an  assignor  from  his  debts,  under  seca  1702g,  1702r, 
S.  &  B.  Ann.  Stats.,  is  not  a  bar  to  the  foreclosure  of  a  mortgage 

fiven  by  him  and  a  sale  of  the  mortgaged  premises  to  satisfy  the 
ebt  secured  thereby;  but  where  the  mortgagee  is  a  resident  of 
this  state  and  has  proved  his  claim  in  the  assignment  proceedings 
the  discharge  is  a  bar  to  a  personal  judgment  against  uie  assignor 
for  any  deficiency  on  the  foreclosure  sale.  Trustees  of  Wis,  State 
Orange  v,  Kniffen,  14 
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2.  Publication  on  six  successive  Thursdays  of  an  order  to  show  cause 

why  an  assignor  should  not  be  discharged,  the  first  publication  be- 
ing more  than  six  weeks  prior  to  the  day  iixed  for  the  hearing,  was 
a  publication  "  for  at  least  six  successive  weeks  prior  to  the  day  of 
the  hearing,"  within  the  meaning  of  sec  1702g,  S.  &  B.  Ann.  Stats., 
although  tnere  was  less  than  six  weeks  between  the  first  and  the 
last  publication.    Johnson  v.  HUl,  19 

3.  The  indorsement  upon  the  assignee's  bond  by  the  court  commis- 

sioner receiving  it,  showing  his  approval  thereof,  having  been  re- 
quired only  by  reason  of  the  statute,  it  was  competent  for  the 
legislature,  by  ch.  276,  Laws  of  1893,  to  validate  all  tx>ndB  thereto- 
fore taken  and  filed  by  such  officer,  although  they  lacked  such  in- 
dorsement Ibid, 

i.  The  validation  of  such  a  bond  by  the  act  of  1893  operated  to  make 
effectual  a  discharge  of  the  assignor  from  his  debts  so  that  it  be- 
came a  defense  in  an  action  pending  when  said  act  went  into 
effect  Ibid, 

5.  The  curative  effect  of  ch,  276,  Laws  of  1898  (which  provides  that 

the  taking  and  filing  of  an  assignee's  bond  by  a  court  commis- 
sioner shall  be  deemed  a  sufficient  approval  thereof,  and  that  '*  all 
bonds  heretofore  taken  and  filed,  as  aforesaid,  by  said  ceurt  com- 
missioner, are  hereby  declared  to  be  sufficiently  approved,  and 
valid "),  relates  back  to  the  time  of  such  filing  and  perfects  the 
rights  of  the  assignee  to  the  property  assigned  as  of  that  date. 
Freiberg  v.  Singer,  608 

6.  Service  of  garnishee  process  upon  an  assignee,  after  such  filing  of 

his  bond  and  before  the  passage  of  the  act  of  1893,  gave  the  gar- 
nishee plaintiff  no  ri^ht  to  that  remedy  which,  the  proceeding  not 
having  passed  into  judgment,  could  not  be  taken  away  by  that 
statute.  Ibid. 

7.  After  judgment  against  an  assignee  for  the  benefit  of  creditors  in 

an  action  by  him  to  set  aside  a  mortgage  ^ven  by  his  assignor,  he 
sold  the  mort^ged  property  in  good  faith  and  upon  advice  of 
counsel  and  with  the  consent  of  the  mortgagee,  and  applied  the 
proceeds  upon  the  mortgage  debt  with  the  sanction  of  the  court, 
and  the  mortgage  was  thereupon  discharged  Held,  that  this  was 
a  settlement  of  the  litigation  and  a  waiver  of  the  right  to  appeal 
from  the  judgment  and  was  binding  upon  creditors  represented 
by  the  assignee.    Ray  v.  Hixon^  89 

8.  Under  sec.  1694,  R  S.,  providing  that  the  sureties  upon  an  assignee's 

bond  "  shall  each  testify  to  his  responsibility  and  by  their  several 
affidavits  satisfy  the  officer  taking  such  bond,"  eta,  the  sureties 
need  not  testify  orally  before  the  officer,  but  may  do  so  through 
their  affidavits.    Case  v,  James,  ^ 

9.  An  assignment  is  not  void  because  an  unauthorized  action  of  the 

assignee  under  it  results  in  giving  unlawful  preferences  to  credit^ 
ors.  Thus,  if  the  assignee  surrenders  to  mortgagees  property 
covered  by  chattel  mortgages  which  are  void  as  to  creditors,  the 
assignment  is  not  invalidated  thereby,  but  the  creditors'  remedy 
would  seem  to  be  by  a  proceeding  under  sec.  1693&,  S.  &  R  Ann, 
Stats.,  to  set  aside  the  mortgages.  Ibid. 

10.  An  assignment  according  to  law,  providing  for  a  pro  rata  division 
of  all  the  assignor's  property  among  all  his  creditors  impartially 
^nd  with  no  delay  in  administration,  cannot  be  held  void  because 
a  secret  fraudulent  motive  may  have  prompted  the  making  thereof. 

Ibid. 

Voluntary  Payment.    See  Ejectment,  3, 4.    Suretyship,  2. 
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WAGERS. 

Under  sec.  4582,  R  S.,  authorizing  the  recovery  of  money  deposited 
with  a  stakeholder  upon  a  wager,  and  providing  that  if  the  de- 
positor fails  to  sue  therefor  "  any  other  person  may,  in  his  behalf 
and  in  his  name,  sue  for  and  recover  the  same  for  the  use  and  ben- 
.  efit  of  his  family,'*  etc,  one  who  sues  in  the  name  of  the  depositor 
can  recover  onlv  the  amount  which  the  latter  contributed  to  the 
f imd  wagered,  although  the  whole  sum  was  deposited  in  his  name. 
Hamden  v.  Melby, ,  5 

Waiver. 

Of  right  to  appeal  See  Appeal,  1.  Debtor  and  Creditor,  11.  Vol- 
untary Assignment,  7. 

Of  objections  by  failure  to  take  exceptions.  See  Appeal,  4,  6,  7, 11. 
Attorneys  at  Law,  3.   Estates  op  Decedents,  5.   Garnishment. 

Of  conditions  in  policy.    See  Insurance,  i,  6,  7,  9,  10. 

Of  objection  to  amendment  of  answer.    See  Practice,  1,  2. 

Of  objection  to  suit  in  equity.    See  Trusts,  5. 

Warranty.    See  Sale  op  Chattels,  7-14 

WASTE. 

1.  In  an  action  by  a  mortgagee  to  restrain  waste  by  the  mortgagor, 

the  evidence  is.  held  to  support  findings  of  the  trial  court  that  the 
mortgagor  had  a  license,  given  both  before  and  after  the  mortgage 
was  delivered,  to  cut  the  wood  from  the  premises,  and  that  no 
waste  other  than  such  cutting  had  been  committed.  Nicholson  v. 
Coleman,  639 

2.  In  such  action,  evidence  of  the  removal  of  personal  property  which 

had  been  soJd  with  the  land  by  the  mortgagee  to  the  mortgagor 
but  was  not  covered  by  the  mortgage,  was  properly  excluded. 

Ibid^ 

WATERa 

1.  As  a  general  rule,  the  owner  of  a  dam  and  the  water  power  created 

by  it  must  return  the  water  to  the  stream  in  such  a  manner  and 
at  such  a  place  as  not  to  deprive  lower  riparian  owners  of  its  use 
as  it  has  been  accustomed  to  flow  past  their  lands.  Oreen  Bay  <& 
AL  Canal  Co,  v,  Kaukauna  W.  P,  Co,  870 

2.  The  right  of  the  state  to  improve  the  Fox  river  for  the  purpose  of 

aiding  its  navigation  was  superior  to  the  rights  of  riparian  owners, 
and  it  might  take^and  divert,  absolutely  and  without  compensa- 
tion, so  much  of  the  water  as  might  be  required  for  that  purpose. 

Ibid, 

3.  The  state  could  not  lawfully  make  a  dam  or  any  other  improvement 

in  the  Fox  river  for  the  sole  purpose  of  creating  a  water  power  to 
be  leased  for  manufacturing  purposes,  if  such  improvement  would 
work  injury  to  a  lower  riparian  owner;  but  wliere  a  dam  was 
made  by  or  under  the  authority  of  the  state  for  the  bona  fide  pur- 
pose of  aiding  navigation,  and  vwidentally  there  was  a  surplus  of 
water  available  for  power,  such  power  might  be  leased  or  sold  to 
private  individuals.  Ibid, 

4  The  surplus  water  of  a  dam  lawfully  built  in  the  Fox  river  to  feed 
a  canal  around  rapids  in  aid  of  navigation,  although  under  a  stat- 
ute (Laws  of  1848,  p.  62,  sec.  16)  providing  that  the  water  power 
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should  belong  to  the  state,  cannot  be  diverted  from  its  natural 
channel  to  the  injury  of  lower  riparian  owners,  by  the  state  or  its 
grantees,  through  the  canal  and  sluiceways  therefrom.  IbijcL 

5.  The  diversion  of  an  inconsiderable  portion  of  such  water  for  twenty 

years  was  not  sufficient  to  establish  a  right  by  prescription.  Ibid. 

6.  The  specific  place  and  the  precise  manner  in  which  the  water  must 

be  returned  to  the  stream  are  not  determined  on  the  appeal  in 
this  case,  no  such  issue  having  been  made  or  adjudged  in  the  trial 
court,  and  the  record  furnishing  no  data  for  the  determination  of 
those  matters.  Ibid, 

WILLS. 

1.  Under  sec.  2278,  R  S.,  a  residuary  devisee  takes  at  onoe,  upon  the 

death  of  the  testator,  all  his  right,  title,  and  interest  in  lands  not 
otherwise  disposed  of,  subject  to  the  payment  of  debts  and  lega- 
cies, and  a  conveyance  by  such  devisee  vests  title  in  the  grantee. 
Hiles  V,  Atlee,  72 

2.  By  his  will  a  testator,  after  giving  to  his  wife  the  use  and  income 

of  his  estate  during  her  life,  bequeathed  '*  after  the  death  of  my 
said  wife  ...  to  my  sons  M.,  P.,  and  F.,  to  S.  as  a  trustee  upon 
the  trusts  hereinafter  specified  for  nay  son  J.  and  mv  daughter  K, 
...  to  each  the  sum  of  $1,800."  He  then  gave  all  the  residue  of 
the  estate  *^  to  my  said  sons  M.,  P.,  and  F.,  S.  as  trustee  as  aforesaid 
for  my  son  J.,  mv  said  daughter  B.  and  to  my  said  son  F.  in  trust 
for  .  .  .  my  daughter  M."  The  trusts  upon  which  the  bequests 
were  made  to  S.  in  favor  of  J.  and  to  F.  in  favor  of  M.  were  speci- 
fied, but  no  further  mention  was  made  of  any  trust  in  favor  of  K 
Hddy  that  the  word  **  to  "  should  be  supplied  in  each  instance  be- 
fore the  words  ''my  daughter  B.,'*  and  that  she  took  under  the 
will  a  legacj  of  $1,800,  and  one  sixth  of  the  residue,  free  from  any 
trust    Schtnz  v,  Schinz,  286 

8.  The  will  provided  that  if  J.  should  leave  children  surviving  at  bis 
death  the  sum  held  in  trust  for  him  should  be  divided  among 
them,  but  that  if  he  should  die  leaving  no  children  then  said  sum 
should  be  divided  among  the  other  children  of  the  testator.  Held, 
that  during  the  life  of  J.  there  could  be  no  binding  judgment  de- 
termining whether  or  not  the  will  referred  only  to  his  death  before 
that  of  the  testator.  Ibid. 

4  A  codicil  made  some  years  later,  after  reciting  the  above-mentioned 
legacy  of  one  sixth  of  the  residue  of  the  estate  to  the  testator's 
son  F.  in  trust  for  his  daughter  M.,  revoked  it  and  "  instead  thereof  " 

gave  to  said  M.  "  in  her  own  right  the  said  one-sixth  "  of  the  resi- 
ue  of  the  estate  which  should  remain  a^ter  the  death  of  the  tes- 
tator's wife.  Hdd,  that  this  was  intended  merely  to  turn  the 
trust  estate  in  favor  of  M.  into  a  legal  estate^  and  that  she  took 
thereunder  only  one  sixth  of  the  residue  after  payment  of  the 
several  legacies  of  $1,800  each  and  the  debts  and  expenses  of  ad- 
ministration. Ibid. 

5.  The  estate  consisted  wholly  of  personalty,  and  the  testator's  widow 
was  entitled  under  tlie  will  to  so  much  of  the  income  thereof  as 
she  might  require  for  her  own  use  during  her  life,  the  rest,  if  any, 
to  be  added  to  the  principal  The  executor  held  the  estate  and 
did  not  file  his  final  account  for  settlement  until  shortly  after  the 
widow's  death,  more  than  seven  years  after  the  will  was  probated. 
Heldf  that  he  was  entitled  so  to  nold  the  estate  upon  the  trust  im- 
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plied  by  law  from  the  will  to  collect  and  pay  over  the  income  to 
the  widow  during  her  life,  and  that,  not  having  qualified  as  testa- 
mentary trustee,  he  held  the  estate  by  his  title  as  executor  until 
he  settled  his  final  account,  and  that  he  was  entitled  to  compensa- 
tion for  his  services  as  executor  during  that  time.  Ibid. 

G.  A  husband  executed  to  a  trustee  for  his  wife  a  bond,  secured  by 
mortage,  for  $6,000,  reciting  that  he  desired  to  provide  for  her 
'*  a  suitable  allowance  out  of  his  estate,"  and  providing  that  said 
sum  should  become  due  and  payable  to  her,  or  to  the  heirs  of  her 
body  by  a  former  husband,  upon  the  death  of  the  obligor,  or,  in 
case  of  her  death  before  his,  then  said  sum  should  become  due  and 
payable  to  the  neirs  of  her  body,  and  when  paid  the  same  should 
be  in  full  of  all  claims  of  dower  or  otherwise  which  she  might 
have  in  his  property;  also  that  he  or  his  representatives  should 
have  two  years  after  his  death  or  the  death  of  his  wife  to  make 
the  payment,  by  paying  interest  at  seven  per  cent,  from  the  date 
of  said  death.  Some  years  later  he  made  a  will  by  which  he  be- 
queathed to  his  wife,  "  in  lieu  of  all  other  allowances,"  the  sum  of 
^,000  for  her  own  use,  and  the  use  of  all  his  household  furniture 
during  her  lifetime.  After  his  death,  by  not  electing  to  take 
under  the  statute,  the  widow  elected  to  take  the  provision  made 
for  her  in  the  will  Held,  that,  as  the  sum  bequeathed  and  the 
sum  secured  by  the  bond  and  mortgage  were  of  equal  amount,  and 
were  given  with  the  same  motive,  and  vested  in  tne  widow  at  the 
same  time,  the  provision  in  the  will  was  intended  as  a  satisfaction 
of  and  a  substitute  for  the  provision  made  in  the  bond  and  mort- 
gage.   Graves  v,  Mitchell^  806 

Witnesses.    See  Husband  and  Wipe.    Municipal  Corporations,  7. 
Sale  of  Chattels,  4. 

Words  and  Phrases. 

Allowance,  in  will    See  Wills,  6. 

Amendment  of  statute.    See  Banks  and  Banking. 

Annulment  of  policy.    See  Mutual  Insurance  Companies,  8. 

Carpenter,  in  application  for  insurance.    See  Insurance,  2. 

Claim  or  demand,  in  charter.    See  Municipal  Corporations,  10. 

Color  of  title,  in  statute.    See  Ejectment,  2. 

Convey  real  estate,  in  statute.    See  Criminal  Law,  6. 

Extraordinary  services  of  executor.    See  Estates  op  Decedents,  4. 

In  the  immediate  view  and  presence  of  the  court,  in  statute.  See  Con- 
tempt, 5. 

Insolvent  bank,  in  statute.    See  Banks  and  Banking,  4 

Misfeasance.    See  Master  and  Servant,  17. 

Next  of  kin,  in  statute.    See  Estates  of  Decedents,  1. 

Every-  officer,  in  charter.    See  Municipal  Corporations,  3. 

Resiae  out  of  this  state,  in  statute.    See  Limitation  of  Actions. 

Right  of  way  on  foot  and  with  teams,  in  deed.    See  Deeds,  8. 

Rule  of  taxation,  in  constitution.    See  Taxation,  7. 

Sanitary  purposes,  in  statute.    See  Drains,  2,  3. 

Six  succeHHive  weeks  prior  to,  etc,  in  statute.  See  Voluntary  As- 
signment, 2. 

Special  lait  for  assessment  or  collection  of  tcures,  in  constitution.  See 
Taxation,  8. 

Surrendered  by  act  or  operation  of  law,  in  statute.    See  Landlord 

AND  Tl  NANT. 

System  oj  to,Lm  and  county  government,  in  constitution.    See  ExciSB 

Laws.  li. 
Testify,  iu  statute.    See  Voluntabt  Assignment,  8. 


696  INDEX.  [90 


Unsafe  bank,  in  statute.    See  Banes  akd  Bakkino,  4 

Withdrawal  from  insurance  company.     See   Mutual  Insurance 

Companies,  a 
Defects  in  workmanshipy  in  contract.    See  Sale  of  Chattei^  9. 

Writ. 
Of  certiorari.    See  Excise  Laws,  4    Justices'  Ck)URTB,  2.    Munici- 
pal Corporations,  1.    Taxation,  0. 
Of  execution.    See  Debtor  and  Creditor,  3-0. 
Of  habeas  corpus.    See  Contempt,  4    Habeas  Corpu& 
Of  mandamus.     See  Drains,  1. 
Of  prohibition.    See  Villages,  2. 
Of  replevin.    See  Replevin.  «^ 
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